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The  Second  Edition  of  tliis  book  was  by  myself 
and  Mr.  William  Donaldson  Rawlins,  of  Lincoln's  Inn, 
Barrister-at-law,  M.A.,  and  late  Fellow  of  Trinity 
College,  Cambridge.  The  extent  and  importance  of 
his  assistance  may  be  learned  from  the  Preface  to  the 
Second  Edition.  In  the  present  Edition  I  have  been 
assisted  by  my  son. 

All  the  important  decisions  which  have  been  pro- 
nounced on  the  subjects  discussed  since  the  Second 
Edition  have,  it  is  hoped,  been  referred  to. 

In  some  matters  relative  to  the  former  practice  of 
the  Court  of  Chancery  I  have  thought  it  reasonable, 
having  regard  to  the  lapse  of  time  since  the  Judicature 
Acts  came  into  operation,  to  be  more  brief  than  in  the 
Second  Edition.  Thus  the  old  practice  in  regard  to 
references  of  title  and  the  question  as  to  parol  varia- 
tion being  set  up  by  the  plaintiff  are  more  briefly 
treated  than  before. 

In  respect  to  the  following  matters,  some  consider- 
able changes  or  additions  have  been  introduced:  the 
origin  and  early  history  of  the  jurisdiction  in  specific 
performance;  the  case  of  Bolton  Partners  v.  Lambert 
(treated  of  in  an  additional  note) ;  the  contracts  of 
married  women,  especially  under  the  Act  of  1882. 

Whilst  this  book  has  been  passing  through  the  press, 
the  volume  of  the  Selden  Society's  publications,  en- 
titled "  The  Court  Baron,"  edited  by  Professor  Maitland 
and  Mr.  Baildon,  has  appeared.     It  contains,  amongst 
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other  things,  an  account  of  entries  in  the  rolls  of  the 
Bishop  of  Ely's  Court  at  Littleport,  near  that  city, 
during  the  reign  of  Edward  11. ;  and  it  is  curious  to 
find  that  the  fen-men  of  that  early  date  were  attempt- 
ing, by  means  of  distress,  to  enforce  specific  perform- 
ance of  their  contracts.  In  one  case  the  defendant  had 
contracted  to  make  the  plaintiff  a  thousand  of  sedge ; 
in  another  to  make  a  new  ^^rother"  (t.e.y  according  to 
Halliwell,  a  rudder) ;  and  in  both  cases  an  order  was 
made  to  distrain  the  defendant  to  make  the  thing  he 
had  contracted  for  (p.  115).  In  the  text  of  my  book  I 
have  not  been  able  to  do  more  than  briefly  refer  to  these 
entries.  It  is  curious  to  find  this  out-of-the-way  Court 
in  the  Fens  in  advance,  in  the  development  of  juris- 
prudence, of  the  King's  Courts  and  of  the  Chancery ; 
and  yet  such  seems  to  have  been  the  position  of  things 
in  the  reign  of  our  second  Edward. 

The  explanation  may  perhaps  be  found  in  the  fact 
that  the  Lord  of  the  Manor  was  a  high  ecclesiastic ; 
that  cases  of  difficulty  or  importance  arising  in  the 
Court  at  Littleport  might  be  reserved  for  the  Bishop's 
Court  or  Coimcil  (Consilium)  at  Ely;  that  an  ag- 
grieved litigant  might  complain  to  the  Bishop,  and 
obtain  a  writ  to  the  steward  commanding  him  to  do 
right  (^^  The  Court  Baron,"  p.  Ill) ;  and  that  in  these 
ways  it  seems  probable  that  the  doctrine  of  specific 
performance  may  have  leaked  through  from  the 
Canon  into  the  Manorial  Law. 

I  was  never  more  conscious  than  now  of  the  defects 
of  this  book ;  and  I  believe  that  I  could  now  write  a 
better  treatise  on  the  subject.  But  for  such  a  labour 
I  have  neither  time  nor  inclination. 

E.  F. 

Jantiary,  1892* 


PEEFAOE 

TO    THE    SECOND    EDITION. 


More  than  twenty  years  have  passed  away  sinoe  I  first  wrote 
and  published  the  following  treatise :  and  in  that  space  of  time 
great  changes  have  been  effected  in  the  law — and  a  great 
Tolnme  of  decisions  bearing  on  the  subject  of  this  essay  has 
been  pronounced. 

I  must  expect  a  severer  criticism  for  this  second  edition  than 
that  with  which  the  first  edition  was  received :  but  I  am  sure 
that  the  kindness  which  I  have  always  received  from  the 
members  of  my  profession  will  not  fail  me  now. 

There  is  one  notion  often  expressed  with  regard  to  works 
written  or  revised  by  authors  on  the  Bench,  which  seems  to  me 
in  part  at  least  erroneous — the  notion,  I  mean,  that  they  possess 
a  quasi-judicial  authority.  It  is  hardly  enough  remembered 
how  different  are  the  circumstances  under  which  a  book  is 
written  and  a  judgment  pronounced,  or  how  much  the  weight 
and  value  of  the  latter  are  due  to  the  discussions  at  the  bar 
which  precede  the  judgment. 

I  have  revised  or  re-written  or  written  the  following  parts  of 
the  present  volume,  viz. : — 

Past    I. — The  whole. 
„      n. — The  whole,  except  part  of  Chapter  U. 
„    m. — The  whole,  except  Chapter  XXV. 
„      V-— Chapter  V. 
„    YI. — The  whole,  except  Chapter  IX. 

The  Xlth  Chapter  of  Part  m.  (that  on  the  Statute  of 
Frauds)  was  originally  revised  for  me  by  another  hand  and 
may  retain  some  traces  of  a  difference  of  style:  and  in  other 
parts  I  received  some  assistance  from  my  former  pupil  and 
friend,  the  late  Mr.  H.  W.  May.    By  far  the  greater  part  of 
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this  work  of  revision  and  re-writing  was  done  hy  me  "before 
leaving  the  bar.     These  parts  of  the  work  have  been  subse- 
quently revised  and  brought  down  to  date  by  the  labours  of 
Mr.  Bawlins. 
The  revision  of  the  other  parts  of  the  volume,  namely : — 

Part    II.— Part  of  Chapter  EL 
in.— Chapter  XXV. 
IV.— The  whole. 

V. — The  whole,  except  Chapter  V. 
VI.— Chapter  IX. 
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has  been  undertaken  by  Mr.  Bawlins  alone.  He  has  consulted 
me  on  various  points  which  have  arisen,  especially  on  the 
general  arrangement  of  some  of  the  chapters;  but  the  whole 
merit  of  this  work  is  his. 

To  him  also  is  due  the  entirely  new  Index,  which  will,  I  hope 
and  believe,  be  found  a  valuable  part  of  the  book. 

My  thanks  are  due  to  Professor  Holland,  of  Oxford,  for 
kind  assistance,  the  nature  of  which  will  be  learned  from  the 
additional  note  at  the  end  of  the  volume. 

E.  F. 

Lnroour'B  Iinr, 

Ma^,  1881. 


PEEFACE 

TO    THE    FIRST    EDITION. 


The  following  pages  contain  an  attempt  to  inquire  into  the 
principles  which  govern  Courts  of  Equity  in  the  Specific  Per- 
formance of  Contracts.  I  offer  this  little  book  to  the  members 
of  my  profession,  with  somewhat  of  hope,  because  I  know  the 
indulgence  with  which  they  are  wont  to  accept  the  results  of 
honest  labour  spent  on  professional  subjects :  but  with  much 
more  of  diffidence,  because  I  am  not  ignorant  of  the  difficulties 
of  the  subject  on  which  I  have  written,  or  the  shortcomings  of 
my  own  performance. 

The  scope  and  object  of  my  essay  will  be  sufficiently  learned 
from  the  Table  of  Contents.  It  will  at  once  be  seen  that  they 
are  essentially  different  from  those  of  the  admirable  works  of 
Lord  St.  Leonards  and  Mr.  Dart  on  the  Law  of  Vendors  and 
Purohasers.  Those  treatises  discuss  the  contract  of  sale  of  real 
estate  and  aU  the  relations  thence  arising,  so  that  the  doctrine 
of  specifio  performance  is  treated  of  only  as  one  mode  in  which 
that  contract  is  enforced:  whilst  the  present  work  is  designed  to 
elucidate  the  principles  of  specific  performance  in  general,  and 
the  contract  of  sale  only  so  far  as  it  requires  attention  as  one  of 
the  contracts  which  the  Court  enforces.  If  the  object  of  those 
leamed  treatises  had  not  been  thus  distinct  from  that  of  the 
following  pages,  I  should  neyer  have  thought  of  committing 
them  to  the  press. 

The  connection  of  the  different  branches  of  Law  is,  like  the 
oonneotion  of  the  sciences,  so  dose  as  often  to  embarrass  the 
writer  who  attempts  to  treat  of  one  subject  by  itself.  I  have 
found  this  difficulty  continually  recurring,  as  I  have  been 
engaged  in  composing  this  book,  because  it  is  by  no  means  easy 
to  dedde  how  much  of  the  Law  on  many  questions  ought  to  find 
place  in  a  treatise  on  the  principles  and  practice  of  the  Courts 
in  specific  performance,  and  how  much  ought  to  be  referred  to  a 
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disouflcdon  of  tlie  particular  speoies  of  contract  to  whidi  the  point 
may  relate.  I  have  endeavonied  on  each  oooasion  to  aolve  this 
queetioa  mtli  a  view  to  the  practical  utility  of  the  following 
pages,  and  to  what  I  sappose  a  lawyer  would  reaBonably  expect 
to  find  in  a  treatise  beating  the  title  of  this  Tolome. 

Several  ImportAnt  deoiidonB  on  the  sabjeot  of  speinfio  per- 
formance hare  appeared  during  the  progress  of  these  pages 
through  the  press,  which  I  have  found  it  impraotioable  to 
embody  in  the  text :  some  of  these  cases  have  been  referred  to 
in  the  notes,  and  others  only  in  the  Table  of  Addenda,  to  which 
the  reader  is  referred. 

My  friend  Mr.  J.  F.  Qrteen,  of  the  Middle  Temple,  has 
obligingly  read  the  proof-sheets  of  this  book :  I  gratefully 
acknowledge  his  kindness  in  so  doing. 


E.  F. 


G,  New  Sairui,  Ltsoolh'b  Ira, 
21M  Jr<v.  iSfiS. 
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12  THE  JURISDICTION. 

^g^h        §  27.     The  struggle  was  long  continued ;   "  The 
Spiritual   Courts,"   says  Blackstone/    "continued  to 


with  oom-  grasp  at  the  same  authority  as  before  in  suits  pro 
™**°  ^'  laemne  fdei^  so  late  as  the  fifteenth  century."  The 
two  versions  of  the  great  statute  Circuinspecte  agatis, 
the  one  saving  to  the  Courts  Christian  jurisdiction 
in  such  actions,  and  the  other  denying  it  to  them, 
are  evidence  of  the  zeal  with  which  the  contest  was 
carried  on:  for  the  true  text  must  almost  certainly 
have  been  tampered  with  and  falsified  by  the  one  party 
or  the  other,  in  order  to  support  its  contention. 

§  28.  In  Bracton's  note-book,  so  admirably  edited 
by  Prof.  Maitland,  two  cases  illustrative  of  the  claim 
of  jurisdiction  on  the  ground  of  fidei  laem  are 
particularly  instructive. 

The  first  (No.  50)  occurred  in  the  year  1219.  A 
prohibition  had  issued  to  restrain  Alice  Hathemus 
from  drawing  Roger  the  son  of  Ade  into  the  Court 
Christian  in  regard  to  a  lay  fee.  Alice  replied  that 
the  matter  between  her  and  Roger  in  the  Court 
Christian  was  "cfe  fide  sud  lesd  et  non  de  laico  feodo  ;^'* 
that  after  her  husband's  death  she  had  pledged  part  of 
her  dower  to  Roger  for  a  term  of  ten  years,  and  that 
he  had  pledged  his  faith  {affidavit)  to  return  the  land 
to  her  at  the  end  of  the  ten  years :  that  the  term  had 
passed  but  he  had  not  returned  the  land,  and  there- 
fore she  sued  him  "di?  lesione  fidei^'^  But  Alice  was 
restrained,  and  the  marginal  note  runs,  ^^  Nota  quod 
prohibicio  locum  tenet  de  fidei  lesione  propter  laicum 
feodumP 

§  29.  The  second  case  (No.  1893)  occurred  in  the 
year  1227.  It  was  an  assize  to  determine  whether 
William  the  son  of  Godwin  unjustly  disseized  Richard 
the  son  of  Maria  de  Brom  of  a  tenement  in  Acle. 

The  jurors  found  that  Alured  Rowe  demised  the 
l^nd  to  Richard  the  son  of  Maria  for  a  term :  mes^n^ 

»  iy.  53. 
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while  William  the  son  of  Godwin  met  with  Alured    ^;^J- 

Ch.  1. 

and  they  arranged  that  Alured  should  demise  the  land 

to  William  (in  feodum)  for  a  certain  sum  of  money, 
and  the  day  was  fixed  for  the  payment  of  the  money 
and  the  execution  of  the  charter,  and  they  pledged 
their  faith  to  this  contract  ("  et  ad  convencionem 
istam  ienendam  hinc  inde  fait  affidatum'^^).  When 
the  day  came  William  broke  his  bargain,  and  there- 
upon Alured  demised  the  land  to  Richard.  Subse- 
quently, William  impleaded  Alured  in  the  Court 
Christian  for  breach  of  faith  {de  fidei  lesione).  Ulti- 
mately, Alured  was  compelled  to  execute  the  deed 
and  to  demise  the  land  to  William  ("  ita  quod  opor- 
tuit  eundem  Aluredum  de  necessitate  facere  ei  cartam 
9uam  et  terrain  illam  ei  concedere^^).  Thereupon  came 
William  and  disseized  Richard  of  the  land.  Richard 
(as  was  just)  was  held  entitled  to  recover  seizin  of 
the  land  and  William  was  in  mercy. 

This  entry  is  of  the  last  importance  for  the  present  Spedfio 
enquiry.     It  appears  to  be  a  clear  case  of  a  judgment  Snoe  ™' 
for  specific  performance  by  the  Ecclesiastical  Court.      chnaSLi. 

§  30.  At  later  dates  a  few  traces  of  a  jurisdiction 
of  the  Ecclesiastical  Courts  in  respect  of  contracts  may 
be  found.  Chaucer  in  the  Friar's  Tale  mentions  con- 
tracts as  a  subject-matter  of  the  jurisdiction  of  the 
archdeacon, 

*'  That  boldely  did  execucioun 
In  poniscliying  of  f omicacioun, 
Of  wicchecraf  t,  and  eek  of  bauderye, 
Of  diflPamacionn  and  ayoutiye, 
Of  chirche-TeeYes  and  of  testamentes, 
Of  contracts,  and  of  lak  of  sacramentes." 

On  such  a  point  the  authority  of  Chaucer  appears 
entitled  to  much  weight.  He  is  said  to  have  been  bred 
to  the  law :  and  certain  parts  of  his  Tales  exhibit  an 
acquaintance  even  with  the  forms  of  law ;  as,  for  in- 
stancOi  the  Doctor's  Tale,  where  the  "  pitous  bill '^ 
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^Q^l'    presented  to  Appius  by  Claudius/  forcibly  recalls  the 

form  of  a  bill  of  complaint  in  the  Court  of  Chancery. 

§  31.  Again,  in  the  Registrum  Brevium  (1634), 
p.  66  a,  is  found  a  form  of  writ  de  excommunicato  delibe-^ 
rando,  where  the  excommunication  appears  to  have  been 
pronounced  "  ratione  contractus  in  civitate  nostra  habitiy 
Perhaps  to  the  ecclesiastical  character  and  training  of 
the  lord  of  the  manor  we  may  refer  the  fact  that  two 
cases  of  the  enforcement  of  contracts  by  distraint,  in 
the  reign  of  Edward  II.,  have  been  discovered  in  the 
Bishop  of  Ely's  Manorial  Court  at  Littleport.* 

§  32.  There  is  therefore  clear  evidence  of  the 
activity  of  the  Courts  Christian  in  matters  of  contract; 
But  there  is  another  point  to  be  noted :  they  proceeded 
by  admonishing  the  delinquent  party  to  do  the  very 
thing  imdertaken, — ^the  man  who  had  married  a  woman 
and  refused  her  the  rights  of  matrimony,  to  take  her 
home, — ^the  man  who  refused  to  execute  the  deed  ac- 
cording to  his  promise,  to  execute  the  deed.  A  prin- 
ciple of  the  Canon  law  was  expressed  in  the  heading 
of  a  chapter,  ''Judex  debet  studiose  agere  ut  promissa 
adimpleantur^^^  and  in  the  sentence  therein  contained, 
^'Studiose  agendum  est  ut  ea  quae  promittuntur  opere 
compkantur.^^  ® 
Origin  of  §  33^  These  materials  make  it  probable  that  from 
diction  in  early  times  the  Courts  Christian  enforced  the  specific 
ancery.  ^J^^^^^j[Q^  ^f  contracts  in  which  there  was  an  oath  or 

fidei  interpositio :  that  this  jurisdiction  was  narrowed 
and  perhaps  almost  extinguished  by  the  pressure  of  the 
writ  of  prohibition  from  the  King's  Court:  and  that 
the  ecclesiastical  Chancellors  found  in  the  Chancery 
a  means  of  reviving  a  like  jurisdiction,  the  writ  of 
subpoena  taking  the  place  of  excommunication.* 

*  V.  178  et  seq,  *  See  further  on  the  subject  of 

'  The  Court  Baron,  by  Maillaud  Specific    Performance    and  Laeno 

and  Baildon(Selden  Society),  p.  113.  Jidei   an    article   by   the    present 

'  Deer.  Greg.  IX.  lib.  i.  tit.  36,  author  in  the  Law  Quarterly  Be- 

cap.  3.  view  (No.  19),  Vol,  5,  p.  235. 
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§  84.  For  in  the  records  of  the  Court  of  Chancery    ^^f' 

there  are  early  traces  of  the  jurisdiction.     A  case  in  

the  reign  of  Richard  II.  has  been  thought  to  be  one  of 
specific  performance:  cases  more  distinctly  in  point 
occur  in  the  reigns  of  Henry  VI.  and  Edward  IV. 

§  35.  In  the  reigns  of  Edward  VI.,  Elizabeth, 
and  James  I.,  several  cases  occur,  and  the  advantages 
of  the  jurisdiction  in  Chancery  were  perhaps  becoming 
more  known.  Brooke,  in  his  abridgment,^  had 
pointedly  shown  the  superiority  of  the  proceedings 
by  subpoena  over  an  action  on  the  case.  **  Note,"  he 
says,  "  that  by  this  he  will  get  nothing  but  damages, 
but  by  subpoena  the  Chancellor  can  compel  him  to 
convey  the  estate  or  imprison  him  ut  dicitury 

§  36.  The  jurisdiction  was  thus  established, 
though  not  without  much  jealousy  on  the  part  of 
the  Common  Law  Courts,  and  a  strenuous  effort  to 
set  forward  the  action  on  the  case  as  an  adequate 
remedy  in  the  case  of  contracts.*  In  an  additional 
note  (C),  at  the  end  of  this  volume,  will  be  found  a 
reference  to  several  cases,  illustrative  of  the  earlier 
history  of  this  jurisdiction  of  the  Court  of  Chancery. 

§  37.  The  circumstances  which  seem  beyond  all 
others  to  have  conduced  to  the  great  development  of  the 
doctrine  of.  specific  performance  in  England  are  the 
great  complication  of  the  titles  to  English  land,  and 
the  fact  that  in  regard  to  land,  contract  has  never 
been  itself  the  conveyance.  In  a  jurisprudence  where 
contract  and  transfer  are  effected  by  the  same  instru- 
ment, a  jurisdiction  in  specific  performance  could 
hardly  arise:  but  where  contract  is  separated  from 
conveyance  by  all  the  formalities  and  delay  of  an 
examination  into  title,  and  the  preparation  of  a  formal 
deed,  it  would  be  a  necessity  to  anything  like  a 
dyflized  system  of  law. 

'  Action  8ur  le  case,  pi.  72.  Edw.  IV.  23,  pi.  6,  and  per  I^eux 

<  See  per  Fairfax  J.,  T.  B.  21      0. J.,  T.  B.  21  Hen.  YII.,  41,  pi.  66. 


16  THE  JtJBlSDlcnON. 

^^i'        §  ®®*     ^^^^^  proceeding  further  it  will  be  well  to 

.   .  ^  distinguish  the  jurisdiction  usually  described  as  that  in 

diction  in    sDCcific  performance  from  some  kindred  ones  formerly 

perform-    cxcrcised  by  the  Court  of  Chancery.     By  specific  per- 

e^n-       formance  is  usually  understood  that  peculiar,  and,  as 

*^*^^®*      it  is   called,    extraordinary  jurisdiction,   which   that 

Court  exercised  in  respect  of  executory  contracts  as 

contrasted    with    executed    contracts.      Some    other 

grounds  of  equitable  relief  approximate  to  specific 

performance,  from  which  they  are  nevertheless  sepa- 

rable:    thus  specific    performance  may  be   usefully 

distinguished  from 

(a)  Specific  relief  on  an  executed  contract. 

(b)  The  performance  of  trusts. 

(c)  The  delivery  of  a  chattel  in  specie. 

(d)  An  equitable  charge  arising  from  or  accom- 
panied by  a  contract  for  a  legal  charge. 

(e)  Constructive  trusts. 

fromihat  §  30^  ^a.)  An  cxecutory  contract  is  one  which  is 
executed  not  intended  between  the  parties  to  be  the  final  instru- 
ment regulating  their  relations :  an  executed  contract 
is  one  which  is  intended  to  be  thus  final.^  The  differ- 
ence may  be  illustrated  by  the  contrast  between  an 
agreement  (say  on  the  dissolution  of  a  partnership)  to 
execute  a  deed  containing  certain  covenants,  and  the 
deed  itself  containing  these  covenants.  The  agree- 
ment is  an  executory  contract ;  the  deed  is  an  executed 
contract.  An  action  founded  on  the  agreement  would 
be  strictly  an  action  for  specific  performance:  an 
action  founded  on  the  deed  would  not  be  so  described, 
and  it  could  have  been  entertained  by  the  Court  of 
Chancery  only  on  the  ground  that  an  injunction  or  an 
account  was  prayed  for,  or  that  some  independent 

*  Per  Lord  Selbome  in  Wolver^  v.  OfficialSeceiver,  ISApp.Oas.  623, 

hampton  and  WaUall  Railway  Co,  particalarly  547.  See  also  1  PoweU, 

y.  London  and  North  Western  Bail-'  Contr.  235 ;  and  infra, 
way  Co,,  L.  B.  IQ  £q.  439;  Tailby 
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jorisdiction  of  the  Court  was  invoked.     It  could  not    ^q^I' 

have  heen  supported  on  the  ground  of  the  peculiar  

jurisdiction  in  specific  performance. 

§  40.  (b.)  Actions  for  specific  performance  of  from  per- 
executory  contracts  differ  from  actions  for  the  per-  of  trusts; 
formance  of  trusts.  For  contracts  are  for  the  most 
part  contained  in  legal  instruments  which  give  rise  to 
legal  rights:  and  specific  performance  is  therefore 
only  an  alternative  remedy  in  lieu  of  damages.  On 
the  contrary,  trusts  are  constituted  by  instruments 
which  are  of  equitable  force  (at  least  so  far  as  the  trust 
is  concerned),  in  respect  of  which  therefore,  before  the 
Judicature  Acts,  a  suit  in  Equity  was  the  only  mode  of 
relief. 

§  41.     (c.)  The  delivery  of  a  chattel  in  specie  may  from 
be  a  mode  of  specific  performance  when  the  right  to  of  chattel 
the  chattel  flows  from  a  contract.     But  the  Court  of  ^  «p^^^  » 
Chancery  had  (as  we  shall  see  ^)  an  independent  juris- 
diction to  decree  the  delivery  up  of  unique  articles, 
whether  the  right  to  them  resulted  from  contract  or 
not. 

§  42.     (d.)  A  contract  for  a  legal   or  equitable  from  an 
charge,  when  the  consideration  has  passed,  itself  creates  S^ge ;  ^ 
an  equitable  charge  independently  of  the  doctrine  of 
specific  performance,  but  may  in  addition  create   a 
right  to  have  a  legal  charge :  though  if  the  contract 
rested  entirely  in  fieri  no  performance  could  be  had.^ 

§  43«     (e.)  Again,  from  actions  for  specific  per-  from 
formance  we  must  distinguish  those  cases  in  which,  oonstmo- 
by  reason  of  fraud  or  the  breach  of  some  fiduciary  *^^®  *^'"' ' 
relationship,  a  constructive  trust  arises.     Cases  some- 
times of  a  mixed  nature  have  arisen :  a^,  for  instance, 
when  by  a  contract  to  give  up  part  of  an  estate  if 
purchased,  A.  persuaded  B.  not  to  compete  with  him 
as  a  purchaser.     On  A.'s  refusal  to  abide  by  his  con* 

»  Infray  J  79.  «  See  infra,  %  54. 

F.  C 
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^Ch^i^'    tract,  B.  might  have  sued  him,  alleging  at  once  the 
contract  and  the  breach  of  A.'s  duty  as  agent.^ 


from  We  shall  hereafter  see*  that  the  peculiar  doctrines 

relief.  of  the  Court  as  to  the  specific  performance  of  executory 
contracts  do  not  necessarily  apply  to  the  other  forms 
in  which  the  Court  grants  specific  relief. 
The  juria-  §  44.  There  is  an  observation  often  made  with 
diflcre-  regard  to  the  jurisdiction  in  specific  performance 
°°*^'  which  remains  to  be  noticed.  It  is  said  to  be  in  the 
discretion  of  the  Court.  The  meaning  of  this  propo- 
sition is  not  that  the  Court  may  arbitrarily  or  capri- 
ciously perform  one  contract  and  refuse  to  perform 
another,  but  that  the  Court  has  regard  to  the  conduct 
of  the  plaintifE  and  to  circumstances  outside  the  con- 
tract itself,  and  that  the  mere  fact  of  the  existence  of 
a  valid  contract  is  not  conclusive  in  the  plaintiffs 
favour.®  "  If  the  defendant,"  said  Plumer  V.C., 
"  can  show  any  circumstances  dehors^  independent  of 
the  writing,  making  it  inequitable  to  interpose  for  the 
purpose  of  a  specific  performance,  a  Court  of  Equity, 
having  satisfactory  information  upon  that  subject,  will 
not  interpose."* 

§  46.  And  the  contract  itself  may  give  rise  to  the 
discretion.  A  property  was  sold  as  "  leasehold  business 
premises,"  and  the  purchaser  was  by  condition  pre- 
cluded from  objecting  to  anything  in  the  lease :  the 
lease,  when  produced,  showed  fetters  on  the  use  of  the 
property,  which  falsified  the  description  of  the  pro- 
perty as  business  premises :  the  Court  declined  in  its 
discretion  to  enforce  performance.* 

§  46.  But  of  the  circumstances  calling  for  the 
exercise  of  this  discretion,  the  Court  judges  by  settled 


1  See  Chattock  v.  MuUer,  8  Ch.  32  Ch.  D.  14,  p.  27. 

D.  177,  181.  *  In  Clowts  v.  Higginson,  1  V.  & 

2  Infra,  §  841  et  seq.  B.  527. 

'  Lamare  v.  Dixon  y  L.  E.  6  H.  L.  ^  In  rt  Davis  and  Cavey,  40  Ch. 

414.   In  Terry  and  White's  Contract^  D.  601. 
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and  fixed  ndes ;  hence  the  discretion  is  said  to  be  not    ^i^  h 

arbitrary  or  capricious,  but  judicial:*  hence,  also,  if 

the  contract  has  been  entered  into  by  a  competent 
party,  and  is  unobjectionable  in  its  nature  and  circum- 
stances, specific  performance  is  as  much  a  matter  of 
course,  and  therefore  of  right,  as  are  damages.*  The 
mere  hardship  of  the  results  will  not  afiEect  the  discre- 
tion of  the  Court.* 

>  Gortng  v.  Nash,  3  Alk.   186;  *  Hall  v.    Warren,  9  Ves.  605, 

WhiU  V.    Damon,   7  Ves.  30,  35;      608. 

Budde    y.    Mitchell,    18  Yes.   100,  '  Haywood   y.    Cope,    25    Beay. 

Ill ;  Revell  y.  HiMsey,  2  Ball  &  £.  140,  where  Lord  Bomilly  M.B. 
288.  fully  discusses  the  nature  of  the 

discretion  in  spedfic  performance. 


c2 


CHAPTER  II. 


OF  THE  EXTENT  OF  THE   JURISDICTION, 


Past  I.        §  47.     It  has  already  been  in  substance  observed 

1^  that  if  a  contract  be  made  and  one  party  to  it  make 

kinds  of  default  in  performance,  there  appears  to  result  to  the 
perfor^d.  ^th®r  party  a  right  at  his  election  either  to  insist  on 
the  actual  performance  of  the  contract,  or  to  obtain 
satisfaction  for  the  non-performance  of  it.^  It  may 
be  suggested  that  from  this  it  follows  that  a  perfect 
system  of  jurisprudence  ought  to  enforce  the  actual 
performance  of  contracts  of  every  kind  and  class, 
except  only  when  there  are  circumstances  which 
render  such  enforcement  unnecessary  or  inexpedient, 
and  that  it  ought  to  be  assumed  that  every  contract  is 
specifically  enforceable  until  the  contrary  be  shown. 
But  so  broad  a  proposition  has  never,  it  is  believed, 
been  asserted  by  any  of  the  Judges  of  the  Court  of 
Chancery,  or  their  successors  in  the  High  Court  of 
Justice,  though,  if  prophecy  were  the  function  of  a 
law  writer,  it  might  be  suggested  that  they  will  more 
and  more  approximate  to  such  a  rule. 

Judges  have  sometimes  dwelt  upon  those  negative 
circumstances  which  render  specific  performance  un- 
necessary or  inexpedient :  sometimes  on  those  affirma- 
tive circumstances  which  render  such  performance 
necessary  and  expedient. 
The  ex-  §  48.     The  following  propositions  may  help  to 

^tfS     explain    the   extent    to   which    the    jurisdiction  has 
Sot^on"'    hitherto  gone,  assuming  in  each  proposition  (unless 

'  See  supra,  $  4. 
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otherwise  stated  or  implied)  tlie  existence  of  a  con-    ^^j?* 

tract  binding  in  Equity.     The  Court  will  interfere  in 

specific  performance — 

(i.)  Where  there  is  no  Common  Law  remedy, 
(ii.)  Where  the  Common  Law  remedy  exists,  but 
is  not  adequate. 

On  the  contrary,  the  Court  will  not  interfere  in 
specific  performance — 

(iii.)  Where  the  Common  Law  remedy  exists  and 
is  adequate. 

(iv.)  Where  the  contract  is  such  as  the  Court 
cannot  perform. 

(v.)  Where  the  performance  of  the  contract  would 
prove  useless. 

(vi.)  Where  the  Court  would  be  unable  to  enforce 
its  own  judgment. 

(vii.)  Where  the  enforced  performance  of  the  con- 
tract would  be  worse  than  its  non-performance. 

(viii.)  Where  the  contract  is  voluntary. 

(ix.)  Where  the  plaintiff  has  elected  to  proceed  in 
some  other  manner  than  for  specific  performance. 

(x.)  Where  the  jurisdiction  has  been  taken  away 
by  statute. 

After  the  foregoing  propositions  have  been  discussed 
it  will  be  shown — 

(xi.)  That  the  jurisdiction  is  against  the  defen- 
dant personally. 

Lastly  will  be  considered — 

(xii.)  Certain  cases  of  quasi-contract  in  which  the 
Court  has  jurisdiction. 

i.   Where  tke7'e  is  no  Common  Lata  Remedy. 

§  49.     In  many  cases  though  a  contract  was  in  Ground 
conscience  obligatory  upon  both  the  parties  to  it,  yet  fer^oe 

of  Equity. 
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^^J-    the  Common  Law,  from  the  strictness  of  its  forms, 

afforded  no  remedy  to  the  party  injured  by  the  other's 

non-performance.     The  defect  of  justice  which  hence 
arose  was  avoided  by  the  j  urisdiction  of  Equity,  which 
in  such  cases  has  compelled  the  specific  execution  of 
the  contract,  if  in  other  respects  fit  for  the  interven- 
tion of  the  Court. 
Contracts        §  50.     In  Equity,  differing  in  this  respect  from 
regarded    the  Comuion  Law,  a  distinction  was  made  between 
mon  Law    tlioso  torms  which  are  of  the  essence  of  the  contract 
jE^^y,      ^^^  those  terms  which  are  not  thus  essential,  and  a 
breach  of  which  it  is  inequitable  for  either  party  to 
set  up  against  the  other  as  a  reason  for  refusing  to 
execute  the  contract  between  them.     In  these  cases 
the   doctrine   of   Common   Law  was  forfeiture;    the 
doctrine  of  Equity  is  compensation.    "  Lord  Thurlow," 
to  quote  the  language  of  his  successor  Lord  Eldon, 
.^^  used  to  refer  this  doctrine  of  specific  performance  to 
this : — that  it  is  scarcely  possible  that  there  may  not  be 
some  small  mistake  or  inaccuracy ;  as,  that  a  leasehold 
interest  represented  to  be  for  twenty- one  years,  may 
be  for  twenty  years  and  nine  months ;   some  of  those 
little  circumstances  that  would  defeat  an  action  at  Law, 
and  yet  lie  so  clearly  in  compensation  that  they  ought 
not  to  prevent  the  execution  of  the  contract."  ^     On 
this  ground  the  jurisdiction  rests  in  all  cases  where 
specific  performance  is  decreed  with  compensation  by 
the  plaintiff. 
Common         §  61.     The  fact  that  the  Common  Law  remedy  has 
remedj      bccu  lost  by  the  default  of  the  very  party  seeking  the 
d^luJt  of   specific  performance  of  a  contract  will  not  exclude  the 
plaintiff,    jurisdiction,  if  it  be  notwithstanding  conscientious  that 
the  contract  should  be  performed,  as  in  cases  where 
the  plaintiff  has  performed  his  part  substantially,  but 


^  In  Morthck  v.  Buller,  10  Ves.  305-6.    See  also  Stewart  v.  AllUton, 
1  Mer.  26,  32. 
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not  with  such  exactitude  as  to  be  able  to  plead  such    ^\^' 
performance  as  the  Common  Law  Courts  required.* 


§  62.  But  besides  these  cases,  there  are  many  others  Common 
in  which  the  Court  interferes,  because  there  is  no  available 
Common  Law  remedy  by  reason  of  something  in  the  ^^^^' 


in 


the  con- 


contract. 


subject-matter  of  the  contract,*  or  the  parties  to  it,  or  ^^^^^ 
the  form  in  which  it  is  concluded. 

8  53.     Thus  the  Court  will  ffive  relief  in  respect  of  Or  from 

•  1  •  n  *^®  nature 

a  contract  to  assign  a  chose  in  action,^  or  of  a  contract  of  the 
concerning  the  hope  of  succession  of  an  heir,*  although 
no  damages  could  have  been  recovered  at  Common 
Law  for  contracts  dealing  with  these  subject-matters, 
and  it  will  in  a  proper  case  specifically  enforce  a  right 
of  pre-emption,  and  restrain  by  injunction  the  violation 
of  such  a  right,  and  will  specifically  enforce  a  compro- 
mise.* In  one  case  Plumer  M.R.  intimated  the  opinion 
that  where  a  promissory  note  had  been  handed  over 
for  valuable  consideration  unindorsed,  a  Court  of 
Equity  would  at  the  suit  of  the  holder  compel  the 
transferor,  or  his  personal  representative,  to  indorse  it 
in  order  to  substantiate  the  right  of  the  transferee.® 
A  contract  between  joint  tenants  of  a  copyhold 
estate  to  divide  it  between  them  has  been  specifically 
enforced.^ 

§  54.     Again,  the  Court  will  specifically  enforce  a  Contracts 
contract  to  execute  a  mortgage,  and  that  even  with  an  mortgage 


*  DavU  y.  Hon€f  2  Sch.  &  Lef. 
941,  347. 

<  See  per  James  L.J.  in  Bewley 
T.  AtkiMon,  13  Ch.  D.  at  p.  300 
(windows). 

■  Beraford  v.  HobsoHy  1  Mad.  Ch. 
362. 

*  Jones  V.  Boe,  3  T.  E.  88,  com- 
pared with.  Beekley  y.  Newlandy  2  P. 
Wms.  182,  and  cases  infra,  $  1529 
ei  aeq.    See  also  1  Fonbl.  Eq.  216. 

*  Homfray  v.  Fcihergill,  L.  B.  1 
£q.  567,  573 ;  Birmingham  Canal 
Vo.  y.  Cartwright,  11  Ch.  D.  421. 


Cf.  Lord  Carington  y.  Wycombe 
Bailway  Co.,  L.  R.  3  Ch.  377; 
Lord  Beauchamp  v.  Great  Western 
Bailway  Co,,  L,  R.  3  Ch.  745 ; 
London  &  South  WeBtern  Railway 
Co,  y.  Oomm,  20  Ch.  D.  662. 

•  Waikina  y.  Maule,  2  J.  &  W.  at 
p.  243;  Byles  on  Bills  (11th  ed.), 
154.  Distinguish  EdgeY»  Bumford, 
31  Beay.  247. 

'  Bolton  y.  Ward,  4  Ha.  530. 
See,  too,  Seton,  530  (contract  for  ex- 
change). 
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Pi^  I.    immediate  power  of  sale  where  the  money  has  been 
-- — : — -  actually  advanced  either  before  or  at  the  time  of  the 

andtoleDd 

money.  Contract ;  ^  though  it  will  not  so  enforce  a  mere  agree- 
ment to  lend,  advance  or  pay  money  *  (though  the  loan 
be  one  to  be  secured  by  mortgage),  while  it  rests 
entirely  unperformed  either  by  the  intended  lender* 
or  by  the  intended  borrower.*  "The  Statute  of 
Frauds  does  not  apply  to  such  a  case.  Therefore  if 
the  Court  has  jurisdiction  in  such  a  case,  any  conver- 
sation may  be  made  the  subject  of  a  suit  for  specific 
performance :  thus  if  two  friends  are  walking  together 
and  one  says  *  Will  you  lend  me  £100  at  £5  per  cent, 
for  a  year  on  good  security  ? '  and  the  other  says  ^  I 
will,'  that  conversation  might  be  made  the  subject  of 
a  suit  for  specific  performance  in  this  Court  if  on  the 
next  day  one  friend  should  say  *  I  do  not  want  the 
money,'  or  the  other  should  say  *  I  will  not  lend  it.' 
Nothing  would  be  more  difficult  and  more  dangerous 
than  the  task  which  this  Court  would  have  to  perform 
if  it  were  to  investigate  cases  of  that  description."  * 

Advance         S  56.     In  oue  casc  there  was  a  contract  by  B.  to 

on  wft fill  1*1  hv 

of  leaae-  advaucG  to  C.  £3,000  on  the  security  of  some  leasehold 
houses  for  five  years.  B.  advanced  £600  on  deposit 
of  the  lease  of  one  of  the  houses.  The  contract  was 
(in  the  opinion  of  the  Court)  that  B.  should  not  be 
entitled  to  call  for  the  lessor's  title.  Nevertheless  he 
did  call  for  it,  and  on  its  being  refused  filed  a  bill  for 
specific  performance  of  the  contract  or  for  the  sale  of 
the  property  to  repay  him  the  £600  and  interest. 
The  Court  considered  tliat  the  plaintiff  was  in  the 
wrong,  but,  the  defendant  submitting  to  perform  the 

^  AshtwiY,  Corrigariy  L.  R.  13 Eq.  •  Rogers  v.  ChalliSy  27  Beav.  175. 

76 ;    Hermann  v.  HodgeSf  L.  E.  16  *  Sichel  v.  Mosenthaly  30  Beav. 

Eq.  18.     Of.  Taylor  v.  Eckersley,  371.    See  also  Firth  v.  Slingsby,  58 

2  Ch.  D.  302.  L.  T.  481. 

2  LariosY.BonanyyOuretyyJj.'R,  *  Per   Lord    Bomilly   M.B.    in 

5  P.  0.  346.  Of.  Brough  y.  Oddy,  Bogers  y.  Challis,  27  Beay.  at  p.  178. 
1  B,  ^  M.  55. 
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contract  without  showing  the  lessor's  title,  and  the    ^^"^u* 

plaintiff  electing  to  have  a  decree,  made  him  pay  the 

costs  of  the  suit,  as  the  price  of  its  interference.^ 

8  56.     In  another  case  S.  who  had  become  liable  i?epoBit  of 

^  ,  ,  tiue  deads. 

for  a  debt  of  W.,  and  with  whom  W.  had  deposited 
title  deeds  as  an  indemnity,  was  held  entitled  to  have 
a  written  memorandum  of  the  terms  of  the  deposit 
signed  by  W.' 

§  57.     Again,   though   no    action    would    lie    at  Remedy 
Common  Law  in  respect  of  a  contract  to  convey  by  a  damagea 
particular  day,  which  was  rendered  impossible  by  the  by  death. 
death  of  the  contractor  before  that  day,  yet  specific 
performance    would    be    decreed    by  the    Court   of 
Chancery  against  the  heir.' 

§58.     The  Court  of  Chancery  has  also  interfered  ^y  . 
•'     ^  marriage. 

specifically  to  execute  a  contract  evidenced  by  a  bond 
given  to  a  wife  by  her  husband,  or  to  a  husband  by  his 
wife,*  before  marriage,  though  the  bond  was  suspended 
at  Common  Law  by  the  intermarriage. 

§  59.     The  same  principle  equally  applies  to  give  Remedy 
the  Court  jurisdiction  where,  though  the  contract  is  in  damages 
its  nature  such  that  a  breach  of  it  can  be  satisfied  by  able  from 
damages,  yet  from  some  particular  circumstances  this  coXact. 
remedy  is  not  open  to  the  aggrieved  party :  therefore 
where  a  contract  for  the  purchase  of  timber-trees  was 
comprised  in  a  memorandum  which  appeared  not  to  be 
the  final  contract,  but  was  to  be  made  complete  by 
subsequent  articles,  so  that  it  was  doubtful  whether  the 
contract,  as  it  then  stood,  would  not  have  been  con- 
sidered at  Law  as  incomplete,  and  so  the  plaintifE  have 
been  debarred  of  any  remedy  there.  Lord  Hardwicke 
held  that  the  contract  was  one  which  the  Cornet  of 


X  Bau  T.  Clivleyy  Taml.  80.  Mad.  Ch.  362. 

«  Spark  T.  Whayman,  20  Beav.  *  Cannel  v.  BuckUy  2  P.  Wms. 

607.  242;  Acton  v.  Adon,  Free.  Ch.  237. 

'  See  argaments  of  Coimsel  in  See  too  Oage  v.  Adony  1  Salk.  325. 
Miln€$  T.  Gery^  14  Yes.  403,  and  1 
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Chancery  could  specifically  perform.^  In  another 
case  a  contract  to  purchase  a  debt  was  enforced 
against  the  purchaser,  on  the  ground  that  the  debt 
had  not  been  so  assigned  to  him  as  to  enable  him 
successfully  to  sue  at  Law;^  and  in  the  case  of  a 
contract  for  the  purchase  of  Government  stock,  the 
fact  that  the  plaintiff  was  not  the  original  holder  of 
the  scrip,  but  merely  the  bearer,  which  rendered  it 
doubtful  whether  he  could  maintain  an  action  at  Law 
upon  the  contract,  was  one  ground  on  which  the  Court 
of  Chancery  was  held  to  have  jurisdiction.* 
Former  R  QQ^     It  is  said  that  before  the  time  of  Lord 

practio6 

of  the  Somers  the  practice  of  the  Court  of  Chancery  was  to 
Chancery,  seiid  the  parties  to  Law,  and  to  entertain  the  suit  only 
in  case  of  the  plaintiff's  there  recovering  damages,*  a 
practice  which,  of  course,  involved  the  proposition 
that  specific  performance  could  not  be  granted  except 
in  cases  where  damages  could  be  recovered  at  Law. 
That  limitation  of  the  jurisdiction  has,  however,  been 
long  overruled — notably  in  the  case  of  Dr.  Bettcsworth 
V.  The  Dean  and  Chapter  of  St,  PauVs^^  decided  by  Lord 
King  in  1726,  with  the  assistance  of  Raymond  C.J. 
and  Price  J.  A  lease  had  been  granted  by  the  defen- 
dants previously  to  the  disabling  statute  of  13  Eliz., 
with  a  covenant  to  renew  for  ninety -nine  years,  and 
the  plaintiff  sought  a  renewal  for  the  term  allowed  by 
the  statute,  which  the  Lord  Chancellor  refused,  on  the 
ground  that  no  action  could  have  been  maintained  on 
the  covenant  after  the  passing  of  the  statute.  "  I  take 
this  to  be  a  certain  clear  rule  of  Equity,"  said  Ray- 
mond C.J.,®  ^Hhat  a  specific  performance  shall  never 
be  compelled  for  the  not  doing  of  which  the  Law 

1  Buxton  V.  LxaUr,  3  Atk.  383 ;  *  Per  Clarke  M.R.  in  Doddey  y. 

but  seo  tw/ra,  §§  334,  506.  Khmersley,  Ambl.  at  p.  406. 

»  Wright  V.  Bdl,  6  Pri.  325.    Cf.  »  Sol.  Gas.  in  Ch.  66.     S.  C.  3 

Adderley  v.  Dixon,  1  S.  &  S.  607.  Brown.  P.  C.  389. 

'  Doloret  v.  Rothschild,  1  S.  &  S.  'p.  69. 
690. 
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would  not   give  damages.     The  covenant  to  oblige    ^^\?* 

them  to  make  a  lease  for  ninety-nine  years  is  gone,  

and  damages  cannot  be  recovered  for  part  of  a  cove- 
nant, and  I,  therefore,  am  of  opinion  Equity  cannot 
interfere."  This  decision,  which  was  opposed  by  the 
opinion  of  Jekyll  M.R.,  was  reversed  in  the  House  of 
Lords ;  and  it  is  abundantly  evident,  from  the  cases 
already  cited,  that  the  jurisdiction  at  present  exercised 
is  not  restrained  within  these  limits,  and  that  there 
are  many  cases  in  which  specific  performance  is 
granted  where  no  action  for  damages  could  be  main- 
tained.^ 

ii.   Where  there  is  no  adequate  Cowman  Law  remedy. 

iii.    Where  there  is  an  adequate  Common  Law  remedy. 

§  61.     The  propositions  that  the  Court  will  inter-  These  pro- 
fere  in  specific  performance  where  the  Common  Law  oonveree. 
remedy  exists  but  is  not  adequate,  and  that  the  Court 
will  not  interfere  where  the  Common  Law  remedy 
exists  and  is  adequate,  being  in  the  nature  of  converse 
propositions  will  be  conveniently  considered  together. 

§  62.     The  only  remedy  at  Common  Law  for  the  Common 
non-performance  of  a  contract  was  in  damages,  that  is  medy^hi. 
to  say,  in  the  payment  of  a  sum  of  money  by  the  *^^'***®- 
party  who  had  broken  the   contract    to  the  party 
injured  by  that  breach.     If  money  were  in  all  cases  a 
perfect  measure  of  the  injury  done  by  this  breach,  it 
is  evident  that  an  exact  equivalent  for  the  wrong 
might  be  made,  and  that  the  justice  done  would  be 
complete.      But  money  is  an  exact  equivalent  only 
when  by  money  the  loss  sustained  by  the  breach  of 
contract   can  be  fully  made  good.     Now  in  a  vast 

*  P«r  Lord  Bedesdale  in  Lennon  3  Mer.  491,  to  which  Mr.  Justice 

V.  NappeTy   2    Sch.   &    Lef.   682;  Story  (Eq.  Jur.  §  741)  has  referred 

Cannel  y.  BucJde,  2  P.  Wms.  242.  as  a  dictum  of  Grant  M.B.,  is  the 

The  passage  in  Williams  y.  Steioard,  language  of  Counsel  arguendo. 
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^^J-    variety  of  cases  this  is  not  so ;  for  though  one  sove- 

reign  or  one  shilling  is  to  all  intents  and  purposes  as 

good  as  any  other  sovereign  or  shilling,  yet  one 
landed  estate,  though  of  precisely  the  same  market 
value  as  another,  may  be  vastly  different  in  every 
other  circumstance  that  makes  it  an  object  of  desire: 
so  that  it  evidently  follows  that  there  would  be  a 
failure  of  justice,  unless  some  other  jurisdiction  supple- 
mented that  of  Common  Law,  by  compelling  the  de- 
faulting party  to  do  that  which  in  conscience  he  is 
bound  to  do,  namely,  actually  and  specifically  to 
perform  his  contract.  The  Common  Law  treats  as 
universal  a  proposition  which  is  for  the  most  part,  but 
not  universally,  true,  namely,  that  money  is  a  measure 
of  every  loss.^  The  defect  of  justice  which  arose  from 
this  universality  of  the  Common  Law  principle  was 
met  and  remedied  in  certain  cases  by  the  jurisdiction 
of  Courts  of  Equity  to  compel  specific  performance. 
Common         8  63.     The    mere   existence   of   a  Common   Law 

T 

remedy      remedy,  and  even  the  existence  of  a  perfect  Common 
partia.      j^^^  relation,  will   not    necessarily   exclude  specific 
performance.     Thus,  in   one   case  it  was   held   that 
although  an  agreement  may  possibly  amount  at  Law 
to  a  present  demise  or  assignment,  yet  if  the  docu- 
ment showed  the  intention  that  a  further  instrument 
should   be   executed,  specific  performance  might  be 
decreed.' 
Common         §  64.     Evcn   whcn   money  is  alone  in   question, 
med/ieflfl    the  Common  Law  remedy  is  in  some  instances  less 
beneficial,  ijeucficial  than  that  afforded  by  Courts  of  Equity,  and 
where  this  is  so,  a  ground  is  laid  for  specific  perform- 
ance if  otherwise   a  proper  remedy.     So  where  A. 
gave  a  note  to  B.,  and  C.  agreed  with  B.  for  the 
relinquishment  of  his  (B.'s)  claim  against  A.  on  the 
payment  of  certain  sums,  for  which  the  notes  were,  in 

*  See  Axis.  Eth.  Nio.  lib.  ix.  c.  1.  *  Fenner  v.  Hepburn,  2  Y.  &  O. 

0.  0.  159. 
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the  contemplation  of  Equity,  to  stand  only  as  a  secu-    ^^J- 

rity,  it  was  held  that  the  Court  of  Chancery  would  

specifically  perform  the  contract,  though  the  relations 
between  the  parties  might  have  been  worked  out  by 
actions  at  Law.^ 

§  65.  Sir  John  Leach  M.R.  (then  V.C.)  seems  to  Doctrine 
have  considered  that  the  fact  that  the  remedy  in  v.c. 
damages  given  at  Common  Law  depended  for  its  bene- 
ficial eflfect  upon  the  personal  responsibility  of  the  de- 
fendant, gave  the  other  party  to  the  contract  a  right  to 
sue  in  Equity  for  its  actual  performance.*  It  is  evident 
that  this  principle  applies  to  all  damages,  and,  if  it 
were  admitted,  would  give  the  Court  jurisdiction  by 
way  of  specific  performance  in  all  cases  of  contract, 
whether  for  the  sale  of  chattels  or  of  any  other  nature, 
which  certainly  is  not  the  law  of  the  Court. 

In  another  case  the  same  learned  Judge  appears  to 
have  held  that  the  circumstance  that  damages  at  Law 
would  not  accurately  represent  the  value  of  the  con- 
tract to  either  party  was  a  ground  for  granting  specific 
performance.  The  contract  in  that  case  was  for  the 
sale  of  debts  proved  under  two  commissions  of  bank- 
ruptcy ;  and  Leach  V.C.  granted  specific  performance, 
considering  that  to  compel  the  plaintiff  to  accept 
damages  would  be  to  compel  Iiim  to  sell  those  divi- 
dends which  were  of  unascertained  value  at  a  con- 
jectural  price.»  The  learned  Judge  just  named  seems 
to  have  shown  a  tendency  to  extend  the  jurisdiction 
in  specific  performance  somewhat  more  liberally  than 
most  other  Judges :  *  and  the  mere  want  of  exactitude 
in  the  measure  of  damages  at  Common  Law  has  not 

»  Beech  v.  Fordy  7  Ha.  208  (af-  607.    See  per  Lord  Hatherley  (then 

firmed  by  Lord  Cottenham).     Cf.  Wood  V.C),  in  Pollard  r.  ClaytoUy 

Cogent    y.    Oihion,    33  Beay.   557  1  K.  &  J.  462. 

(purchase-money  of  patent).  ^  See  Withy  y.  Cottle^  1  S.  &  S. 

'  Dolwrti  y.  Rothschild,  1  S.  &  S.  594 ;    Kmney  y.   Wexhanty  6  Mad. 

590.  355;    cf.  BredUy  y.  CoHini,  You* 

s  Adderley  r.  Dixon,  1  S.  &  S.  317,  330. 
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^^^'    always  been  held  a  sufficient  ground  for  the  equitable 

jurisdiction. 

Cues  §  QQ^     The  ground  of  this  jurisdiction  having  been 

Common  the  inadequacy  of  the  remedy  at  Common  Law,  it 
medy  is  f ollowcd  that  whcre  that  remedy  was  adequate,  Chan- 
a  equate.    ^^^^  ^^^  ^^^  interfere  to  compel  specific  performance. 

It  is  on  this  ground  that  the  Court  has  generally 
refused  specific  performance  in  respect  of  Government 
stock  or  chattels,  as  will  be  hereafter  seen,  and  refuses 
it  in  all  cases  where  the  contract  is  satisfied  by  a  mere 
payment  of  money.^ 
Instances.  §  07.  The  principle  has  been  recognized  in  several 
other  cases.  It  was  one  of  the  grounds  on  which  Knight 
Bruce  and  Lord  Cranworth  L. JJ.  acted  in  dismissing 
the  bill  in  Lord  James  Stuart  v.  London  and  North- 
western Railway  Co}  so  far  as  regarded  specific  per- 
formance, and  only  putting  the  defendants  on  terms  to 
make  certain  admissions  in  any  action  at  Law  to  be 
brought  by  the  plaintiff  against  them, — their  Lordships 
considering  that,  the  railway  having  been  abandoned 
and  complete  relief  being  in  their  opinion  obtainable  at 
Law,  the  case  was  not  one  for  specific  performance. 
It  was  also  one  of  the  reasons  alleged  by  Lord  Cran- 
worth L.J.  for  dismissing  the  bill  in  Wehb  v.  Direct 
London  and  Portsmouth  Railway  Co.^  he  considering 
that  under  the  circumstances  the  vendor  could  obtain 
complete  relief  at  Law.  The  authority  of  these  de- 
cisions was  subsequently  questioned  by  Lord  St. 
Leonards,*  but  only  as  to  the  applicability  of  the 
principle  to  the  circumstances,  and  not  as  to  the 
validity  of  the  principle  itself. 
Contract  §  68.  In  ouo  caso  spccific  performance  was  sought 
tenMi^.^  of  a  contract  for  a  tenancy  from  year  to  year,  the 

»  See  Brough  v.  Oddy,  1  E.  &  M.  »  1  De  G.  M.  &  G.  721. 

65;   Larios  v.  Bonany  y   Chirety,  »  1  De  G.  M.  &  G.  521. 

L.  E.  5  P.  C.  346;  and  cf.  the  cases  ^  Hawkes    y.    Eastern    Counties 

on  contracts  with  a  penalty,  infra,  Bailway  Co.,  1  De  G.  M.  &  G.  737 ; 

§140.  S.  C.  5H.  L.-C.  331, 
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contract  specifying  that  the  tenant  was  in  all  respects    ■^^'j?" 

to  abide  by  the  terms   entered  into  by  a  previous 

tenant,  and  that  the  tenant  should  pay  for  a  contract 
to  be  drawn  up;  it  was  contended  that  the  Court 
would  therefore  interfere  for  the  purpose  of  settling 
the  proper  terms  of  the  contract.  But  the  Court 
thought  the  remedy  at  Law  was  adequate,  and  that 
the  full  terms  of  the  contract  might  be  shown  there, 
and  therefore  refused  to  decree  performance.* 

§  69.  On  this  ground  also,  as  well  as  that  of  the  Contract 
incapacity  of  the  Court  to  execute  the  works,  the  Court  raUway. 
of  Chancery  refused  specifically  to  perform  a  contract 
to  make  a  branch  railway,  although  the  contract  for 
the  execution  of  it  had  been  entered  into  during  the 
pendency  of  the  Bill  before  Parliament,  and  when 
several  of  the  directors  had  thoughts  of  withdrawing 
the  Bill,  and  would  have  in  fact  done  so  (as  the  bill 
of  complaint  alleged),  but  for  the  contract  in  question.^ 

§  70.     And  where  a  bill  sought  the  specific  per-  Contract 
f  ormance  of  a  contract  which  would  have  been  efiFected  money. 
by  a  mere  account  of  profits  and  a  payment  of  the 
amount  found  due,  and  there  was  no  obstacle  to  the 
recovery  of  the  amount  at  Law,  the  Court  dismissed 
the  suit.^ 

§  71.  In  analogy  with  this  principle,  in  a  case  in  ^^; 
which  the  plaintiffs  sought  the  specific  performance  remedy. 
of  a  contract  to  grant  a  way-leave  for  a  railway  for 
a  term  of  sixty  years,  and  between  the  filing  of  the 
bill  and  the  hearing  the  plaintiffs  had  obtained  statu- 
tory powers  to  take  the  land  in  fee,  Stuart  V.C. 
considered   this  to  be  a  circumstance   strongly  in- 

»  Clayton  v.  IlUngworth,  10  Ha.  JRailway  Co.,  19  W.  E.  345. 

451.     Of.  Fenner  v.  Hepburn,  2  Y.  '  Ord  v.  Johnston,  1  Jur.  N.  S. 

ft  C.  0.  C.  159.  1063;   4  W.  E.  37  (Stuart  V.C). 

'  Svuih    Wales    Bailivay   Co,  v.  See  also  Siurge  y.  Midland  Railway 

Wytlus,  1  K  &  jr.  186 ;  S.  0.  6  De  Co.,  6  W.  R.  233 ;    4  Jur.  N.  S. 

G.  M.  &  G.  880.     See  too  Oreenhill  273.    Of.  Bagnell  y.  Edwards,  I.  B. 

T.  ItU  of  Wight  {Nsvoport  Junction)  10  Eq.  215. 
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^^J'    fluencing  the  discretion  of  the  Court  against  specific 

performance.* 

^^^  §  72.  It  may  appear  at  first  sight  that  inasmuch 
by  vendor,  as  monoy  in  exchange  for  the  estate  is  what  the 
vendor  of  land  is  entitled  to,  he  has  a  complete 
remedy  in  an  action  for  damages,  and  therefore 
cannot  sustain  an  action  for  the  specific  performance 
of  the  contract.  But  on  further  consideration  it  will 
be  apparent  that  damages  will  not  place  the  vendor  in 
the  same  situation  as  if  the  contract  had  been  per- 
formed ;  for  then  he  would  have  got  rid  of  the  land 
and  of  all  the  burdens  and  liabilities  attaching  to  it, 
and  would  have  the  purchase-money  in  his  pocket; 
whereas,  after  an  action  for  damages,  he  still  has  the 
land  and,  in  addition,  damages, — ^representing,  in  the 
opinion  of  a  jury,  the  diflference  between  the  stipulated 
price  and  the  price  which  it  would  probably  fetch,  if 
re-sold,  together  with  incidental  expenses  and  any 
special  damage  which  he  may  have  suffered.*  The 
doctrine  of  Equity  with  respect  to  the  conversion  of 
the  land  into  money,  and  of  the  money  into  land  upon 
the  execution  of  the  contract,®  and  the  lien  which  the 
vendor  has  on  the  estate  for  the  purchase-money,  and 
his  right  to  enforce  this  by  the  aid  of  the  Court,  are 
additional  reasons  for  extending  the  remedy  to  both 
parties.  Accordingly,  it  is  well  established  that  the 
remedy  is  mutual,  and  that  the  vendor  may  bring  his 
action  in  all  cases  where  the  purchaser  could  sue  for 
specific  performance  of  the  contract,  and  this  in- 
dependently of  any  question  on  the  Statute  of 
Frauds.* 

1  Meynell  v.  Surtees,  3  Sm.  &  Gif .  603. 

101.    See  also  j9er  Lord  Cranworth  'Ibid. 

in  Morgan  v.  Mil/nan,  3  De  G.  M.  *  Clifford  v.  Turrdl,  1  Y.  &  0. 

&  G.  35.  C.  0.   138,  150 ;    affirmed  9  Jur. 

»  Eastern  Counties  Railway  Co,  v.  633 ;    WcHker  v.  Eastern  Counties 

ffawkes,  6  H.  L.  C.  331,  359,  376;  BaUway  Co.,  6  Ha.  594;  Kenney  v. 

Leivis  Y.  Lord  Lechmerey  10  Mod.  Wexham,  6  Mad.  355. 
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§  73.     On  the  principle  that  damages  are  a  suffi-    ^^J^' 
cient    satis&u^tion,   it  is   now  perfectly   settled  that 


Gtovom- 

specific  performance  will  not  be  enforced  of  a  contract  ment 
for  the  transfer  of  stock  in  the  public  funds. 

§  74.  It  appears  that  in  one  instance  Lord  Hard-  Ouddee  v. 
wicke  did  grant  specific  performance  of  such  a 
contract:*  but  in  the  earlier  case  of  Cuddee  (ov  Cud) 
V.  Butter  *  Liord  Macclesfield,  overruling  a  decision  at 
the  Rolls,  refused  to  perform  a  contract  to  transfer 
South  Sea  Stock,  though  by  the  decree  he  undertook 
to  arrange  the  settlement  between  the  parties.  His 
Lordship  assigned  three  reasons  for  this  decision: 
first,  the  nature  of  the  subject-matter  of  the  contract; 
secondly,  the  circumstance  that  the  defendant  was  not 
possessed  of  the  stock  at  the  time  of  the  contract ;  and 
thirdly,  that  the  liability  to  sudden  rise  and  fall  in 
stock  made  the  day  a  most  material  part  of  the  con- 
tract, and  therefore  rendered  it  an  improper  one  for 
the  Court  to  carry  into  execution.  This  principle  was 
acted  on  by  Gilbert  C.B.*  and  stated  to  be  the  settled 
doctrine  of  the  Court  by  Lord  Eldon.* 

§  75.  In  a  case  before  Leach  V.C.,  a  bill  for  the  other 
specific  performance  of  a  contract  to  sell  Neapolitan 
Stock  was  supported;  but  this  was  partly  on  the 
ground  of  its  praying  the  delivery  of  the  certificates 
which  would  constitute  the  plaintiff  the  proprietor  of 
a  certain  quantity  of  the  stock,  and  partly  because, 
the  plaintiff  not  being  the  original  scrip-holder,  but 
merely  the  bearer,  it  was  doubtful  whether  he  would 
be  able  to  maintain  his  action  at  Law.^  In  another 
case  the  same  Judge  overruled  a  demurrer  to  a  bill  by 
the  vendor  of  a  life-annuity  payable  out  of  dividends 


>  See  Ntdbrown  y.  ThomUm,  10         *  Cappur  y.  Harria,  Bunb.  13d. 
Ves.  161.  *  In  Nuthrown  y.   Thornton,  10 

«  6  Vin.  Abr.  638,  pi.  21;  S.  0. 1  Ves.  161. 
P.  Wms.  670;    1  W.  &  T.,  L.  0.,         •  Dolorei  y.  Both$child,  1  S.  &  S. 

766  (4ih  ed.}.  690. 

P.  T> 
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of  stock,  on  the  ground  that  the  purchaser  could  clearly 
maintain  such  a  bill,  and  that  the  remedy  must  be 
mutual.*  But  it  seems  that  the  Court  would  not 
enforce  specific  performance  of  a  contract  to  sell  a 
life-interest  in  the  public  funds.* 

§  76.  With  regard  to  shares  in  companies  the 
same  principle  does  not  apply.  ''  In  my  opinion," 
said  Shadwell  V.C.,'  "there  is  not  any  sort  of  analogy 
between  a  quantity  of  £3  per  cents,  or  any  other  stock 
of  that  description  (which  is  always  to  be  had  by  any 
person  who  chooses  to  apply  for  it  in  the  market),  and 
a  certain  number  of  railway  shares  of  a  particular 
description,  which  railway  shares  are  limited  in  num- 
ber, and  which,  as  has  been  observed,  are  not  always 
to  be  had  in  the  market ; "  and  accordingly  specific 
performance  was  enforced  of  a  contract  to  sell  a  certain 
number  of  railway  shares,  the  shares  not  being  parti- 
cularized. In  a  subsequent  case  Lord  Chelmsford 
stated  that  there  was  no  doubt  that  a  contract  for  the 
sale  of  railway  shares  is  capable  of  being  enforced :  * 
and  in  a  subsequent  chapter  *  many  recent  cases  will 
be  referred  to  which  haye  arisen  in  respect  of  contracts 
for  the  sale  of  shares.  It  may  haye  been  on  this 
principle  that  Lord  King  disallowed  a  demurrer  to  a 
bill  for  the  transfer  of  York  Building  Stock;®  but  a 
difiFerent  view  seems  to  have  been  previously  enter- 
tained by  Lord  Macclesfield,  inasmuch  as  he  dismissed 
a  bill  for  the  transfer  of  £1000  of  the  same  stock.^ 

§  77.  A  vendor  of  shares  may  maintain  an  action 
against  the  purchaser  to  compel  him  to  complete  the 
purchase  by  the  execution  and  registration  of  a  proper 


1  WUhy  V.  CoUle,  1  S.  &  S.  174. 

»  Brealey  y.  Collins,  You.  317, 
380. 

'  Duncuft  V.  Alhrecht,  12  Sim. 
189,  199.  See  Jackson  y.  Cocker, 
4  Beay.  59. 


*  Cheah  y.  Kenward,  3  De  G.  & 
J.  27. 

*  Part  VI.  chap.  i. 

*  Colt  y.  NeUervHl,  2  Sim.  804. 

'  Doruon  y.  WetGrrock^  b  Via. 
Abr.  540,  pi.  22. 
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transfer/  and  to  indemnify  the  vendor  against  future    ^^^' 
calls.*  

In  like  maimer  the  company  may  sue  a  person  who 
has  contracted  with  the  company  to  take  shares  from 
it.*  Many  difficult  questions  have  arisen  as  to  the 
nature  and  effect  of  contracts  to  take  shares,  which 
will  be  considered  separately  in  a  later  chapter.* 

§  78.  The  Court  for  the  most  part  refuses  to  GhattoUi. 
interfere  in  respect  of  chattels,  both  because  damages 
are  a  sufficient  remedy,  and  because  the  price  of  such 
articles,  especially  of  merchandise,  varies  so  £is  often 
to  render  the  specific  execution  of  contracts  for  their 
sale  and  delivery  an  act  of  injustice,  entailing  perhaps 
ruin  on  one  side,  when  upon  an  action  that  party 
might  not  have  p£dd  perhaps  above  a  shilKng  damages.*^ 
As  these  principles  however  do  not  apply  to  all  cases 
of  chattels,  exceptions  arise  which  we  shall  now 
consider. 

§  79.     When  the  chattel  in  question  is  unique.  Unique 
when  there  is,  over  and  above  the  market  value,  that  *  ^   ' 
which  has  been  called  the  pretium  affectionisy  the  Court, 
whether  the  plaintifPs  right  has  arisen  from  contract 
or  not,  has  interfered  and  not  left  him  to  his  Common 
Law  remedy.     The  leading  case  in  this  branch  of  the 


»  Shaw  V.  FUhtT,  2  De  G.  &  Sm. 
11 ;  5  De  G.  M.  &  G.  596.  Cf. 
Ward  and  Henrtfi  Case  (where  the 
pnrchaaer  had  fOled  his  biU  for 
specific  performance),  L.  B.  2  Eq. 
226;  2Ch.431. 

»  Wynne  v.  Price,  3  De  G.  &  Sm. 
310;  Walker  v.  Bartlett,  18  0.  B. 
845. 

'  New  Brunsvnckj  d:c,  Co»  v. 
Muggeridge,  4  Drew.  616.  See  also 
Skeffieid  Gas  Consumers  Co^  y. 
Harriean,  17  Beay.  294;  Oriental 
Inland  Steam  Co,  y.  Briggs,  2  J.  & 
H.  625;  4  De  G.  F.  &  J.  191; 
Ode$$a  Tramways  Co,  y.  Mendel^  8 


Ch.  D.  235. 

*  Part  YI.  chap.  i. 

'  Per  Lord  Hardwicke  in  Buxton 
y.  Lister^  3  Atk.  384.  In  Norton 
y.  Serle^  Finch,  149,  Lord  Notting- 
ham specifically  performed  a  chax- 
ter-party  by  directing  the  payments 
to  be  made  in  pursuance  of  it.  See 
also  Claringhovld  y.  Curtis,  21  L.  J. 
Ch.  541,  and  Lord  Westbury  in 
Hclroyd  y,  Marshall,  10  H.  L.  0. 
209.  Where  the  deHyery  of  chattels 
is  only  part  of  a  contract  otherwise 
enforceable,  the  contract  may  be 
performed.  Marsh  y.  Milligan,  3 
Jur.  N.  S.  979  (Wood  V.O.). 


d2 
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law  is  Pusey  v.  Pu^ey^  in  which  the  heir  of  the  family 
of  Pusey  recovered  possession  by  a  bill  in  Equity  of 
the  celebrated  Pusey  horn :  the  grounds  of  the  decision 
are  insufficiently  reported,  but  the  case  "  turned,"  to 
quote  Lord  Eldon's  language  in  respect  of  it,*  "  upon 
the  prettum  qfectiontSy  independent  of  the  circumstance 
as  to  teniu'e,  which  could  not  be  estimated  in  damages." 
This  has  been  followed  by  other  similar  cases,  one 
having  relation  to  an  ancient  silver  altarpiece,  remark- 
able for  a  Greek  inscription  and  dedication  to  Hercules,* 
another  to  a  tobacco-box  of  a  remarkable  and  peculiar 
kind,^  another  to  masonic  dresses  and  ornaments,^  and 
another  to  a  very  finely  engraved  cherry-stone.* 

§  80.  These  particular  cases  were  suits  grounded 
on  tort  or  trust :  but  the  same  principle  applies  to  cases 
of  contract  relating  to  chattels. 

§  81.  Accordingly  in  Falcke  v.  Gray'^  Kindersley 
V.C.  sustained  a  bill  by  a  purchaser  for  the  specific 
performance  of  a  contract  to  sell  to  him  for  £40  two 
china  jars;  and  in  Thorn  v.  The  Commissioners  of  Works j^ 
Lord  Romilly  M.R.  made  a  decree  for  the  specific  per- 
formance of  a  contract  for  the  sale  to  the  plaintiff  of 
the  arch  stone,  the  spandril  stone,  and  the  Bramley 
Fall  stone  contained  in  old  Westminster  Bridge,  which 
had  been  pidled  down.    In  this  case,  though  elaborately 


»  1  Vern.  278. 

»  In  Nutbrovm  v.  Thornton,  10 
Ves.  163. 

'  Duke  of  Somerset  v.  Cookeon,  3 
P.  Wms.  390. 

*  Fells  V.  Read,  3  Ves.  70. 

»  Lhyd  V.  Loaring,  6  Ves.  778. 
See  also  Saville  v.  Tancred,  1  Ves. 
Sen.  101,  S.  C.  3  Sw.  141,  n. ;  l^ady 
Arundell  v.  Phipps,  10  Ves.  139; 
Lowther  v.  Lord  Lowther,  13  Ves. 
95.  A  ship  is  probably  within  this 
principle.  See  Lynn  v.  Chaters,  2 
Ke.  521,  and  Claringbouldy,  Curtis, 


21  L.  J.  Ch.  541 ;  De  MaUos  v. 
Gibson,  4  De  G.  &  J.  276.  Bms 
have  been  filed  for  specific  perform.-* 
ance  of  contracts  for  the  sale  of 
ships.  See  Fart  VI.  chap,  y., 
tvfra, 

«  Per  Lord  Hardwicke  in  Peame 
Y.  Lisle,  Ambl.  77,  in  which  case  a 
specific  deliyery  of  Negroes  Was 
prayed,  "but  that  is  not  neoee* 
sary,*'  said  his  Lordship,  ''others 
are  as  good." 

'  4  Drew.  651. 

"  32  Beay.  490. 
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ai^ed,  no  objection  seems  to  have  been  taken  to  the    ^q^^' 
jurisdiction. 


§  82.  There  is  a  dictum  of  Lord  Westbuiy  in  the  Dictum 
House  of  Lords  which  puts  the  jurisdiction  as  regards  Weetbniy. 
chattels,  as  if  extending  to  every  case  where  the  con- 
tract relates  to  specific  property.  *  ^  A  contract  for  the 
sale  of  goods,"  said  his  Lordship,*  "  as,  for  example, 
of  500  chests  of  tea,  is  not  a  contract  which  would  be 
specifically  performed,  because  it  does  not  relate  to  any 
chests  of  tea  in  particular :  but  a  contract  to  sell  500 
chesta  of  the  particidar  kind  of  tea  which  is  now  in 
my  warehouse  in  Gloucester  is  a  contract  relating  to 
specific  property,  and  which  would  be  specifically 
performed.  The  buyer  may  maintain  a  suit  in  Equity 
for  the  delivery  of  a  specific  chattel  when  it  is  the 
subject  of  a  contract,  and  for  an  injunction  (if  neces- 
sary) to  restrain  the  seller  from  delivering  it  to  any 
other  person."  It  may  be  doubted  whether  this  dictum 
does  not  express  a  more  complete  system  of  jurispru- 
dence than  that  which  we  possess,  and  whether  the 
records  of  the  Court  of  Chancery  contained  many 
bUls  for  the  specific  performance  of  contracts  relating 
to  specific  chattels  of  a  mercantile  value  like  tea.^ 

§  83,    It  does  not  appear  to  follow  from  the  autho-  Vendor 
rities  referred  to  or  from  principle,  that  the  vendor  of  ^ 
a  chattel  can  maintain  an  action  for  specific  perform- 
ance in  all  cases  where  a  purchaser  of  the  same  chattel 
could  do  so. 

§  84.     It  also  appe£brs  that  if  the  chattel  be  of  a  Frioe 
peculiar  value,  but  by  contract  between  the  parties  a  *^^"*^*^  ^' 
price  has  been  put  upon  the  chattel,  that  circumstance 
has  been  treated  as  precluding  the  jurisdiction ;  for  it 

^  In  Holroyd  y.  Marshally  10  H.  &  G.  112;  per  Lord  Cranworth  in 

L.    C.    209,    210.     Of.  per   Lord  Hoare  v.  Dresser,  7  H.  L.  C.  at  pp. 

WtAmniiiTailbyY.  Official  Beceiver,  317 — 8;  Fothergill  v.  Rowland,  L. 

13  App.  Gas.  635.  E.  17  Eq.  132 ;   Tailby  v.  Offi^cial 

*  Consider    Heathcote   y.    North  Beceiver,  13  App.  Gas.  523. 
Staffordshire  Railway  Co.^  2  Mac. 
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^^^'    is  an  admission  that  by  a  money  payment  full  relief 
can  be  had.* 


Chatteig         S  85.     Hitherto  unique  chattels  have  been  spoken 

not  nmqae         *^,  •••• 

but  of       of:  but  it  appears  that  such  jurisdiction  as  the  Court 
mport-      exercises  in  the  case  of  unique  chattels  it  may  also 


anoe. 


exercise  in  the  case  of  chattels  which,  though  not 
unique,  possess  a  special  and  peculiar  value  to  the 
plaintiff.  Thus  in  North  v.  The  Great  Northern  Railway 
Co?  the  Court  upheld  its  jurisdiction  to  interfere  to 
prevent  the  sale  of  certain  waggons  belonging  to  the 
plaintiff,  which  had  been  used  by  the  plaintiff  in  his 
business  of  a  colUery  owner,  and  which  the  defendants 
asserted  that  they  had  a  right  to  detain  and  sell. 
"  Where  specific  things,"  said  Stuart  V.C.,*  "necessary 
for  conducting  a  particular  business  are  in  the  posses- 
sion of  persons  who  claim  a  lien  upon  them,  and 
threaten  an  immediate  sale,  this  Court  has  undoubted 
jurisdiction  to  interfere  by  injimction  and  prevent 
irreparable  injury  to  the  debtor,  by  giving  him  an 
opportunity  of  redeeming  assets." 
Where  a  §  86.  So,  too,  there  is  the  high  authority  of  Lord 
article  is  Hardwickc  for  suggesting  that  specific  performance 
^J^y  might  be  maintained  by  a  shipbuilder  if  he  were  to 
nS!"  contract  with  a  landowner  for  the  supply  of  timber 
from  an  adjoining  estate,  the  shipbuilder  being  under 
contract  to  complete  a  ship  by  a  given  time,  for  which 
the  supply  of  such  timber  by  the  defendant  was  essen- 
tial. But  this  seems  open  to  doubt :  and  certainly  the 
doctrine  will  not  be  extended  to  mere  cases  of  con- 
venience, as  the  supply  of  coal  from  an  adjoining 
colliery,  when  plenty  of  other  coal  can  be  procured 
in  the  neighbourhood.* 

1  Bowling  v.  Betjemann,  2  J.  &         *  Per  Lord  Hardwicke  in  Buxton 

H.  544.  V.  Lister,   3    Atk.  383,   compared 

*  2  Gijff.  64.  with  Pollard  v.  Clayton,  1  K.  &  J. 

^  p.  69.  462 ;  and  of.  Foihergill  y.  Rowland, 

L.  B.  17  £q.  132. 
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§  87.     Cases  miglit  probably  arise  in  which  the    ^^^' 
Court  would  interfere  in  respect  of  chattels  connected 
with  the  enjoyment  of  an  estate,  where  but  for  such  connected 

^rith.  en* 

connection  it  would  not  exercise  jurisdiction.  In  one  joyment 
case  Lord  Eldon  made  an  order  specifically  to  restore  ^  ^ 
to  a  tenant  the  stock  on  a  farm,  which  had  been  seized 
by  the  landlord  under  a  distress  and  bill  of  sale ;  his 
Lordship  holding  that,  under  the  circumstances  of  that 
case,  there  was  an  entire  contract  by  which  the  land- 
lord agreed  to  let  the  tenant  have  both  the  estate  and 
the  chattels,  the  enjoyment  of  the  chattels  being 
requisite  for  the  enjoyment  of  the  estate.* 

§  88.  This  appears  to  have  been  one  ground  on  Contracta 
which  the  Court  of  Chancery  anciently  enforced  con- 
tracts to  build  in  certain  cases;  as  where  the  father 
entered  into  articles  with  a  builder,  and  died  before 
the  execution  of  the  contract,  the  heir  was  allowed  to 
sue  the  personal  representative  of  his  father  and  the 
builder,  the  contract  savouring  of  the  realty.^  So,  in 
another  case,  a  contract  to  build  was  specifically 
enforced  against  a  tenant  who,  having  undertaken  to 
rebuild  the  farm-house,  had  done  so  on  his  own  soil 
instead  of  his  landlord's.®  And  we  shall  hereafter  *  see 
that  contracts  by  railway  companies  for  the  execution 
of  works  on  the  land  of  the  plaintiff  stand  on  a 
different  footing  from  ordinary  building  contracts. 

§89.     Lord  Hardwicke  seems  to  have  entertained  Contracts 
to  be  per- 

the  view  that  where  the  contract  was  for  the  deKvery  formed 
of  chattels  by  instalments  and  for  payment  in  a  like  ments. 
method,  the  Court  would  entertain  jurisdiction. 

In  a  case  cited  by  his  Lordship,  articles  for  the  sale 
of  eight  hundred  tons  of  iron,  to  be  paid  for  by 
instalments,  at  periods  running  through  some  years, 

*  Ntdhrcwn  t.  Thornton,  10  Ves.      1  Ves.  Sen,  461. 

169.  '  Panhrokt   v.    Thorj^,    3    Sw. 

*  HoU  Y.  HoU,  2  Yem.  322 ;  jper     437  n. 

Loid  Hardwicke  in  Rook  y.  WaHh,         «  Infroy  §  103. 
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were  specifically  enforced.*  The  case  appears  to  1 
been,  as  already  stated,  approved  by  his  Lordship, 
was  doubted  by  Lord  Hatherley  (when  V.C), 
remarked  on  the  absence  of  any  case  for  the  sal 
mere  goods  being  supported  on  the  ground  of  t 
being  to  be  delivered  by  instalments.^  Mr.  Aug 
too,  has  expressed  his  inability  to  understand  on  \^ 
principle  the  case  proceeded,^  and  a  like  inability 
here  confessed. 


Instances. 


iv.   Where  the  contract  is  such  as  the  Court  canno 

perform. 

Incapacity      §  90.     Where  the  contract  is  from  its  nature  s 
execute      that  the  Court  cannot  enforce  its  performance,*  ii 
^^    ° '     necessarily  no  subject  of  its  jurisdiction  in  that 
spect.* 

§  91,  On  this  principle  the  Court  will  not  prohi 
the  making  of  a  secret  medicine ;  for  if  it  be  seci 
then  the  Court  cannot  tell  whether  it  has  been 
fringed  or  no ;  ®  nor,  for  the  same  reason,  will  it  dir 
the  specific  performance  of  covenants  in  a  farmi 
lease,  for  *'how,"  said  Lord  Northington,  ^^can 
Master  judge  of  repairs  in  husbandry?"'^  Nor  v 
it  enforce  against  a  life  assurance  society  a  contri 
to  reduce  a  premium  if  satisfied  with  the  removal 
the  cause  for  charging  an  extra  premium,  for  it  is  i 
society  and  not  the  Court  which  is  to  be  satisfied ;  ®  r 


1  Taylor  v.  Neville^  cited  3  Atk. 
384.  Distinguish  Nxves  v.  NtveSy 
15  Ch.  D.  649. 

»  FoUard  v.  Clayton,  1  K.  &  J. 
462. 

'  Jurisprudence,  808. 

^  As  to  uncertainty  in  contracts 
see  Part  III.  chap.  iv.  infra, 

*  Consider  Hope  v.  Gibbs,  26  W. 
E.  72 ;  Be  MaUos  v.  Gibson,  4  De 
G.  &  J.  276,  299, 


•  Newberry  v.  James,  2  Mer.  4 
Williams  v.  Williams,  3  Mer.  Ii 
and  see  the  other  cases  cited  in 
note  to  §  1544. 

'  Baytier  v.  Stone,  2  Eden,  11 
Phipps  V.  Jackson,  35  W.  R.  31 
56  L.  J.  Ch.  550.  Cf.  Bernard 
Meara,  12  Ir.  Ch.  R.  389,  396. 

•  Manby  v.  Gresham  Life  Asn 
ance  Society,  29  Beay.  439. 
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'will  it  order  the  performance  of  continuous  acts.*  And 
the  fact  that  the  parties  cannot  be  put  in  the  condition 
for  which  they  stipulated  when  the  contract  was  entered 
into  obviously  disables  the  Court  from  adjudging 
specific  performance.* 

§  92.  And  so  too  the  Court  will  not  interfere  to  Breaches 
enforce  a  contract  by  means  of  injunction,  where  the  ^'^^  * 
acts  complained  of  as  breaches  are  frequent,  and  the 
Court  could  not  ascertain  whether  there  has  in  each 
case  been  a  breach  without  an  action ;  as  in  the  case 
of  a  covenant  not  to  sell  water  from  a  certain  well  to 
the  plaintiff's  injury.* 

§  93.  The  incapacity  of  the  Court  to  execute  the  Ooodwiu 
contract  limits  its  jurisdiction  in  cases  relating  to  the  busmesB. 
sale  of  the  goodwill  of  a  business.  For  where  the 
contract  has  respect  to  a  goodwill  alone,  unconnected 
with  business  premises,  the  Court  refuses  specific  per- 
formance by  reason  of  the  uncertainty  of  the  subject 
matter,  and  the  consequent  incapacity  of  the  Court 
to  give  specific  directions  as  to  what  is  to  be  done  to 
transfer  it.*  But  where  the  goodwill  is  entirely  or 
mainly  annexed  to  the  premises,  and  the  contract  is 
for  the  sale  of  the  premises  and  goodwill,  the  contract 
may  be  enforced.*  For  in  that  case  the  goodwill  is 
merely  the  advantage  attached  to  the  possession  of  the 
house  or  other  place  of  business,® — "  the  probability," 
to  use  the  words  of  Lord  Eldon,^  "  that  the  old  cus- 


1  Blackett  Y.  Bates,  L.  B.  1  Ch. 
117 ;  Powell  Duffryn  Steam  Coal 
Co.  V.  Taff  Vale  Railway  Co,,  L.  R. 
9  Ck.  331. 

*  Be  Mercantile  and  Exchange 
Bank,  L.  B.  12  Eq.  268,  276. 

»  Collins  T.  Plumb,  16  Ves.  454. 
See  also  COy  of  London  v.  Nash,  3 
Atk.  512,  615. 

<  Baxter  t.  Condly,  1  J.  &  W. 
576;  Bozon  v.  Farlow,  1  Mer.  459 ; 
Co$lahe  v.  TiU,  1  Buss.  376. 


»  Barley  v.  Whitdker,  4  Drew. 
134,  139,  140. 

>  Chissum  v.  Dewes,  5  Buss.  29 ; 
Mummery  v.  Paul,  1  C.  B.  316, 
326;  and  see  further,  as  to  the 
nature  of  a  goodwill.  Potter  v.  Com- 
missioners of  Revenue,  10  Ex.  147 ; 
Allison  Y.  Monkwearmouth,  4  El.  & 
Bl.  13,  and  Lindley,  Partn.  884 
(3rd  ed.). 

'  In  Cruttwell  v.  Lye,  17  Ves. 
346. 
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^g".J-    tomers  will  resort  to  the  old  place,'* — ^together 

the  right  which  arises  to  the  purchaser  to  restrai 

vendor  from  setting  up  anew,  or  continuing 
identical  business  he  has  contracted  to  sell,  but 
out  any  right,  independently  of  stipulation,  to  pi 
the  vendor's  setting  up  a  similar  business.^  I 
case  of  contracts  for  the  sale  of  the  business 
attorney,  the  legality  of  stipulations  compris 
them,  for  the  purpose  of  giving  to  the  party  to 
on  the  business  the  advantage  of  the  name  or  < 
recommendation  of  the  party  not  engaged  in  i 
been  questioned  by  the  highest  authorities,  incl 
Lord  Eldon,  Grant  M.R.,  and  Knight  Bruce 
But  it  seems  to  be  now  established,  not  only  tha 
transactions  are  legally  valid,*  but  that  they  n 
specifically  executed,  by  injunction  or  otherwi 
the  Court/ 


V.   Where  the  performance  of  the  contract  would  be  i 

Revocable  §  94.  The  Court  will  not  enforce  a  c( 
which  is  in  its  nature  revocable  by  the  defei 
for  its  interference  in  such  a  case  would  b 
inasmuch  as  what  it  had  done  might  be  in 
undone  by  one  of  the  parties. 

Thus  where  the  Registrar  of  a  Consistory 
agreed  to  grant  a  deputation  of  his  oflSce,  it  w 
that  such  a  deputation  was  in  its  nature  rev 
and  therefore  could  not  be  enforced  by  the  Con 

1  CruUtoell  v.  Lyt,  17  Ves.  336 ;  »  BunuY,  Guy,  4  East, 

Shackle  v.  Baker,  14  Ves.  468.     Of.  *  WhiUaker  v.  Howe,  3 1 

LeggoU  v.  Barrett,  15  Ch.  D.  306;  AuUn  v.  HoU,  2  K.  &  J 

Vernon  y,  ffallam,  34  GL.  D.  748.  to  a  medical  practice  se 

»  Per  Lord  Eldon  in  Candler  v.  ThorMon,  20  Oh.  D,  705. 

Carden,  Jac.  231 ;  Bozon  v.  Farlow,  »  Wheeler  V.  Trotter,  3  S 

1  Mer.  459 ;  Thornhury  y.  BeviU,  See  also  Sturge  y.  Midlan 

1  Y.  &  0.  0.  0.  584.    See  QUfiaan  Co.,  6  W.  B.  233  (Stuart 
y.  Hender9on,  2  01.  &  Fin.  1. 
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§  95.     It  is  on  the  same  principle  that  the  Court    ^^y^- 

generally  refuses  to  interfere  in  cases  of  contracts  to  t- — 

enter  into    partnership   which    do    not    specify  the  to  enter 
duration   of    the    partnership — that    relation,    unless  nerahip  ' 
otherwise  provided,  being  dissoluble   at  the  will  of  **^      * 
either  party.^     There  is  indeed  some  authority  to  the 
contrar}*-  of  this  proposition,  consisting  of  a  dictum  of 
Lord  Hardwicke's*  in  general  terms,  and  two  or  three 
cases  ^  in  which  specific  performance  of  contracts  for 
partnership  seems  to  have  been  enforced,  but  with 
regard  to  which  it  does  not  appear  whether  the  part- 
nerships thus  constituted  were  for  a  term  or  not ;  and 
it  is   indeed   said  that  Lord   Eldon  was  not   quite 
satisfied  with    his    decision  in  the   case   quoted    as 
establishing  the  principle.* 

5  96«     The  doctrine,  however,  appears  to  be  gene-  Contract 

Jz  -  _  n     1        r^         i        mi  •  *®  become 

rally  accepted  as  that  of  the  Uourt.  Thus  m  a  case  member  of 
before  Lord  Romilly  M.R.  the  principle  was  acted  on :  ^"^p*^^* 
the  defendant  entered  into  a  contract  with  the  plain- 
tiff  company  to  take  a  certain  number  of  shares  and  to 
execute  the  deed  of  settlement  when  required ;  and  of 
this  contract  the  Court  refused  specific  performance, 
because  the  defendant  might,  by  the  rules  of  the 
company,  have  ceased  again  to  be  a  partner  within 
fourteen  days  after  becoming  such.* 

§  97.     It  is  on  the  same  reasoning  that  the  Court  Contract 

Ti^i  i»  jj^j^  i_  'ito  execute 

declines  to  periorm  a  contract  to  execute  an  mstru-  revocable 
ment  if  such  covenants  must  be  introduced  into  the  m^" 
instrument  that  the  party  resisting  the  performance 

*  Hercyy.  Birch,  9Yea.S5l,  See  *  SJuffield  Oas  Consumers*  Co.  v. 
further,  »n/ro,  §§  843,  1640  et  seq,,  HarrisoUy  17  Beav.  294 ;  cf.  Blvxk  v. 
■ad  cf.  Firth  v.  Ridley,  33  Bear.  Mallalue,  27  Beav.  398,  405.  Dis- 
516,  521.  tmgoieh  Odessa  Tramtoays  Co,  y. 

'  In  BuxUm  y.  LuUr,  3  Atk.  385.  Mendel,  8  Oh.  D.  235 ;  and  cf.  New 

'  Arnrn,  2  Yes.  Sen.  629 ;  Anon,  Brunswick  and  Canada  Railway  Co, 

1  Mad.  Ch.  411,  n. ;  Hihbert  y,  Hih-  Limited  y.  Muggeridge,  30  L.  J.  Oh. 

leriy  CoU.,  Paitn.  133.  at  p.  247.    See  also,  as  to  contracts 

*  1  Mad.  Oh.  411,  n,  to  form  a  company,  Stacker  r.  Wed* 

derbum,  3  K  &  J.  393. 
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may  immediately  take  advantage  of  them  to  depriye 
the  other  of  all  benefit  under  the  instrument ;  as,  for 
instance,  a  contract  for  a  lease  which  is  to  contain  a 
proviso  for  re-entry  on  breach  of  a  covenant,  which 
the  plaintiff  has  already  broken.^ 


Oontraots 
to  build 
and  exe- 
oate 
vorks. 


Gaflea 
where 
perform- 
ance re- 
foaed. 


vi.   Where  the  Court  would  he  unable  to  enforce  its 

judgment. 

§  98,  In  some  old  cases,  the  Court  of  Chancery 
entertained  suits  in  respect  of  building  contracts :  anc 
what  has  been  considered  one  of  the  earliest  traces  a 
the  jurisdiction  in  specific  performance  is  a  dictum  o 
Genney  J.  in  the  8  Edward  IV.  that  a  promise  t 
build  a  house  would  be  specifically  enforced.*  Loi 
Hardwicke  also  maintained  this  view  of  the  jurisdi 
tion  of  the  Court.*  But  it  is  now  clearly  settled  the 
subject  to  certain  exceptions,  the  Court  will  n 
specifically  enforce  contracts  to  build  or  repair,*  bo 
because  specific  performance  is  "  decreed  only  wh( 
the  party  wants  the  thing  in  specie,  and  cannot  h€ 
it  any  other  way,"*  and  because  such  contracts  are 
the  most  part  so  uncertain  that  the  Court  would 
unable  to  enforce  its  own  judgment.* 

§  99,  For  the  first  of  the  reasons  stated,  Gi 
M.R.  refused  specific  performance  of  a  covenant 
make  good  a  gravel-pit:^  on  the  ground  of  botl 
these  reasons,  specific  performance  was  refused  : 


1  Per  Grant  M.E.  in  JoJies  v. 
JofieSy  12  Yes.  188. 

^  See  Additional  Note  C. 

»  Buxt(m  V.  Lister,  3  Atk.  385 ; 
City  of  London  v,  Nashy  3  Atk.  512 ; 
S.  0.  1  Yes.  Sen.  12.  See  also  Allen 
Y.  Harding^  2  Eq.  C.  Abr.  17. 

*  Paxton  y.  Newton,  2  Sm.  &  Gif . 
437 ;  Kay  y.  Johnson,  2  H.  &  M. 
118;  Wheatley  v.  Westminster  Brymho 
Coal  Co.,  L.  £.  9  Eq.  538. 


*  Per  Lord  Kenyon  M. 
Errington  y.  Aynesly^  2  Hro. 
343 ;  8.  C.  2  Dick.  692.  A 
ingly  Lv4xts  y.  Commerfordy 
0.  0.  166. 

•  Mosely  y.  Virgin  y    3  Voi 
cf.  Oreenhill  v.  Isle  <>f  JV%ghx 
port  Junction)  Bailuoay  Co, ,  11 
345;  Bernard  y.  JI£ecLra,  12 
B.  389,  397. 

'  Flinty.  Brandon^  S  Vei  . 
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case  of  a  contract  for  the  construction  of  a  branch    ^^J- 

railway,  which  was  entered  into  during  the  pendency  

of  the  Bill  before  Parliament,  and  when  several  of  the 
directors  had  thoughts  of  withdrawing  the  Bill,  and, 
as  the  plaintiffs  alleged,  would  have  done  so,  but  for 
the  contract  in  question :  *  and  in  other  cases,  specific 
performance  has  been  refused  of  contracts  for  the 
working  of  quarries,*  and  coal  mines,*  or  involving 
the  performance  of  continuous  acts  or  duties.* 

§  100.  In  the  case  of  Brace  v.  Wehnert^  decided  Oihet 
by  Lord  Romilly  M.R.  in  March,  1858,  the  contract 
was  that  A.  should  grant  a  lease  to  B.  as  soon  as  B. 
should  have  built  a  house  of  the  value  of  £1400 
according  to  a  plan  to  be  submitted  to  and  approved 
by  A.,  and  B.  agreed  to  build  and  take  the  lease :  no 
plan  had  been  approved  :  a  bill  filed  by  A.  against  B. 
was  dismissed  with  costs.  In  like  manner  a  contract 
by  a  landlord  to  execute  repairs  upon  a  farm  was  not 
enforced** 

§  101.     But,  since  Lord  Cairns'  Act  (21  &  22  Vict.  Lord 
c.  27),  it  has  been  held  that  where  the  contract  is  for  Act. 
the  building  of  a  house  and  also  for  the  grant  and 
acceptance  of  a  lease,  the  Court  can  grant  specific 
performance  of  the  contract  to  accept  the  lease  and 
give  damages  for  the  non-building  of  the  house.'^ 

§  102.     There  are,  as  already  hinted,  exceptional  Exoep- 
cases  of  building  contracts  in  respect  of  which  the  («)  wiiero 


1  South  Waif  BaUioay  Co.  y. 
Wythet,  1  £.  &  J.  186;  S.  C.  d 
Be  G.  M.  &  G.  880 ;  Oreenhill  y. 
Isle  of  Wight  {Newport  Junction) 
BaUtoay  Co.,  19  W.  B.  345. 

«  Booth  y.  Pollard,  4  Y.  &  0. 
Ex.61. 

*  Pollard  y.  Clayton,  1  £.  &  J. 
462. 

<  BlaekeU  y.  Bate$,  L.  B.  1  Ch. 
117 ;  Powell  Duffryn  Steam  Coal  Co. 
V.  Taf  Vale  Railway  Co.,  L.  E.  9 


GL.  331.    See  supra,  §  91. 

^  25  Beay.  348.  Note  tliat  this 
case  was  decided  before  the  passing 
of  Lord  Cairns*  Act.  Consider  Asy- 
lum/or Female  Orphans  y.  Waterlouf, 
16W.  B.  1102. 

'  Norris  y.  Jackson,  1  J.  &  H. 
319. 

^  Soames  y.  Edge,  Johns.  669; 
Mayor,  <kc,  of  London  y.  Southgate, 
17  W.  B.  197;  38  L.  J.  Oh.  141. 
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the  work 
is  defined 
and 

eesential 
to  the 
plaintiff. 


Court  will  interfere.  Lord  Rosslyn,  in  a  judgment 
which  appears  never  to  have  been  overruled,  main- 
tained that  where  a  contract  for  building  is  in  its 
nature  defined,  the  Court  might  without  much  diffi- 
culty entertain  a  suit  for  its  performance.^  Mr.  Jus- 
tice Story  argues  in  support  of  this  view,*  and  in 
Cubitt  V.  Smith^  Stuart  V.C.  acted  upon  it.  It  may 
also  be  added  that  in  Scotland  many  contracts  to 
build  are  specifically  performed,  in  respect  of  which 
the  Court  would  decline  jurisdiction  in  England,  the 
Scotch  Courts  appointing  some  properly  qualified 
person,  under  whose  superintendence  the  work  is 
directed  to  be  executed.* 

§  103.     But  whether  the  Court  will,  or  will  not, 

interfere  to  enforce  all  such  contracts  when  definite, 

it  appears  to  be  settled  that  it  will  assume  jurisdiction 

SntoThe   where  we  have  the  following  three  circumstances : — 

contract.    £j^t,  that  the  work  to  be  done  is  defined;  secondly, 

^i^^<^ d»^<^^jt6ibsX  the  plaintiff  has  a  material  interest  in  its  execu- 

^ ^^y^Tjir^l/  a *^^^'  which  cannot  adequately  be  compensated  for  by 
7      /     '     ^      damages,  and  thirdly,  that  the  defendants  have  by 

the  contract  obtained  from  the  plaintiff  possession  of 
the  land  on  which  the  work  is  to  be  done.  Thus  the 
Court  has  in  numerous  cases®  enforced  on  railway 
companies  contracts  to  make  and  maintain  works  for 
the  convenience  of  the  lands  of  the  plaintiff.  It  has 
done  this  in  ca^es  in  which  the  terms  of  the  contract 
have  been  general  and  diflficult  to  execute. 


(i)  Where 
the  de- 
fendants 
have  also 
obtained 


1  Mo6dy  V.  Virgtriy  3  Ves.  184. 
»  Eq.  Juris.  §  728. 
'  lOJur.N.  S.  1123;  Hephurny. 
Leather,  60  L.  T.  660. 

*  Clark  V.  Oltugow  Assurance  Co., 
1  M'Qu.  668. 

*  Starer  v.  Great  Western  Bailway 
Co,,  2  Y.  &  0.  C.  0.  48 ;  Saunder- 
son  V.  Cockermouth  and  Workington 
Railway  Co,,  11  Beav.  497 ;  Lord 
Damley  v.  London,  Chatham,  and 


Dover  Railway  Co,^  1  De  G.  J.  &  S. 
204 ;  3  ib.  24;  L.  E.  2  H.  L.  43 ; 
Sir  E,  B,  Lytton  v.  Great  Northern 
Railway  Co,,  2  K.  &  J.  394;  WiUon 
V.  Fumess  Railway  Co,,  L.  B.  9  Eq. 
28 ;  Hood  v.  North  Eastern  Railway 
Co,,  L.  E.  6  Ch.  625 ;  cf.  WiUon  v. 
Northampton  and  Banbury  Junction 
Railvray  Co,,  L.  E.  9  Ch.  279.  See 
also  McManus  y.  Cocke,  35  Ch.  D. 
680 ;  Hepburn  y.  Leather,  ubi  su}). 
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§  104.  In  one  of  these  cases  a  contract  by  the  ^^'^^' 
company  to  construct  and  maintain,  upon  land  belong- 
ing  to  and  to  be  provided  by  a  landowner,  a  siding  of  to  make 
specified  length  alongside  the  line,  was  held  capable 
of  specific  performance ;  and  the  company  were  not 
allowed  to  resist  performance  on  the  ground  that  tho 
plaintifi  had,  before  filing  his  bill,  entered  into  a 
negotiation  (which  failed)  for  a  money  compensation.^ 

§  106.     In  another  case  the  plaintiff  had  sold  lands  Contract 
to  the  defendants,  a  municipal  corporation,  who  by  the  market- 
deed  of  sale  covenanted  forthwith  to  make  a  road  and   ^'^' 
erect  a  market-house  on  the  land.     They  entered  and 
made  the  road,  but  neglected  to  build  the  market- 
house.      Wigram  V.C.  observed  that  the  defendants 
having  had  the  benefit  of  the  contract  in  specie,  the 
Court  would  go  any  length  that  it  could  to  compel 
them  to  perform  their  contract  in  specie.* 

§  106.     In  this  case,  as  in  the  railway  cases  pre-  Amount  of 
viously  quoted,  the  plaintiff  having  parted  with  the  uM^er! 
land,  had  no  opportunity  of  doing  the  work  which  the  ^;^, 
defendants  had  contracted  to  do,  and  so  ascertaining  *^- 
the  amount  of  damages  sustained  by  their  non-per- 
formance;^ but  though  part-performance  has  to  this 
extent  been  held  important,  it  must  be  borne  in  mind 
that  it  .will  in  no  case  enable  the  Court  to  intervene 
where  it  has  no  jurisdiction  in  the  original  subject- 
mattor  of  the  contract.* 

§  107.     Where  the  act  alleged  as  part-performance  Act  of 
is  one  proper  to  be  brought  before  a  jury  and  can  be  fo^^^" 
answered  in  damages,  non-performance  of  the  rest  of  ^J^^" 
the  contract  does  not  constitute  that  fraud  which  is  damagee. 

1  OremeY.  Wut  Cheshire  Railway  Frovandy  L.  B.  2  P.  C.  135. 

Co.,  L.  B.  13  £q.  44 ;  Todd  y.  Mid-  '  Per  Lord  Hatherley  (then  Wood 

land  G.  W.  BaUway  of  Ireland,  9  Y.C.)  in  South  Wales  Bailway  Co. 

L.  B.  (Ireland)  S5.  y.  Wythes,  1  K.  &  J.  200. 

•  Price  y.  Corporation  of  Penzance,  *  Kirk  y.  Bromley  Union,  2  Ph. 
4  Ha.  506.  See  also  Pembroke  y.  640,  648 ;  Crampton  y.  Varna  Bail- 
Thorpe,  3  Sw.  437,  n. ;  Ox/ord  y.  way  Co.,  L.  B.  7  Oh.  662. 
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PabtI. 
Ch,  ii. 


CoTenant 
to  keep 
oanal  in 
repair. 


French 
law  as  to 
execution 
of  works. 


the  origin  of  the  Court's  jurisdiction  in  cases  of  part- 
performance  in  this  respect,  as  weU  as  when  treated  as 
an  exception  to  the  Statute  of  Frauds.* 

§  108.  In  one  case  Lord  Eldon,  though  express- 
ing a  difficulty  in  decreeing  repairs  to  be  done  affirma- 
tively, yet  by  means  of  an  injunction  in  fact  granted 
performance  of  a  covenant  to  keep  a  canal  and  its 
stopgates  in  repair  for  the  benefit  of  the  lessee  of  a 
miU  interested  in  them.* 

§  109.  Where  default  has  been  made  in  the  exe- 
cution of  works  contracted  to  be  done,  the  French 
law  authorizes  the  injured  party  to  execute  the  works 
at  the  expense  of  the  defaulter.®  It  seems  worthy  of 
consideration  whether  a  like  remedy  might  not  be 
usefully  introduced  into  our  own  law. 


Hiring 

and 

serrioe. 


Such 
contracts 
formerly 
enforced. 


vii.    Where  the  enforced  performance  of  the  contract  would 

be  worse  than  its  non-performance. 

§  110.  The  relation  established  by  the  contract  of 
hiring  and  service^  is  of  so  personal  and  confidential  a 
character  that  it  is  evident  that  such  contracts  cannot 
be  specifically  enforced  by  the  Court  against  an  un- 
willing party  with  any  hope  of  ultimate  and  real 
success;  and  accordingly  the  Court  now  refuses  to 
entertain  jurisdiction  in  regard  to  them.*^ 

§  111.  In  former  times  this  seems  to  have  been 
otherwise.  In  a  case  decided  by  Lord  Cowper  and 
the  House  of  Lords,  there  was  a  contract  by  which  a 


1  South  Wales  Bailway  Co.  v. 
Wythes,  1  K.  &  J.  186;  and  see 
infra y  §  686. 

*  Lane  v.  Newdigate,  10  Vee.  192. 

*  Code  Civil,  §§  1143,  1144. 

^  See  per  Jessel  M.B.  in  Bigby 
V.  Connol,  14  Ch.  D.  at  p.  487. 

*  See  Ginis  v.  McOhee,  13  Ir.  Ch. 
E.  48,  67 ;  White  v.  Bobyy  26  W.  B. 
133.    In  Bighy  v.  Connol,  14  Ch.  D, 


at  p.  487,  the  opinion  appears  to 
hare  been  intimated  by  Jessel  M.B. 
that  the  fact  of  there  being  no  pro^ 
pertyy  the  right  to  which  is  taken 
away  from  the  person  complaining, 
lies  at  the  root  of  the  Court's  non- 
interference in  respect  of  contracts 
strictly  personal  in  their  nature. 
See  also  De  Francesco  v.  Bamum, 
46  Ch.  D.  430. 
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skilled  person  had  bound  himseK  to  serve  during  his    ^^.?- 

life  as  manager  and  overseer  to  a  company  engaged  in • 

the  manufacture  of  brass,  and  the  company  had  agreed 
to  pay  him  a  certain  salary  and  Ss.  6d.  for  every 
hundred-weight  of  brass  wire  made  by  him  or  any 
other  person  for  them  during  his  life ;  on  a  bill  by  the 
manager,  Lord  Cowper  decreed  the  payments  accord- 
ing to  the  articles  for  past  services,  and  specific  per- 
formance of  them  for  the  future,  by  the  plaintiff  again 
repairing  to  the  works  and  acting  according  to  the 
articles,  if  the  defendants  should  require  the  same. 
The  appeal  from  this  decree  to  the  House  of  Lords 
was  by  the  plaintiff  on  a  point  of  the  construction  of 
the  contract  as  to  the  3*.  6d.  per  cwt.,  which  resulted 
in  a  modification  of  the  decree  according  to  his  con- 
tention.^ And  in  another  case  Lord  Hardwicke  speci- 
fically enforced  against  the  plaintiffs  as  part  of  the 
things  to  be  done  by  them  under  the  contract,  a 
stipulation  by  the  East  India  Company  to  employ  a 
man  as  a  packer.^ 

§  112.  But  the  diflSculty  of  enforcing  such  con-  seeusnow. 
tracts  in  specie  is  now  admitted  by  the  Court.  It  is 
not  for  the  interests  of  society  that  persons  who 
are  not  desirous  of  maintaining  continuous  personal 
relations  with  one  another  should  be  compelled  so 
to  do.'  In  a  case  where  the  plaintiffs  had  contracted 
for  a  specified  sum  to  work  the  line  of  a  railway 
company  and  to  keep  the  engines  and  rolling  stock 
in  repair,  the  Court,  considering  this  to  be  a  con- 
tract for  services,  refused  to  enforce  it.*     "We  are 

■  BaU  v.  Coggs,  1  Bro.  P.  0.  140.  ffardman  (1891),  2  Oh.  416 ;  per 

This  case  inyolyes  the  validity  of  Ck>tton  L.J.  in  Bainhridge  y.  Smithy 

contraoiB  of  service  for  life;  as  to  41  Oh.  D.  474. 

which  see  also  Wallis  y.  Day,  2  M,  ^  Johnson  y.  Shrewsbury  and  Bir* 

ft  W.  273.  mingham  Bailway  Co,,  3  De  G.  M. 

*  JBati  India  Co,  y.    Vincent ,  2  &G.914.   Bee,too, Homey, London 

Atk.  83.  and  North  Western  Railway  Co,y  10 

"  De  Francesco  V,  Samum,  45  Oh.  W.  B.  170. 
D.  430;  Whittoood  Chemical  Co,  v. 

F.  E 
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^T  I.    asked,"  said  Knight  Bruce  L.J./  "  to   compel  one 

'—^  person  to   employ  against    his  will   another  as  his 

confidential  servant,  for  duties  with  respect  to  the 
due  performance  of  which  the  utmost  confidence  is 
required.  Let  him  be  one  of  the  best  and  most  com- 
petent persons  that  ever  lived,  still,  if  the  two  do  not 
agree,  and  good  people  do  not  always  agree,  enormous 
mischief  may  be  done." 

§  113.  The  proposal  to  apply  the  principles  of 
specific  performance  to  contracts  of  service  which 
would  have  affected  the  Ryots  of  Bengal  led  to  a 
vigorous  protest  from  Lord  Lawrence,  whose  observa- 
tions on  the  point  may  be  read  with  profit.* 
inBtanoes.  §  114,  In  one  caso  a  grant  having  relation  to  an 
office  of  a  personal  and  confidential  character,  was  held 
to  be  incapable  of  being  specifically  enforced ;  ^  in 
another  instance,  where  an  indenture  was  held  to  con- 
stitute the  relation  of  master  and  servant,  and  not  of 
partner.  Lord  Truro  dissolved  an  injunction  which 
had  been  previously  granted,  restraining  the  defen- 
dant from  excluding  the  plaintiff  from  the  management 
of  the  business :  *  and  in  another  case,  where  a  contract 
by  the  plaintiff  to  employ  the  defendant  as  manager 
of  a  business  formed  part  of  a  contract  by  which  the 
defendant  agreed  to  grant  to  the  plaintiff  a  lease  of  a 
wharf,  specific  performance  was  refused  on  the  ground 
of  want  of  mutuality.® 
Contracts  §  115^  In  like  manner  the  Court  cannot  enforce 
contracts  of  agency:  as  has  been  illustrated  in  the 
cases  of  contracts  to  employ  a  shipping-broker  •  and 

1  p.  926.  L.  J.  Ch.  222. 

»  Life    of   Lord   Lawrence    by  *  Ogden  v.  Fossicky  4  De  G.  F.  & 

Smith,  652.  J.  421 ;  cf.  Stocker  v.  Wedderbum, 

8  Pickering  y.  Bishop  of  Ely,  2  Y.  3  K.  &  J.  393;  FiHh  v.  Ridley ,  33 

&  0.  C.  0.  249.  Beav.  516. 

*  Stocker  v.  Brocklehank,  3  Mac.  •  Brett  v.  East  India  and  London 

&  G.  250;  cf.  Webb  v.  England,  7  Shipping  Co,,  Limited,  2  H.  &  M. 

Jur.  N.  S.  153 ;  9  W.  R.  183 ;  30  404. 
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anctioneer.^    Nor  can  the  Court  specifically  enforce  a    ^*J- 

contract  of  apprenticeship  against  an  infant,  though 

he  may  have  validly  bound  himself  by  it.' 


viii.   Where  ike  combraei  u  tobmtanf. 

§  116.  The  Court  will  never  lend  its  assistance  to 
enforce  the  specific  execution  of  contracts  irhich  are 
vcduntary,  or  where  no  consideration  emanates  from 
Ihe  party  seeking  performance,'  even  though  they  may 
have  the  l^al  consideration  of  a  seal :  and  this  prin- 
ciple applies,  whether  the  contract  insisted  on  be  in 
the  form  of  an  executory  agreonent,  a  covenant,  or  a 
settlement.^  The  peculiar  doctrines  of  the  Court  as  to 
the  consideration  which  permeates'  contracts  in  rela- 
tion to  marriage  settlements  must  be  borne  in  mind  in 
relation  to  the  foregoing  statement. 

§  117.     In  the  case  of  contracts  for  the  purposes  of 
pleasure,  scientific  pursuits,  charity,  or  philanthropy,  i^^ 
it  has  been  said'  that  '^  no  Court  of  Justice  can  inter- 
fere,  so  long  as  there  is  no  property  the  right  to  which 
is  taken  away  from  the  person  complaining.^^ 


ngbt  to 


>  CkintUKk  Y.  &f  ntftury,  30  L.  J. 
Ch.  409;  Bertram  y.  HaU,  27  SoL 
Jour.  39. 

*  1  £q.  0.  Abr.  6 ;  De  Franeaeo 
T.  Bnntttm,  43  C3i.  D.  165 ;  8.C.QD, 
trial,  45  Ch.  J>.  430. 

'  W^cherlesf  y.  Wycherlty,  2  Ed. 
175;  Groves  y.  Cfroves,  3  Y.  &  J. 
163;  HoughJUm  y.  Lees^  1  Jnr.  N.  S. 
862  (StoATt  Y.C.) ;  OrdY.JohnsUm^ 
id.  1063 ;  4  W.  R  37  (Stuaxt  V.C.); 
WiMinmd  y.  Walnmd^  JohnB.  18; 
Kennedy  y.  May,  11  W.  B.  358. 
See,  too,  per  Lord  Eldon  in  Penn  y. 
Lord  Baltimore,  1  Yes.  Sen.  at  p. 
490,  and  distingoiBh  Cheate  y.  Ken- 


ward,  27  Lkm  «•  Ch>  «84« 

*  Jejrey  y.  Jejfrey$,  Cr.  ^  Fli. 
138;  Hervey  y.  Amdlamd,  14  Sim. 
531.  See  the  older  eaaes  diacnaBed 
in  1  Mad.  Ch.  413,  and  cf.  Be  King, 
14  Ch.  D.  at  p.  186.  Cboaider,  too, 
Andrew  y.  SaU,  L.  R  8  Ch.  622, 
636,  and  Joyet  y.  Huttom,  12  Ir.  Ch. 
B.  71;  Chetwynd  y.  Morgan^  31 
Ch.D.  596. 

*  Cf.  «n/ni,  S  202,  and  BelfAn^- 
hau,  15  Ch.  D.  228,  242.  Consider 
Lee  y.  Lee,  4  Ch.  D.  175. 

*  Per  Jeesd  ]£.B.  in  Bighy  y. 
Ckmnot,  14  Ch.  D.  at  p.  487;  Baird 
Y.  Weih,  44  Ch.  D.  661. 
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XX.   Where  the  plaintiff  has  elected  to  proceed  in  some  other 


manner  than  for  specific  performance. 

Where  §  118.     Where  a  plaintiff  proceeded  at  Common 

proved  Law  and  recovered  damages  for  breach  of  the  con- 
at  Law.     tract,  he  could  not  afterwards  sue  in  Equity  for  its 
specific  performance.*     But  of  course  it  was  not  every 
proceeding  at  Common  Law  under  a  contract  which 
barred    its    specific    performance  in   Equity.*     This 
result  was  effected  only  where  the  legal  and  equitable 
relief  were  in  respect  of  the  same  thing. 
Opmionof      §  119.     In  Swinfen  v.  Swinfeny^  Knight  Bruce  L.J. 
BnioeL.j.  Seemed  to  think  that  the  fact  of  applying  to  the  Court 
of  Common   Pleas  for  an   attachment  to   enforce  a 
contract  to  compromise  would  stand  in  the  way  of  the 
applicant  afterwards  suing  in  Chancery  for  perform- 
ance of  the  same  contract. 
Opinion  of      And  in  Blackett  v.  Bates^  Lord  Cran worth  intimated 
Cran-       the  Opinion  that  a  party  to  an  award  could  not,  after 
^    "      unsuccessfully  taking  proceedings  to  set  it  aside,  insist 
on  having  it  specifically  performed.     But  in  a  case 
already  referred  to,  a  negotiation  for  the  payment  of 
a  money  compensation  which  went  off  was  held  not  to 
be  an  election  which  precluded  the  relief  in  specific 
performance.* 
Proceed-        8  120.     In  a  casc  where  a  railway  company  was 

ings  under  .,i  <*  ii<»ii 

Laudd  entitled  to  enforce  a  contract  as  to  the  sale  of  lands- 
Act.  entered  into  by  the  defendant  with  the  promoters  of 
the  company,  the  company  first  took  proceedings 
under  the  Lands  Clauses  Consolidation  Act  for  a 
compulsory  purchase,  then  took  compulsory  possession 
of  the  land  by  virtue  of  a  bond,  and  lastly  filed  their 

^  Sainier  y.  Ferguwm,  1  Mac.  &         '  2  De  O.  &  J.  381,  391. 
O.  286 ;  cf .  Fox  y.  8card,  33  Beay.         *  L.  B.  1  Ch.  at  p.  126. 
327.  >  QreffM  y.  West  Cheshire  RaxU 

2  North  V.  Great  Northern,  BaiU  way  Co.,  L.  B.  13  Eq.  44. 
way  Co.y  2  Giff.  64. 
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bill  for  specific  performance  of  the  contract.     It  was    ^'J- 

held  that  they  had  taken  the  benefit  of  sections  of  the '—^ 

Lands  Clauses  Consolidation  Act  to  which  they  were 
not  entitled  if  a  binding  contract  subsisted,  and  their 
bill  was  dismissed.^ 

§121.  It  is  conceived  that  the  principle  embodied  th©  p»- 
in  iiie  case  last  cited  will  continue  to  be  observed  by  tioe. 
the  Supreme  Court.*  But  so  far  as  the  form  of  the 
proceedings  is  concerned,  the  right  of  claiming  alter- 
native' relief,  and  the  wide  powers  of  amendment* 
exerciseable  under  the  new  practice,  will  in  all  proper 
cases  enable  a  plaintiff  to  obtain  relief  by  way  of 
specific  performance,  provided  that  the  facts  proved 
and  the  rest  of  his  claim  as  presented  or  insisted  on  at 
the  trial  are  not  inconsistent  with  such  relief.* 


X.   Where  the  jurisdiction  has  been  taken  away  by 

statute. 

§  122.  By  sect.  47  of  the  Fines  and  Recoveries  ^^"i* 
Abolition  Act  (3  &  4  W.  IV.  c.  74),  any  jurisdiction  Act. 
which  the  Courts  of  Equity  might  otherwise  have  had 
to  treat  a  disentailing  assurance  under  the  statute  as 
a  contract  of  which  specific  performance  might  be 
granted,  is  taken  away.®  But  this  does  not  affect  the 
jurisdiction  which  the  Courts  possessed  of  enforcing 
against  the  actual  contracting  tenant  in  tail  a  contract 
to  execute  a  disentedling  assurance/ 


1  Bedford  and  Cambridge  BaUway  22. 

Co.  Y.  Stanley,  2  J.  &  H.  746.  *  Bankes  y.   Bmall,  36  Oh.   D. 

'  See    Thompson   y.  Ringer ^   29  716. 

W.  B.  520,  infra,  §  1136.  '  S.  C.  Ait-Gen.  y.  Day,  1  Ves. 

*  Ord.  XX.  r.  6.  Sen.  218,  223;  Lewis  y.  Ikincomhe, 

*  Ord.  XXVULl.  20  Beay.  398 ;  Petre  y.  Duncomhe,  7 
»  Cf.  Cargill  y.  Botvery  10  Ch.  D.  Ha.  24;  Bering  y.  KynasUm,  L.  B. 

502,  508 ;  Newhy  y.  Sharpe,  8  GL.  6  Eq.  210 ;  Hall  Dare  y.  HaU  Dare^ 

D.  39 ;  Laird  y.  Briggs,  19  Ch.  D.  81  Ch.  D.  251. 
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Pakp  I. 
Ch.iL 

xi.  The  jurisdictum  18  Off ainsf  the  defendant  per smallt/. 

^ity  g  123.     The  jurisdiction  in  specific  performance 

^inst      is  against  the  person  of  the  defendant  on  the  equity 
Bon.  arising  from  the  contract.     This  principle  is  fertile  in 

results, 
merede-      ^  124.     One  rcsult  is  that  where  the  defendant  is 

xendant  •^ 

not  sub-     a  person  over  whom  the  tribunals  of  this  country  have 
jarisdio-    no  jurisdiction,  there  can  be  no   relief.     Hence  no 
*°^*         specific  performance  can  be  awarded  against  a  foreign 
government  of  a  contract  entered  into  by  such  govern- 
ment with  a  private  person.* 
^rthad       §  125.     Another  result  of  this  principle  is  that  it 
originaUy  coustitutcs  no  objcction  to  specific  performance,  that 
diction,      the  subjcct-mattcr  with  which  the  contract  deals  was 
not  originally  within  the  jurisdiction  of  the  Court,  as 
the  contract  itself  may  give  the  Court  jurisdiction  in 
specific  performance,   as  well  as  in  damages.     The 
original  jurisdiction  in  respect  of  the  boundaries  of 
our  plantations  in  North  America  resided  in  the  King 
in  Council;  but  a  contract  respecting  them  having 
been  entered  into  between  adjoining  proprietors  was 
held  by  Lord  Hardwicke  to  give  the  Court  jurisdic- 
tion ;  *  and  on  the  same  principle,  although  the  Court 
has  no  jurisdiction  in  matrimonial  causes,  yet,  where 
there  has  been  a  contract  or  covenant,  it  may  interfere 
to  enforce  the  execution  of  a  proper  separation  deed, 
or  to  restrain  the  breach  of  a  covenant  contained 
in  it.* 
Foreign         S  126.     This  introduccs  to  our  consideration  the 
subject  of  loreign  contracts. 

1  Smith  V.  Weguelin,  L.  B.  8  Eq.  »  Wilson  v.  Wilson,  1  H.  L.  C. 

198.  638 ;  S.  C.  14  Sim.  405 ;  5  H.  L.  C. 

»  Penn  v.  Lord  Baltimore,  1  Ves.  40.     Cahill  v.  Cahill,  8  App.  Cas. 

Sen.    444.      Consider    Norris    y.  420,  contains  sonie  of  the  latest  law 

Chambres,  3  De  Q-.  F.  &  J.   583  on  this  subject, 
(affirming  S.  0. 29  Bear.  246). 
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The  general  principle  which  regulates  the  place  for    ^^.?- 

the  enforcement  of  contracts  is,  it  is  conceived,  ex- '■ — 

pressed  in  the  maxim  "  actio  sequitur  forum  rei^^  It 
follows  from  this  that  a  contract  made  abroad  may  be 
enforced  against  a  defendant  within  the  jurisdiction  of 
this  comitry,  and  as  the  remedies  for  breach  of  a 
contract  are  clearly  governed  by  the  lex  fori^  or  law  of 
the  place  where  the  action  is  brought,*  it  follows  that 
it  is  no  objection  to  the  specific  performance  in  Eng- 
land of  a  foreign  contract  that  the  foreign  law  might 
have  given  no  such  remedy. 

Accordingly  a  marriage  contract  made  in  France 
was  specifically  executed  here,  the  parties  to  it  having 
come  to  this  country  as  refugees.® 

8  127.     This  jurisdiction  is  not  confined  to  cases  Contracts 

"  _      ,•  relating  to 

of  contracts  relative  to  personal  property,  but  extends  immove- 
to  those  relative  to  real  or  immoveable  property,  where  ^^~" 
the  defendant  is  within  the  jurisdiction  of  the  Court. 
The  maxim  is  "  Mquitas  agit  in  personam^^^  and  any 
operation  of  the  judgment  on  the  immoveable  estate 
abroad  is  not  direct  but  indirect,  and  only  through 
the  medium  of  the  person  affected  by  the  judgment. 
Thus  where  Sir  Philip  Carteret,  the  owner  of  the 
island  of  Sark,  had  mortgaged  it,  and  a  bill  was 
brought  against  him  by  the  mortgagee  for  foreclosure, 
a  plea  put  in  by  the  defendant  that  the  island  was  not 
within  the  jurisdiction  of  the  Court  of  Chancery  was 
overruled.* 

§  128.     But  the  Court  has  been  careful  to  confine  There 
its  jurisdiction  to  reHef  arising  strictly  from  privity  of  v^^oi 
contract :    it  has  nothing  to  do  with  rights  arising  '^*^*- 
from  privity  of  estate  in  any  other  country.^    So  in 

*  DavtB  T.  Park^  L.  B.  8  Oh.  862.  champy    1    Vem.   75 ;    Jackson   v. 

«  Story's  Conflict  of  Laws,  §  556.  Petrie,  10  Ves.  164 ;  Lord  Portar- 

»  Fwbert  v.  TuM,  1  Bro.  P.  0.  lingUyii  v.  Soulby,  3  My.  &  K.  104, 

129.  108 ;  Story  Eq.  Jur.  §  743. 

«  ToUer  r,  CarterH,  2  Vem.  494.  »  Vincent  v.  Godson,  4  De  Or.  M. 

See,  too,  Comes  ArgJasse  t.  Mus^  &  Q-.  646 ;  see,  too,  the  argument 
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Pi^Ti.    NorrxB  v.  Chamhrea^  the  Court  declined  to  enforce  a 

'—^  lien  on  foreign  real  estate,  though  the  parties  were 

residing  here,  and  the  defendant  had  taken  the  estate 
with  notice  of  the  contract  from  which  the  Uen  was 
sought  to  be  raised. 
Mr.  Jna-  §  129.  It  has  been  said  by  Mr.  Justice  Story*  that 
on  the  "the  doctrine  of  the  English  Courts  of  Chancery  on 
do<^e.  this  head  of  jurisdiction  seems  carried  to  an  extent 
which  may  perhaps  in  some  cases  not  find  a  perfect 
warrant  in  the  general  principles  of  international 
public  law."  And  Lord  Romilly  M.R.  in  the  case  last 
cited,  adopting  this  remark,  expressed  his  disposition 
not  to  go  a  step  further  than  the  cases  warranted  and 
demanded.^ 
The  case  8  130.  It  remains  to  notice  a  case  in  which  the 
jtfrtfy.  "  Court  of  Chancery  granted  relief  with  a  view  to 
specific  performance  against  a  defendant  not  within 
the  jurisdiction.*  In  that  case  Hart,  a  domiciled 
Englishman,  agreed  at  Hamburg  with  Her  wig,  domi- 
ciled at  Hamburg,  for  the  purchase  of  a  ship  to  arrive 
from  San  Francisco,  for  a  certain  sum  liable  in  the 
event  of  certain  damage  to  an  abatement.  The  ship 
arrived  in  tliis  country.  The  plaintiff  claimed  the 
abatement,  the  amount  of  which  he  alleged  could  be 
ascertained  by  a  survey,  which  Herwig  and  the  master 
refused  and  declined  to  complete  except  on  payment 
of  the  full  price.  The  bill  was  against  Herwig  and 
the  master,  and  prayed  specific  performance  and  an 
injunction  against  removing  the  ship.     This  injunc- 

in  Innti  v.  Miichdl^  4  Drew.  67,  Beifier  v,  Marguia  of  Salisbury,  2 

and  the  cases  collected  in  the  note,  Ch.  D.  378;  and  of.  per  Jessel  M.B. 

p.  99.  in  Norton  v.   Florence   Land  and 

1  29  Bear.  246 ;  3  De  G.  F.  &  J.  Public  Works  Co,,  7  Ch.  D.  at  p. 

5S3.  335. 

*  Conflict  of  Laws,  §  644.  *  Hart  v.  Herwig,  L.  B.  8  Ch. 

3  See,  further,  as  to  land  in  the  860.    Distinguish  EotuneyY,  Alder, 

Colonies,  He  Holmes,  2  J.  &  H.  627 ;  before    Pollock    B.    as    Vacation 

Sichel  T,  Bafhaa,  3  N.  B.  662 ;  Judge,  24  Sol.  Jo.  807, 
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tion  was  granted  by  Malins  V.C,  and  upheld  by    ^'.?- 

James  and  Mellish  L.JJ.      Their  Lordships  drew  a '—^ 

distinction  between  an  action  for  damages  and  the 
suit.  If  it  had  been  the  former  it  was  said  that  the 
action  must  have  been  in  the  forum  of  the  defendant. 
"  But  where,"  said  James  L.  J.,  "  the  contract  as  in 
this  case  though  made  abroad  is  to  deliver  a  thing  in 
specie  to  a  person  in  this  country,  and  the  thing  itself 
is  brought  here,  then  the  Court  here,  in  the  exercise 
of  its  discretion,  will  see  that  the  thing  to  be  delivered 
in  this  country  does  not  leave  this  country,  so  as  to 
defeat  the  right  of  the  plaintiff  to  have  it  so  delivered."  ^ 
The  law  thus  laid  down  seems  to  create  an  exception 
to  the  general  principle  of  international  law,  which 
requires  the  plaintiff  to  seek  the  defendant  and  to  sue 
in  his  forum.  The  decision  is  remarkable,  but  it  has 
the  authority  of  three  unanimous  judges. 

§  131.  It  should  be  added  that  service  of  a  writ  Semce 
or  notice  of  a  writ  of  summons  may  be  allowed  out  of  juriadio- 
the  jurisdiction  when  any  contract  affecting  land 
or  hereditaments  within  the  jurisdiction  is  sought  to 
be  enforced  in  the  action,  or  when  the  action  is  founded 
on  any  breach  or  alleged  breach  within  the  jurisdiction 
of  any  contract,  wherever  made,  which,  according  to 
the  terms  thereof,  ought  to  be  performed  within  the 
jurisdiction,  unless  the  defendant  be  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.* 

xii.   Quad-contracts  in  respect  of  which  the  Court  has 

jurisdiction. 

§  132.     There  is  a  class  of  quasi-contracts  in  re-  Qmui- 
spect  of  which  the  Court  entertains  jurisdiction,  viz.  ^^T^ 
where  the  relationship  of  vendor  and  purchaser  is  con-  c!^^ 
stituted  by  the  exercise  of  those  compulsory  powers  ^^^' 
of  railway  and  other  companies  which  are  conferred 

'  Page  864.  »  Ord.  XI.  r.  I, 
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^^.?-    by  the  Lands  Clauses  Consolidation  Act,  1846,  and 

'—^  similar  statutes.     They  are  here  called  quasi-contracts, 

because  when  the  proceedings  are  strictly  under  the 
statute  there  is  an  absence  on  the  part  of  the  man 
whose  land  is  taken  on  that  volition,  which  seems  an 
essential  element  in  all  true  contracts. 
Effect  of        §  133.     It  was  at  one  time  supposed  that  the  mere 
treat.        notice  to  treat  constituted  the  relation  of  vendor  and 
purchaser  to   such  an   extent  that  a  suit  in  Equity 
could  thereupon  be  maintained.     But  it  is  now  well 
ascertained  that  such  is  not  the  case,  and  that  though 
the  notice  constitutes  the  relation  for  certain  purposes, 
such  as  that  the  particular  lands  to  be  taken  are  fixed, 
and  that  the  company  cannot  get  rid  of  the  obligation 
to  take  nor  the  landowner  of  the  obligation  to  give  up 
these  lands,  yet  that  there  is  no  contract  between  the 
parties  and  no  ground  for  equitable  intervention.* 
Piooedme       §  134.     After  this  notice  is  given,  the  Act  points 
n^""    out  the  method  in  which  the  purchase-money  is  to  be 
ascertained.    If  the  amount  claimed  do  not  exceed  50/. 
it  is  to  be  settled  by  two  justices  :  if  it  exceed  50/.  it 
is  to  be  settled  by  arbitration  if  the  landowner   so 
require,  but  otherwise  by  a  jury,  to  be  summoned  at 
the  instance  of  the  company.^ 
Befosai  to      §  135.     If  after  notice  given  the  landowner  refuse 
after  the    to  couvcy,  the  compauy  can  proceed  against  him  under 
^  ^'       their  statutory  powers,  but  have  no  ground  for  equit- 
able relief :  and  conversely  if  after  notice  the  company 
refuse  to  proceed,  the  landowner  cannot,  it  is  conceived, 
generally  sue  in  Equity ;  but  he  may  apply  for  a  man- 
damus to  compel  the  company  to  proceed  under  the 
statute  to  ascertain  the  compensation  money  payable.* 

^  Haynea  t.  HayneSy  1  Dr.  &  Sm.  >  Lands    Glauses    Consolidation 

426,  where  aU  the  earlier  cases  are  Act,  1845,  sects.  22  and  23. 

considered  and  classified.  See,  how-  ^  AdamsT.  London  and  BUickwall 

ever,  Marson  v.  London  Chatham  Railway  Co,,  2  Mao.  &  Q,   118 ; 

and  Dover  Railway  Co,,  L.  B.  6  Eq.  Lind  v.  Isle  of  Wight  Ferry  Co,,  7 

101 ;  7  Eq.  546.  L.  T.  N.  S.  416;  1  N.  B.  13 ;  cf. 
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§  136.     There  is  one  case,^  however,  in  which    ^^.?- 

Cn.  11. 


The  com- 


jurisdiction  was  entertained  by  the  Court  of  Chancery 
to  enforce  on  the  railway  company  proceedings  under  pany"""* 
the  Lands  Clauses  Consolidation  Act.  The  question  proceed. 
was  how  far  a  piece  of  land  came  within  the  definition 
of  curtilage,  so  that  if  the  company  took  any  part  they 
could  be  compelled  to  take  the  whole  tmder  sect.  92  of 
the  Lands  Clauses  Consolidation  Act.  The  company 
gave  a  notice  to  take  the  part:  the  plaintiff  gave  a 
counter-notice  to  take  the  whole :  the  company  took 
possession  of  part,  and  the  plaintiff  thereupon  filed  his 
bill  and  obtained  at  the  hearing  a  declaration  that  the 
company  were  liable  to  take  the  whole  and  a  reference 
for  title ;  when  the  case  came  on  for  further  considera- 
tion' the  plaintiff's  counsel  admitted  that  there  was  no 
precedent  pointing  out  what  course  was  to  be  pursued; 
but  they  asked  and  obtained  a  direction  that  the 
defendant  company  should  proceed  under  the  Lands 
Clauses  Consolidation  Act  to  ascertain  the  amount 
payable  for  the  value  of  the  land,  and  directions  for 
the  payment  of  this  amount  and  execution  of  the 
conveyance.  The  question  of  jurisdiction  to  make 
such  a  decree  as  was  made  does  not  seem  to  have  been 
raised  at  the  hearing. 

§  187.  After  the  ascertainment  of  the  amount  of  Pariia- 
purchase-money,  the  equitable  jurisdiction  of  the  Court  contract. 
of  Chancery  was  clear.  There  then  exists  what  has 
been  called  a  parliamentary  contract,  and  the  per- 
formance of  that  so-called  contract  could  not  be 
enforced  at  Common  Law,  for  the  Courts  of  Common 
Law  having  no  machinery  for  investigating  the  title 
or  settling  the  conveyance  could  not  do   complete 


Leominaier  Caned  Navigation  Co.  y.  ^  Marson  t.  London  Chatham  A 

Shrewsbury  and  Hereford  BaUtoay  Dover  Railway  Co,,  L.  B.   6  Eq. 

Co.,  3  K.  &  J.  654 ;  and  oonsider  101. 

Baker  y.  Meiropolikin  BaUtoay  Co.,  >  L.  B.  7  Eq.  546. 

31  Beay.  504,  511. 
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Paw  I.    justice  between  the  parties;  but  a  suit  might  have 

'—^  been  maintained  in  Equity  by  either  party  to  carry 

into  execution  this  quasi-contract.*     For  this  purpose 
it  seems  to  have  been  considered  immaterial  whether 
the  compensation  money  had  been  ascertained  in  strict 
pursuance  of  the  Act  or  otherwise.     In  Mason  v.  Stokes 
Bay  Pier  Sf  Railway  Co}  and  Harding  v.  The  Metro- 
politan  Railway    Co?  the   compensation    money   was 
ascertained  by  statutory  arbitrations ;  in  Nash  v.  The 
Worcester  Improvement  Commissioners  *  by  the  verdict  of 
a  jury;  in  Inge  v.  Birmingham  Wolverhampton  ^  Stour 
Valley  Railway  Co!?  the  compensation  was  settled  by 
correspondence ;  in  The  Regenfs  Canal  Co.  v.  Ware  ®  by 
arbitrators  appointed  under  a  written  agreement ;  and 
in  Watts  v.  Watts  ^  by  two  surveyors  named  by  parol ; 
and  in  all  these  cases^  as  well  where  the  Act  was  as 
where    it    was    not    strictly  pursued,   the    Court   of 
Chancery  entertained  jurisdiction.     In  the  latter  class 
of  cases  the  relation  constituted  approached  to,  if  it 
did  not  assume,  the  character  of  true  contract. 
Appiioa-         §  138.     Wlien  the  quasi-contract  has  been  estab- 
q^-       lished  by  notice  and  the  ascertainment  of  the  price, 
S'lS^^    all  the  ordinary  rules  which  prevail  between  vendor 
relating  to  ^j^^  purchaser  apply  unless   excluded   by  statutory 

contracts.  -^  *^\  •'       ,      ,  ^  •'  •' 

enactment.  On  this  principle  a  railway  company  has 
been  held  liable  to  pay  interest  on  the  purchase-money 
in  a  case  in  which  an  ordinary  purchaser  would  have 
been  so  liable.® 

1  Regents  Canal  Co.  v.  Ware,  23  «  L.  E.  7  Ch.  164. 

Beay.  575  ;  Mason  v.   Stokes  Bay  *  1  Jur.  N.  8.  973. 

Pier  &  Railway  Co,,  32  L.  J.  Ch.  *  1  Sm.  &  Gifl.  347;  S.  C.  3  De 

110;    11  W.  E.  80;   Harding  v.  G.  M.  &  O.  658.    See,  too,  Bee  y. 

Metropolitan  Railway  Co,,  L.  E.  7  Stafford  dh  Uttoxeter  Railvoay  Co,y 

Ch.  154 ;   WatU  v.  Watts,  L.  E.  17  23  W.  E.  863. 

Eq.   217;   In  re  Figott  and  Great  •  23  Beav.  576. 

Western  Railway   Co.,   18  Ch.  D.  '  L.  E.  17  Eq.  217. 

146.  ^  In  re  Figott  and  Great  Western 

3  11  W.  E.  80;  32  L.  J.  Ch.  Railway  Co.,  18  Ch.  D.  146. 
110. 
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§  189.     It  is  probably  hardly  needful  to  observe    ^^J- 

that,  if,  after  statutory  notice,  a  contract  should  be  — 

entered  into  between  the  company  and  the  landowner,  notice  foi- 
such  a  contract  may  be  the  subject-matter  of  an  action  (^Itrao^* 
for  specific  performance,  just  in  the  same  way  as  any 
other  contract.^    It  is  none  the  less  a  contract  because 
the  relations  between  the  parties  began  under  the 
statutory  powers  of  the  company. 

^  Per  ICmdersley  Y.C.  in  Haynes  oessfully,  tried  to  give  the  go-by 

T.  HdyneB,  1  Dr.  &  Sm.  457.    See  to    the    contract    by    proceedings 

Wells  Y.  Chelma/ord  Local  Board  of  under    §§   76,   77,  of   the    Lands 

HtaUh  (15  Ch.  D.  108),  where  the  Clauses  Act. 
defendants  ingeniously,  but  unsuc- 


CHAPTER  III. 

OP  CONTRACTS  WITH  A  PENAL  OR  OTHER  LIKE  SUM. 

PabtI.        §  140.     From   the  principles  stated  in  the  last 
chapter,  it  appears  that  where  a  contract  is  substan- 


the  juris-  tially  performed  by  the  payment  of  a  sum  of  money, 
the  Common  Law  remedy  being  adequate,  Equity 
will  not  interfere.  Hence,  in  cases  where  there  is 
added  to  the  contract  a  clause  for  the  payment  of  a 
sum  of  money  in  the  event  of  non-performance,  the 
question  arises  whether  the  contract  will  be  satisfied 
by  its  payment,  or  whether  it  will  not.  In  the  former 
case.  Equity  will  not  interfere ;  in  the  latter  it  may. 
The  §  141.     The  question  always  is.  What  is  the  con- 

euted?^  tract  ?  Is  it  that  one  certain  act  shall  be  done,  with  a 
sum  annexed,  whether  by  way  of  penalty  or  damages, 
to  secure  the  performance  of  this  very  act?  or  is  it 
tliat  one  of  two  things  shall  be  done  at  the  election  of 
the  party  who  has  to  perform  the  contract,  namely, 
the  performance  of  the  act  or  the  payment  of  the  sum 
of  money  ?  If  the  former,  the  fact  of  the  penal  or 
other  like  sum's  being  annexed  will  not  prevent  the 
Court's  enforcing  performance  of  the  very  act,  and  thus 
carrying  into  execution  the  intention  of  the  parties  :* 
if  the  latter,  the  contract  is  satisfied  by  the  payment 
of  a  sum  of  money,  and  there  is  no  ground  for  pro- 
ceeding against  the  party  having  the  election  to 
compel  the  performance  of  the  other  alternative. 

*  Uwvard  v.  HophinSy  2  Atk.  371;  French  v.  Jfocafe,  2  Dr.  &  War.  269; 
Eoper  V.  Bartholomew^  12  Pri.  797. 


CONTBAGTS  WITH  A  PENAL  OB  OTHER  LIKE  SUM.  63 

§  142.   From  what  has  been  said  it  will  be  gathered    ^^■ 
that  contracts  of  the  kind  now  under  discussion  are 


Gonizaots 

divisible  into  three  classes : —  ??  <^o 

kind 

(i.)  Where  the  sum  mentioned  is  strictly  a  penalty 
— ^a  sum  named  by  way  of  securing  the  performance 
of  the  contract,  as  the  penalty  in  a  bond : 

(ii.)  Where  the  sum  named  is  to  be  paid  as  liqui- 
dated damages  for  a  breach  of  the  contract : 

(iii.)  Where  the  sum  named  is  an  amount  the 
payment  of  which  may  be  substituted  for  the  per- 
formance of  the  act  at  the  election  of  the  person  by 
whom  the  money  is  to  be  paid  or  the  act  done. 

Where  the  stipulated  payment  comes  under  either 
of  the  two  first-mentioned  heads,  the  Court  will  enforce 
the  contract,  if  in  other  respects  it  can  and  ought  to 
be  enforced,  just  in  the  same  way  as  a  contract  not  to 
do  a  particular  act  with  a  penalty  added  to  secure  its 
performance  or  a  sum  named  as  liquidated  damages 
may  be  specifically  enforced  by  means  of  an  injunc- 
tion against  breaking  it.  On  the  other  hand,  where 
the  contract  comes  under  the  third  head,  it  is  satisfied 
by  the  payment  of  the  money,  and  there  is  no  ground 
for  the  Court  to  compel  the  specific  performance  of  the 
other  alternative  of  the  contract.^  It  will  be  con- 
venient to  consider  the  three  classes  of  cases  sepa- 
rately. 

§  143.     (i.)  A  penalty  (strictly  so  called)  attached  i..^ntract 
to  the  breach  of  the  contract  will  not  prevent  it  from  ^ty 

<i_    •  •/•      11  i»  J  Btrictly  so 

being  specincally  enforced.  called. 

"The   general   rule    of    Equity,"    said    Lord   St. 

.   >  '*  There  are/'  said  Lord  Bram-  o.  11 :  secondly,  coyenanis  not  to  do 

well,  in  Legh  y.  Lxllie^  6  H.  &  N.  an  act,  with  liquidated  damages  to 

165,  171 ;    30  L.   J.  Ex.  25,   28,  be  paid  if  the  act  is  done,  which 

"  three  classes  of  coyenants ;  first,  are  not  within  the  statute :   and 

eoyenants  not  to  do  particular  acts,  thirdly,  coyenants  that  acts  shall 

with  a  penalty  for   doing  them,  not  be  done  unless  subject  to  a 

which  are  within  the  8  &  9  Will.  m.  certain  payment." 
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^»J-  Leonards/  "  is  that  if  a  thing  be  agreed  upon  to  be 
done,  though  there  is  a  penalty  annexed  to  secure  its 
performance,  yet  the  very  thing  itself  must  be  done. 
If  a  man,  for  instance,  agree  to  settle  an  estate  and 
execute  his  bond  for  600/.  as  a  security  for  the  per- 
formance of  his  contract,  he  will  not  be  allowed  to  pay 
the  forfeit  of  his  bond  and  avoid  his  agreement,  but 
he  will  be  compelled  to  settle  the  estate  in  specific 
performance  of  his  agreement.'  So  if  a  man  covenant 
to  abstain  from  doing  a  certain  act,  and  agree  that  if 
he  do  it  he  will  pay  a  sum  of  money ;  it  would  seem 
that  he  would  be  compelled  to  abstain  from  doing  that 
act,  and,  just  as  in  the  converse  case,  he  cannot  elect 
to  break  his  engagement  by  paying  for  his  violation  of 
the  contract." 
Instances.  §  144.  Thus  whero  two  porsous  entered  into 
articles  for  the  sale  of  an  estate,  with  a  proviso  that, 
if  either  side  should  break  the  contract,  he  should  pay 
100/.  to  the  other,  and  the  defendant,  by  his  answer, 
insisted  that  it  was  the  intention  of  both  parties  that, 
upon  either  paying  100/.,  the  contract  should  be  abso- 
lutely void.  Lord  Hardwicke  nevertheless  decreed 
specific  performance  of  the  contract  to  sell.'  In  another 
case,  the  condition  recited  a  contract  for  a  settlement 
comprising  a  sum  of  money  and  also  real  estate  :  the 
penalty  was  double  this  sum  of  money,  but  had  no 
relation  to  the  real  estate :  the  Court  granted  specific 
performance  of  the  contract  embodied  in  the  condi- 
tion.* And  where  a  father,  in  consideration  of  his 
daughters'  giving  up  a  part  of  their  interest  in  the  pro- 
perty, agreed  to  make  up  their  incomes  arising  out  of 
it  to  200/.  a  year,  and  entered  into  a  bond  for  the  pay- 
ment of  such  sum  as  might  be  needful  for  that  pur- 

^  In  French  y.  MacaUy  2  Dr.  &  528. 

War.  274—^.  '  Houfardy.  ffopkins,  2  Atk.  371. 

'  The  case  referred  to  Beems  to  be  *  Prehble  y.  Bogkurst,  1  Sw.  309. 
ChiUiner  y.  ChilUner^  2  Ves.  Sen. 
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pose,  and  the  bond  recited  the  contract,  the  Court  took    q^\^; 

this  as  evidence  of  the   contract,    and   accordingly 

granted  reKef  on  the  foot  of  it  beyond  the  bond  ;^  and 
in  a  case  which  went  to  the  House  of  Lords,  a  contract 
(contained  in  the  condition  of  a  bond)  to  give  certain 
property  by  will  or  otherwise,  was  held  not  to  be  satis- 
fied by  the  penalty,  but  was  specifically  performed.* 

§  145.  So,  again,  a  contract  not  to  carry  on  a  par-  Contract 
ticalar  kind  of  business  within  certain  limits  expressed  carry  on 
in  the  condition  to  a  bond  can  be  enforced  by  injunc-  "'^^®- 
tion.' 

§  146.     (ii.)  The  difference  between  penalty  and  ^^J^ 
liquidated  damages  is,  as  regards  the  Common  Law  between 
remedy,  most  material.     For  according  to  Common  andiiciui- 
liaw,  if  the  sum  named  is  not  a  penalty,  but  the  agreed  damages. 
amount  of  liquidated  damages,  the  contract  is  satisfied 
either  by  its  performance  or  the  payment  of  the  money.* 
But  as  regards  the  equitable  remedy  the  distinction  is 
unimportant :  for  the  fact  that  the  sum  named  is  the 
amount  agreed  to  be  paid  as  liquidated  damages  is, 
equally  with  a  penalty  strictly  so  called,  ineffectual 
to  prevent  the  Court  from  enforcing  the  contract  in 
specie.* 

§  147.     The  simplest  illustration  of  this  is  the  ordi-  ^^^^^ 
nary  case  of  a  stipulation  on  the  sale  of  real  estate  that  ©overj  of 

.  .  •  .•!       deficiency 

if  the  purchaser  fail  to  comply  with  the  condition  he  on  resale. 
shall  forfeit  the  deposit,  and  the  vendor  shall  be  at 
liberty  to  resell  and  recover  as  and  for  liquidated 


1  Jeudwine  y.  Agate,  3  Sim.  141. 

*  Logan  v.  WienhoU,  7  Bli.  N.  S. 
1;  1  01.  &  Fin.  611.  See  also 
BtOUr  T.  Pawis,  2  Coll.  156 ;  Na- 
tional  Provincial  Bank  y.  Marshall, 
40Ch.  D.  112. 

»  Clarkson  v.  Edge,  33  Beav.  227 ; 
Gravdy  v.  Barnard,  L.  E.  18  Eq. 
518. 

*  Anon,^  Hard.  320 ;  Lowe  y. 
Pfrrt,  4  Burr.  2225;  Euraty.  Hurst, 


4  Ex.  571 ;  Legh  y.  Lillie,  6H.  &  N. 
165 ;  Mercer  v.  Irviiig,  El.  Bl.  &  E. 
563;  Atkyns  v.  Kinneir,  4  Ex.  776. 
•  City  of  London  v.  Pugh,  4  Bro. 
P.  C.  395 ;  Webb  y.  Clark,  1  Fonbl. 
Eq.  154  ;  French  y.  Macale,  2  Dr.  & 
War.  296 ;  Colea  v.  Sims,  5  De  G.  M. 
&  G.  1 ;  Carden  v.  Butler,  Hayee  & 
J.  112;  Birdr.  Lake,  1  H.  &  M. 
Ill;  cf.  Bray  y.  Fogarty,  I.  R.  4 
Eq.  544. 

F 
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Ch^y?'  damages  the  deficiency  on  such  resale  and  the  expenses.* 
Such  a  condition  has  never  been  held  to  give  the  pur- 
chaser the  option  of  refusing  to  perform  his  contract  if 
he  choose  to  pay  the  penalty,  nor  to  stand  in  the  way 
of  specific  performance  of  the  contract. 
if^fe^'  §  148.  In  French  v.  Macale^  Lord  St.  Leonards 
fully  discussed  the  law  as  to  compelling  the  performance 
of  contracts  of  the  kind  under  discussion.  Li  that  case 
there  was  a  covenant  in  a  fanning  lease  "  not  to  burn 
or  bate  the  demised  premises  or  any  part  thereof  under 
the  penalty  of  10/.  per  acre  to  be  recovered  as  the 
reserved  yearly  rent  for  every  acre  so  burned."  His 
Lordship  appears  to  have  considered  this  increased 
rent  as  in  the  nature  of  liquidated  damages  and  not  a 
penalty,  but  nevertheless  he  granted  an  injunction 
against  the  burning,  saying  after  a  careful  review  of 
the  authorities  that  in  every  case  of  this  nature  the 
question  is  one  of  construction,  and  that  the  Court  will 
always  interfere  unless  there  is  evidence  of  an  inten- 
tion that  the  act  is  to  be  permitted  to  be  done  on  pay- 
ment of  the  increased  rent. 

^ake^'  §  14®-     ^^  ^^®  ^^^®  ^  deed  was  executed  dissolving 

a  partnership  between  H.  and  L.,  and  containing  a 
recital  that  it  had  been  agreed  that  the  deed  should 
contain  a  covenant  by  L.  not  to  carry  on  the  trade 
within  one  mile  from  the  old  place  of  business  "without 
paying  to  H.,  as  or  by  way  of  stated  or  liquidated 
damages,"  a  sum  named.  In  a  subsequent  part  of  the 
deed  there  was  an  absolute  covenant  not  to  carry  on  the 
trade  within  that  limit,  followed  by  a  proviso  that  if  L. 
should  act  contrary  to  or  in  infringement  of  that  agree- 
ment he  would  immediately  thereupon  pay  to  H.  the 
sum  of  1,500/.  by  way  of  liquidated  damages.     Not- 

^  "  A  purchaser,  *  *  said  Lord  Eldon  forfeiting  his  deposit. "    Cf .  Long  v 

in  Crutchley  v.  Jerningham  (2  Mer.  Bowringy  33  Beay.  585. 

506),  ''  has  no  right  to  say  that  he  >  2  Dr.  &  War.  269. 
will  put  an  end  to  the  agreement, 
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withstanding  the  recital  and  the  form  used,  it  was  held    ^'"^jj?* 

that  L.  was  not  entitled  to  break  the  covenant  on  pay- 

ing  the  l,500i,  and  an  injunction  was  granted.^ 

§  160.  The  same  view  was  put  forward,  though  Cojesy. 
perhaps  in  slightly  different  language,  by  the  Lords 
Justices  in  Coles  v.  SimsJ^  That  was  a  case  in  which 
there  were  mutual  covenants  between  a  vendor  of  part 
of  his  land  and  the  purchaser  of  that  part  as  to  building 
on  the  sold  and  unsold  parts,  with  a  stipulation  for 
payment  of  liquidated  damages  in  case  of  breach  of 
covenant.  On  an  application  for  an  interim  injunction 
(which  was  granted).  Knight  Bruce  L.J.  said:^  ^^If  I 
were  now  deciding  the  cause,  I  should  probably  come 
to  the  conclusion  that  in  a  case  where  a  covenant  is 
protected  (if  I  may  use  the  expression)  by  a  provision 
for  liquidated  damages,  it  must  be  in  the  judicial  dis- 
cretion of  the  Court,  according  to  the  contents  of  the 
whole  instrument  and  the  nature  and  circumstances  of 
the  particular  instance,  whether  to  hold  itself  bound 
or  not  bound  upon  the  ground  of  it  to  refuse  an  in- 
junction if  otherwise  proper  to  be  granted :  and  that 
in  the  present  case,  the  circumstances  are  such  as  to 
render  it  right  for  the  Court  to  grant  an  injunction." 
Turner  L.J.  added :  "  The  question  in  such  cases,  as  I 
conceive,  is  whether  the  clause  is  inserted  by  way  of 
penalty  or  whether  it  amounts  to  a  stipulation  for 
liberty  to  do  a  certain  act  on  payment  of  a  certain 
sum." 

§  151.     Where  the  contract  to  do  or  not  to  do  the  Where 
act  is  distinct  from  the  obligation  to  pay  a  sum  of  and 
money,  it  seems  that  either  the  contract  or  the  obliga-  to  pay  are 
tion  may  be  sued  on.  distinct. 

"  Where  a  person,"  said  Lord  Romilly  M.R.  in  Fox  v. 
Seardy^  "  enters  into  an  eigreement  not  to  do  a  particular 
act  and  gives  his  bond  to  another  to  secure  it,  the  latter 

1  Bird  Y.  Lake,  1  H.  &  M.  111.  >  5  De  G.  M.  &  G.  9. 

*  5  De  G.  M.  &  G.  1.  33  Beay.  at  p.  328. 

f2 
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Ch^ii^    has  a  right  at  Law  and  in  Equity,  and  can  obtain  rehef 

in  either,  but  not  in  both,  Courts." 

Where  §  152.     It  is  clear  that  the  fact  that  the  contract 

not  im^     may  be  comprised  in  a  bond  does  not  of  itself  import 
^     •      any  election  to  pay  the  money  and  refuse  to  do  the 

act.* 
iii.  Alter-       §  153.     (iii.)  In  the  third  class  of  contracts,  which 
contracts,  may  be  distinguished  as  alternative  contracts,  the  in- 
tention is  that  a  thing  shall  be  done  or  a  sum  of  money 
paid  at  the  election  of  the  person  bound  to  do  or  pay. 
In  these  cases  the  contract  is  as  fully  performed  by 
the  payment  of  the  money  as  by  the  doing  of  the  act, 
and  therefore  where  the  money  is  paid  or  tendered 
there  is  no  ground  for  interference  by  way  of  specific 
performance  or  injunction. 
Intention        K  154.     The  Question  to  which  of  the  three  fore- 

pnmarilj  y  .  p  .  _ 

governs     goiug  classcs  of  contracts  any  particular  one  belongs 

the  con-       •       t*  j-  i»  i         i*  x  •  i      • 

straotion.  IS  01  courso  a  qucstion  of  construction.  In  considering 
it  "the  Courts  must,  in  all  cases,  look  for  their  guide 
to  the  primary  intention  of  the  parties,  as  it  may  be 
gathered  from  the  instrument  upon  the  effect  of  which 
they  are  to  decide,  and  for  that  purpose  to  ascertain 
the  precise  nature  and  object  of  the  obligation."^ 
Consequently  each  case  depends  on  its  own  circum- 
stances, but  it  may  be  noticed  that  "  a  Court  of 
Equity  is  in  general  anxious  to  treat  the  penalty  as 
being  merely  a  mode  of  securing  the  due  performance 
of  the  act  contracted  to  be  done,  and  not  as  a  sum  of 
money  really  intended  to  be  paid;''*  and  that,  "on 
the  other  hand,  it  is  certainly  open  to  parties  who  are 
entering  into  contracts  to  stipulate  that  on  failure  to 

'  Hobson  V.  Trevor  t  2  P.  Wms.  *  Eoper  v.  Bartholomew,  12  Pri. 

191 ;  ChiUiner  v.  Chilliner,  2  Ves.  821. 

Sen.   528  ;    Clarkson  y.   Edge,    33  '  Per  Lord  Oranwortli  in  Ranger 

fieay.  227.    "  The  form  of  marriage  y.  Great  Western  Railway  Co,,  b  H. 

articles  by  bond  does  not  import  L.  C.  94 ;  Astley  y.  Weldon,  2  Bos. 

election,"    Roper   y.   Bartholomew,  &  P.  346. 
12  Pri.  797. 
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perform  what  has  been  agreed  to  be  done,  a  fixed  sum    ^^^• 
shaU  be  paid  by  way  of  compensation."  ^ 


§  166.     On  this  question  it  is  by  no  means  conclu-  Aitema- 
sive  that  the  contract  may  be  alternative  in  its  form,  not^co™ 
for  nevertheless  the  Court  may  clearly  see  that  it  is  °^*^^®- 
essentially  a  contract  to  do  one  of  the  alternatives :  so 
that  where  there  was  a  contract  to  renew  a  certain 
lease,  with  an  addition  of  three  years  to  the  original 
term,  or  to  answer  the  want  thereof  in  damages,  the 
Court  decreed  specific  performance  of  the  lease,  the 
second  alternative  only  expressing  what  the  law  would 
imply.* 

§  166.     The  largeness   or  smallness  of  the  sum  The 

i>  A  •  f      m         • .  -i.         amount 

named  is  no  reason  tor  considering  it  a  mere  penalty,  of  the 
unless  that  be  the  apparent  intention :  ^  but  where  the  ^  *^' 
amount  of  the  penalty  is  small,  as  compared  with  the 
value  of  the  subject  of  the  contract,  it  has  been  con- 
sidered a  reason  for  treating  the  sum  reserved  as  a 
mere  penalty,  and  not  in  the  nature  of  an  alternative 
contract.* 

§  167.  In  a  case  where  a  man,  being  very  un-  Sobsony. 
certain  what  estate  he  should  derive  from  his  father, 
entered  into  a  bond  in  5,000?.,  on  the  marriage  of  his 
daughter,  to  settle  one-third  of  such  property,  and  the 
contract  so  to  settle  was  recited  in  the  condition  of  the 
bond,  it  was  specifically  performed  in  full,  and  not 
up  to  5,000/.  only.*  ^^  Such  agreement,"  said  Lord 
Macclesfield,®  ^^was  not  to  be  the  weaker  but  the 
stronger  for  the  penalty." 

§  168.     The  fact  that  the  benefit  of  the  contract  The  bene- 
would  result  to  one  person  or  flow  in  one  channel,  and  penalty 

I  Banger  v.  Cheat  Western  JRaiU  War.  269.  But  see  5Mrn«  v.  Jfa(Wen, 

way  Co,,  5  H.  L.  C.  94.  LI.  &  G.  t.  Plunk.  493. 

•  Finch   T.  Earl   of   Salisbury,  *  Chilliner  v.    Chilliner,  2  Ves. 

Finch,  212.  Sen.  528. 

»  Hoy  Y.  Duke  of  Beaufort,  2  A.ik.  •  Eohson  v.  Trevor,  2  P.  Wms. 

190;   Astky  y.  Weldon,  2  Bo8.  &  191. 

P.  346;  French  t.  MacaUy  2  Dr.  &  *  2  P.  Wms.  at  p.  192  (6th  ed.)» 
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c^'m!    *^^  benefit  of  the  sum,  if  paid,  in  another,  is  a  strong 
'"TT       circumstance  ajj^ainst  considerinff  the  contract  altema- 

and  the  .  ,        . 

contract     tivo  in  its  nature:   thus  where,  on  a  marriage,  the 

to  dif-       husband's  father  gave  a  bond  for  the  payment  of  600/. 

persona,  to  the  wifo's  father,  his  executors  or  administrators,  in 
the  penalty  of  1,200/.  if  he  did  not  convey  certain 
lands  for  tlio  benefit  of  the  husband  and  wife  and 
their  issue.  Lord  Hardwicke  held  that  the  obligor  was 
not  at  liberty  to  pay  the  600/.,  or  settle  the  lands,  at 
his  election,  but  compelled  the  specific  performance  of 
the  contract  to  settle, — ^partly  on  the  ground  that  the 
600/.  would  not  have  gone  to  the  benefit  of  the 
husband  and  wife  and  their  issue,  but  of  the  wife's 
father  and  his  representatives,  and  partly  that  the 
lands  to  be  settled  were  worth  much  more  than  600/.^ 

Single  ^  159.     Where  the  sum  reserved  is  single,  and  the 

sum  and  "^  ,      ,  .       • 

continu-  act  Stipulated  for  or  against  is  in  its  nature  continuing* 
or  recurring,  as,  for  instance,  particular  modes  of 
cultivating  a  farm,  the  sum  will  be  considered  as  a 
security  and  not  an  alternative.* 

Suma  8  160.     On  the  other  hand  where  the  sum  or  sums 

made  payable  vary  in  frequency  of  payment  or  amount 
according  to  the  thing  to  bo  done  or  abstained  from, 
the  Courts  have,  in  many  cases,  found  that  the  pay- 
ment is  an  alteraative. 

i^^v  §  ^^^'     ^^  Woodward  v.  GyleSy^  a  covenant  by  the 

Gyiea.  defendant  not  to  plough  meadow  land,  and  if  he  did, 
to  pay  so  much  an  acre,  was  held  not  to  be  a  fit  case 
for  an  injunction  restraining  the  ploughing:  but  the 
exact  form  of  the  covenant  does  not  appear.  "If," 
said  Lord  St.  Leonards,*  "as  in  Woodward  v.  Gyles y^ 
and  Rolfe  v.  Peterson^  there  is  evidence  of  intention 

1  ClxilUner  v.    Chilliner,   2  Ves.  a  2  Vera.  119. 

Son.  528 ;  Boper  v.  Bartholomew,  12  *  French  v.  MacaUy  2  Dr.  &  War. 

Pri.  797.  284. 

2  French  v.  Macale,  2  Dr.  &  War.  »  2  Vem.  119. 
269 ;  and  see  Roper  v.  Bartholomew^  •  2  Bro.  P.  0.  436. 
12  Pri.  797. 


OONTRA.CTS  WITH  A  PENAJi  OR  OTHER  LIKE  SUM.  71 

that  the  party  is  to  be  at  liberty  to  do  the  act  if  he    ^'J* 

choose  to  pay  the  increased  rent,  of  course  the  Court 

cannot  interfere,  because  this  Court  never  interferes 
against  the  express  contract  of  the  parties." 

§  162.  In  Rolfe  V.  Peterson^  the  question  was  ^oifeY. 
whether  the  payment  was  a  penalty  and  so  came 
within  the  doctrine  of  equitable  reUef  against  penal- 
ties :  but  of  it  Lord  Loughborough  said,  in  Hardy  v. 
Martin,^  "  That  was  a  case  of  a  demise  of  land  to  a 
lessee  to  do  with  the  land  as  he  thought  proper :  but  if 
he  used  it  one  way  he  was  to  pay  one  rent  and  if 
another  way  another  rent."  Similarly,  a  covenant  in 
a  farm  lease  not  to  do  certain  things  ^^  under  an 
increased  rent  of,"  &c.,  was  held  to  give  the  tenant 
the  right  to  do  the  act  on  paying  the  increased  rent,^ 
and  a  contract  to  renew  perpetually  ''  under  a  penalty 
of  70Z."  was  held  alternative.* 

§  163.  But  where,  in  addition  to  the  increased  Where  a 
rent,  there  is  a  stipulation  that  the  act  provided  against  in  addi- 
shall  be  a  forfeiture  of  the  covenantor's  interest,  the 
sum  is  held  to  be  a  security  only  and  not  an  alterna- 
tive: and  consequently  the  Court  would  restrain  the 
doing  of  the  act:*  and,  of  course,  the  usual  form  of 
lease  giving  the  lessor  the  right  to  re-enter  and  avoid 
the  lease  on  breach  of  covenant  offers  no  impediment 
to  the  enforcement  of  the  covenants  specifically.^ 

§  164.     Where  the  contract  would  be  unreasonable  Where  the 

1  ..  j'jji  1*       ^    1*  t      contract  is 

unless  it  gives  an  option  to  the  person  stipulating  to  reasonable 
pay  the  sum,  this  will  be  a  strong  circumstance  for  ^l^^. 
treating  the  contract  as  alternative.     So  where  a  lady,  °**^^^® 
administratrix  of  her  husband,  covenanted,  under  a 

1  2  Bro.  p.  0.  436.  *  Magraney,  Archbold,  1  Dow,  107. 

•  1  Cox,  26.  •  Barret  v.  Blagravey  5  Ves.  555, 

>  Legh  Y.  Lillie,  6  H.  &  N.  165 ;  as  explained  by  Lord  St.  Leonards 

9  W.  B.  55 ;  30  L.  J.  Ex.  25 ;  and  in  French  v.  Macule,  2  Dr.  &  War. 

see  Ifurti  v.   Hurst,  4  Ex.   571;  278—9. 

Oerrard  t.  (/BHUy,  3  Dr.  &  War.  •  Dyke  v.  Taylor,  3  De  Q.  F.  &  J. 

414.  467. 
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penalty  of  70/.,  to  renew  a  sub-lease  as  often  as  she 
'  obtained  a  renewal  of  the  head-lease,  and  it  appeared 
that  the  fines  on  the  head-lease  were  raised  on  renewal, 
according  to  the  then  value  of  the  property,  so  as  to 
render  her  covenant  unreasonable  except  upon  the 
construction  of  its  giving  her  an  option,  the  House  of 
Lords  treated  the  contract  as  alternative." 

■  Magrane  y.  Archbold,  1  Dor,  107. 


PAET  II. 

PAETIES  TO  THE  ACTION. 


CHAPTER  I. 


OF  THE  GENERAL  RULE. 


§  165.     In  considering  the  subject  of  this  chapter  ^^'.^• 
it  will  be  convenient  to  treat  separately  (I.)  of  the    .  , . 
roles  formeriy  applicable  to   suits  for  specific  per-  of  the 
formance  in  the  Court  of  Chancery,  and  (II.)  of  the  ^  ^^ ' 
rules  now  applicable  to  like  actions  in  the  High  Court. 
It  is  not  yet  possible  entirely  to  neglect  the  old  practice, 
as  it  will  no  doubt  be  appealed  to  from  time  to  time  as 
assisting  the  Court  under  the  new  practice. 

I.  As  to  the  former  practice  of  the  Court  of  Chancery. 

§  166.  The  general  rule  with  regard  to  suits  to  The  gene- 
enforce  contracts  was  that  the  parties  to  the  contract,  stated. 
or  their  representatives,  were  the  necessary  and 
sufficient  parties  to  the  suit — that  all  the  parties  to  the 
contract  should  be  parties  to  the  suit  and  no  one  else.^ 
The  contract  is  what  constitutes  the  rights  and 
regulates  the  liabilities  of  the  parties:  in  a  stranger 
there  is  no  liability :  and  against  him,  therefore,  there 

1  Mole  T.  Smith,  Jac.  490 ;  Tasker  Winchester  y.  Mid-ffanta  Bailway 

V.  Small,  3  My.  &  Or.  63, 69 ;  Wood  Co.,  L.  E.  5  Eq.  17,  21 ;  Lwnley  v. 

V.   WhUe,  4  My.  &  Or.  460,  483;  Tmww,  21  W.  R.  319 ;  S.0.t6.494; 

Humphreys  t.  Hollis,  ^ojfi,  73 ;  Pat'  Halifax  Joint  Stock  Banking  Co,  y. 

arson  T.  Long,  6  Bear.  186 ;  Peacock  Sowerby  Bridge  Town  Hall  Co.,  25 

T.  Penson,  11  Beav.  356;  Bishop  of  Sol.  Jo.  450;  W.  N.  1881,  65, 
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PabtII. 
Ch.  i. 


Stranger 
necessary 
party  to 
convey- 
ance. 


Taiker  y. 
Small. 


Lcng  V. 
Bowring. 


Other 
instance?. 


was  no  more  right  to  enforce  specific  performance  in 
Equity  than  to  recover  damages  at  Ijaw.* 

§  167.  It  made  no  difference,  that  the  stranger  to 
the  contract  might  be  a  necessary  party  to  the  convey- 
ance, as  a  judgment  creditor,  or  a  legal  or  equitable 
mortgagee,  or  a  person  interested  in  the  equity  of 
redemption.*  In  Taiker  v.  Small^  the  bill  was  filed  by 
the  purchaser  of  an  equity  of  redemption  against  the 
vendors,  and  Phillips,  the  first  mortgagee,  was  made  a 
defendant  on  the  ground  that  he  refused  to  convey 
without  having  competent  authority  for  so  doing. 
Lord  Cottenham,  however,  held  that  the  bill  could  not 
be  maintained  against  him. 

§  168.  Where  the  owner  of  land  contracted  to 
grant  a  lease  to  A.  and  then  mortgaged  the  land  to  B. 
with  notice  of  the  contract,  and  B.  did  not  dispute 
A.'s  right  to  the  lease,  it  was  held  that  B.  was  not  a 
proper  party  to  a  suit  by  A.  for  specific  performance.* 

§  169.  And  so  where  a  steward  was  made  a  party 
as  being  receiver  of  the  rents,  and  having  the  title- 
deeds  in  his  possession,  the  bill  was  dismissed  as 
against  him.*  And  in  a  suit  to  enforce  a  contract 
made  by  a  mortgagee  under  a  power  of  sale,  the  mort- 
gagor was  not  a  necessary  party  ;^  unless   the   pur- 


*  Hare  v.  London  <t  North  Western 
Railway,  1  J.  &  H.  252. 

*  Tasker  v.  Small,  uhi  sup.,  over- 
ruling S.  C.  6  Sim.  625,  G36 ;  cf. 
Sober  v.  Kemp,  6  Ha.  155  (a  mixed 
case  of  specific  performance  and 
foreclosure).  See  also  Pctre  v.  Dwn- 
combe,  7  Ha.  24  (a  purchaser's  bill), 
and  Lord  Leigh  v.  Lord  Ashhurton, 
11  Beav.  470  (a  vendor's  bill), 
from  'which  it  appears  that  judg- 
ment creditors,  though  not  neces- 
sary, might  be  proper  parties.  See 
also  Greycoat  Hosp.  v.  Westminster 
Imp.  Comms,,  1  De  G.  &  J.  631 ; 
IlallY.  Later y  3  Y.  &  C.  Ex.  191. 


As  to  whether  there  was  any  differ- 
ence in  that  reepoct  between  suits 
to  rescind  and  suits  to  enforce  con- 
tracts, see  Aberaman  Ironworks  v. 
Wickens,  L.  R.  4  Ch.  101,  111,  and 
Fenwick  v.  Bulman,  L.  R.  9  Eq.  165. 
»  6  Sim.  625;  3  My.  &  Cr.  63. 

•  Long  V.  Bowring,  33  Beav.  685, 
689. 

•  Macnamara  v.  Williams,  6  Ves. 
143 ;  and  see  Muston  v.  Bradshaw, 
15  Sim.  192 ;  10  Jur.  402. 

•  Corder  v.  Morgan,  18  Ves.  344 ; 
Fwd  V.  Heely  (Stuart,  V.C.),  3  Jur. 
N.S.  1116;  Clay  y.  Sharpe,  18  Vee. 
346,  n. 
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chaser  had  notice  that  the  mortgagor  disputed   the   ^q^^' 
validity  of  the  sale.*  

§  170.  In  a  case  before  Shadwell  V.C.,  where  the  s^^e 
vendor  sold  the  same  property  twice  over  and  the  bill  uoidtTnoe 
was  brought  by  the  first  purchaser  against  the  vendor 
and  the  second  purchaser,  it  was  dismissed  (without 
costs)  as  against  the  latter,  though  specific  performance 
was  decreed  as  against  the  original  contractor :  *  this 
was  affirmed  by  Lord  Lyndhurst  after  two  arguments : 
and  Turner  L. J.  laid  down  the  same  doctrine.* 

§  171.     Again,  where  two  houses  held  under  one  ^^' 
lease  were  sold  in  separate  lots  at  the  same  auction,  of  aiffe- 
and  it  was  stipulated  that  each  purchaser  should  be  a  hM  under 
party  to  the  other's  assignment,  it  was  held  that  the  **°^®^®*^- 
purchaser  of  Lot  2  was  not  a  necessary  party  to  a  suit 
to  enforce  the  contract  with  the  purchaser  of  Lot  1  .* 

And  a  bill  by  a  purchaser  for  specific  performance 
could  not  be  sustained  against  parties  to  a  previous 
contract  to  sell  the  same  land  which  the  bill  impeached.* 

§  172.     In   connection  with  the   question  under  Effect  of 
consideration  it  may  be  noticed  that  a  direction  in  that  a. 
an  order  that  A.  should  convey  included  in  effect  mort-  convey. 
gagees  and  all  other  necessary  conveying  parties,  and 
the  omission  of  the  words  commonly  inserted  that  A. 
"  and  all  other  necessary  parties  if  any  "  should  con- 
vey was  immaterial* 

§  173.     Where  the  suit  sought  other  relief  than  where 
that  in  specific  performance,  though  all  arising  from  a  had 
contract,  the  Court  might  require  the  presence  of  other  Ejects. 
parties.     So  where  a  plaintiff  sought  to  restrain  the 
occupation  of  his  purchaser  and  his  purchaser's  lessees 

1  Anon.,  6  Mad.  10.    BeeJenkim  '  Chadwick  y,  Maden,  9  Ha.  188. 

T.  Jones,  2  Giff .  99 ;  Dance  v.  Oold-  *  PcUerson  v.  Longy  5  Beay.  1 86. 

ingham,  L.  B.  8  Ch.  902.     But  see  *  />e  Hoghion  y.  Money ^  L.  E.  1 

Clay  y.  Sharpe,  18  Ves.  346,  n.  Eq.  154,  aflarmed  L.  E.  2  Ch.  164. 

s  Cuite  T.  Thodey,  1  Coll.  212, 223.  >  Minton  y.  Kirwood,  L.  E.  3  Ch. 

See  too  Aium,  y.  Walford,  4  Eubs.  614. 
372. 
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^^,i}'  ^y  asserting  his  right  as  unpaid  vendor,  the  lessees 
were  held  proper  parties.^ 

Tenamtof  §  174.  On  the  other  hand,  the  general  principle 
under  discussion  was  strongly  illustrated  by  the  case 
of  Robertson  v.  The  Great  Western  Railway  Company} 
The  plaintiff  had  agreed  to  sell  to  the  defendants  a 
piece  of  land,  and  to  buy  up  the  right  then  vested  in 
his  tenant:  the  defendants  having  entered  before  pay- 
ment  of  the  purchase-money,  they  were  served  with 
notices  not  to  trespass  on  the  land  both  by  the  plaintiff 
and  his  tenant.  The  plaintiff  then  brought  his  bill 
for  a  specific  performance  and  to  restrain  the  trespass, 
to  which  the  defendants  demurred,  on  the  ground 
that  the  tenant  was  not  a  party.  Shadwell  V.C. 
allowed  the  demurrer;  but  the  demurrer  was  over- 
ruled by  Lord  Cottenham  on  the  grounds  that  the 
object  of  the  suit  was  a  specific  performance,  and  that 
the  company  might  be  restrained  from  entering  with- 
out payment  of  the  purchase-money,  whether  that 
entry  did  or  did  not  affect  the  tenant. 

Perpons         §  175.     In  the  Court  of  Chancery  persons  having 

adverse  advcrsc  OT  inconsistent  rights  in  the  subject-matter  of 
the  suit  could  not  be  joined  as  plaintiffs  ;^  nor  could  a 
person  who  had  no  interest  be  joined  as  plaintiff  with 
one  who  had.*  The  importance  of  the  doctrine  of 
misjoinder  was,  however,  diminished  by  the  49th  sec- 
tion of  the  Chancery  Procedure  Act,  1852.'^  In  some 
cases,  persons  claiming  adversely  might  be  made  de- 
fendants. ® 


*  Bisliop  of  Winchester  v.  Mid-  C.  703 ;  Padwick  v.  PlaUy  11  Beav. 

HanU  Railway  Co.,  L.  E.  5  Eq.  17.  603. 

See  Sedgwick  v.  Watford,  <fcc.  jRai7-  *  S.  C,  and  per  Lord  Lyndhuret 

way  Co,,  36  L.  J.  Ch.  379;  Cosens  in  King  of  Spain  v.  Machado^  4 

V.  Bognar  Railway  Co.,  L.  E.  1  Ch.  Euss.  240.     See  aUo  Pearce  v.  Wai- 

594.  hins,  16  Jur.  832. 

3  1  Bail.  C.  459;  S.  G.  10  Sim.  s  15  &  16  Vict.  c.  86;  and  see 

314.  now  infra,  §  193. 

3  FulUm  V.  M'CaHhy,  1  H.  L.  "See  infra,  §  193. 
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§  176.     To  the  general  rule  above  stated^  it  will   ^q^I^ 
be  found  that  many  exceptions  arose :  some  of  these  ~ — ~ 
will  be  noticed  in  the  subsequent  chapters  of  this  Part,  tionato 
But  there  are  other  exceptions,   or  apparent  excep-  grenerai 
tions,  to  the  strict  rule,  which  may  well  be  stated  ' 
here, 

§  177.  One  case  where  the  parties  to  the  original  Novation. 
contract  were  not  those  to  the  suit  was,  where  there 
had  been  a  novation  or  new  contract  substituted  for 
the  original  one  by  the  intervention  of  a  new  person ; 
in  which  case  the  party  in  whose  place  the  new  person 
was  introduced,  being  no  longer  a  party  to  the  con- 
tract, ceased  to  be  a  proper  party  to  the  suit,  and  it 
had  to  be  carried  on  between  the  parties  to  the  new 
contract.  Thus,  where  A.  agrees  to  sell  to  B.,  and, 
before  completion,  B.  contracts  to  sell  to  C,  and  A. 
accepts  C.  as  the  purchaser,  this  may  amount  to  a  new 
contract ;  and  even  where  it  did  not  strictly  do  so,  B. 
might  be  an  unnecessary  party  to  the  suit.* 

§  178.  One  of  the  most  remarkable  instances  of  Saieson 
novation  occurs  in  sales  on  and  is  the  result  of  the  Exchange. 
custom  of  the  Stock  Exchange.  The  vendor's  broker 
sells  shares  to  a  jobber,  the  jobber  sells  to  another 
broker,  or  to  several  brokers  of  several  purchasers, 
and  at  last  the  name  of  the  ultimate  purchaser  of  the 
shares  is  handed  in  by  his  broker  on  the  *^  name  day  " 
and  comes  finally  to  the  vendor's  broker ;  the  transfer 
is  made  by  the  original  vendor  to  the  ultimate  pur- 
chaser, and  all  intermediate  sales,  although  they  may 
be  numerous,  are  eliminated,  and  by  novation  the  only 
contract  left  standing  is  between  the  first  vendor  and 
the  last  purchaser.^ 


8 


»  Supra,  §  166.  264 ;   3  My.  &  Or.  773.    See  also 

*  Holden  t.  Hayn,   1  Mer.  47 ;  infra,  §  1040  et  seq»  as  to  Noyatiou. 

Hall  y.  LavfT,  3  Y.  &  C.  Ex.  191 ;  >  Odes  y.  Brutowe,  L.  E.  4  Ch. 

Shaw  y.  Fisher,  6  De  G.  M.  &  G.  3 ;  Hawkina  y.  McUtby,  L.  E.  4  Gh. 

696.    And  see   Stanley  y.  Chester  200.     And   see   infra,  Part  YI., 

and  Birkenhead  Bailway  Co,,  9  Sim.  chap.  i. 
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Ch.  L 
Stranger. 


^ch'?'  §  179.  There  are  certain  cases  in  which  A.  con- 
tracts with  B.  for  the  benefit  of  C,  and  C.  can  sue  on 
the  contract.  These  will  be  considered  in  the  next 
chapter. 

^^^         §  180.    Another  exception  arose  from  the  existence 

prior  of  an  interest  in  the  estate  bought  or  the  money  paid 
derived  from  a  contract  anterior  to  the  contract  for 
sale.  In  these  cases  the  person  thus  interested  in  the 
fruit  of  the  contract  appears  to  have  been  a  proper 
party  to  the  suit. 

instanoefl.  §.  IQl.  Therefore  when  A.  had  contracted  to  pur- 
chase an  estate  from  B.,  having  previously  agreed 
with  C.  to  sell  the  estate  to  him,  and  a  contract  to 
that  efEect  was  afterwards  entered  into  between  A. 
and  C,  A.  and  C.  subsequently  brought  a  bill  for 
performance  against  B.,  and  it  was  held  by  Knight- 
Bruce  (then)  V.C.  that  they  were  both  proper  parties.^ 
The  Vice  Chancellor  considered  that  Tasker  v.  SmcUP 
had  little  or  no  application  to  the  cajse  before  him/ 
and  appears  to  have  rested  his  decision  on  the  ground 
that  both  the  plaintiffs  had,  at  the  institution  of  the 
suit,  an  interest  in  the  subject-matter  of  it.'  And 
from  another  case  it  may  be  gathered  that  if  A.  con- 
tracted to  purchase  from  B.,  and  A.  then  contracted 
with  C.  that  B.  should  convey  to  C,  and  B.  had  notice 
thereof,  A.  could  not  enforce  the  contract  against  B. 
without  joining  C.  as  a  party.*  In  like  manner  a 
person  who  by  virtue  of  an  antecedent  contract  with 
the  vendor  claimed  an  interest  in  the  purchase-money 
was  a  proper  party  to  a  suit  for  specific  performance.* 

Remain-  §  182.  In  cascs  of  contracts  under  powers,  the 
question  sometimes  arose,  whether  a  contract  entered 
into  by  the  donee  of  the  power  could  be  enforced  by 
or  against  the  remainderman,  the  cases  in  which  he 

*  NdthorpeY.Holgatey  1  Coll.  203.  *  Anon.  t.  Wal/ord,  4  Eue«.  372. 

*  3  My.  &  Cr.  63,  mpra,  i  167.  '  West  Midland  BaUvmy  Co.  v. 
1  Coll.  at  p.  211.                             NiTxm,  1  H.  &  M.  176. 


OF  THE  GENERAL  RULE.  79 

could  sue  or  be  sued  being,  of  course,  coextensive.    ^Q^f^' 

The  rule  by  which  this  question  was  decided  was  that 

the  contract  was  binding  in  those  cases,  and  those 
cases  only,  in  which  it  might  have  been  enforced 
against  the  donee  of  the  power  himself,  independently 
of  any  conduct  on  his  part.^  The  grounds  on  which 
part-performance  by  a  tenant  for  life  will  not  bind 
the  remainderman,  will  be  considered  when  we  come 
to  treat  of  the  principles  of  that  subject.*  It  has 
already  been  noticed*  that  the  jurisdiction  of  Courts 
of  Equity  has,  by  statute,  been  excluded  in  regard  to 
the  enforcement  of  the  contracts  of  a  tenant  in  tail 
against  those  in  remainder.* 

§  183.     In  one  case  vendors,  plaintiffs  to  a  bill  for  Objection 

•£  _fi  '  •      i.  1.  i»  j.i_  precluded 

specinc  performance  against  a  purchaser  from  them,  by  piead- 
made  a  sub-purchaser  a  defendant :  and  the  sub-pur-  ^^' 
chaser  then  filed  his  bill  against  his  vendor  and  the 
original  vendors  for  specific  performance :  to  this  tlie 
original  vendors  objected  that  they  were  not  proper 
parties:  but  it  was  held  that  they  had  precluded 
themselves  from  the  objection  by  the  course  they  had 
pursued.* 

§  184.     Where  the  circumstances  of  the  case  were  Some 
fitting,  some  might  sue  for  specific  performance  on  s^^on'^ 
behalf  of  all :  ^  thus  the  directors  of  an  unincorporated  ^^f 
joint-stock  company  were  allowed  to  sue  on  a  contract 
to  make  a  lease  to  them  in  trust  for  the  company, 
without  joining   all  the   shareholders.^     But   in  the 
converse  case,  there  was  great  difficulty  in  applying  to 
specific  performance  the  principle  that  some  might  be 
sued  on  behalf  of  all :  from  the  nature  of  such  suits, 
however,  this  application  of  the  principle  was  not  often 

>  Morgan  t.  Milman,  10  Ha.  279;  *  3  &  4  Wm.  IV.,  o.  74,  s.  47. 

S.  C.  3  De  G.  M.  &  G.  24 ;  L(ywe  *  Fenwick  v.  Bulman,  L.  E.  9  Eq. 

T.  Sin/t,  2  Ball  &  B.  529 ;  and  see  165. 

J^ffUck  T.  Affleck,  3  8m.  &  G.  394.  •  Fenn  v.  Craig ,  3  Y.  &  0.  Ex.  216. 

'  See  tn/ra,  §  589.  '  Tayhr  v.  Salmon^  4  My.  &  Cr. 

*  8upra^  Part  I.  chap.  ii.  §  122.  134. 
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^^?-  required  for  the  ends  of  justice.     In  one  case,  a  joint- 

stock  company  established  by  an  Act  of  Parliament, 

which  vested  in  them  all  property  then  belonging  to 
them  and  authorised  them  to  bring  actions  in  the  name 
of  their  treasurer,  purchased  an  estate,  with  notice  of 
a  prior  contract  by  the  owner  to  grant  a  lease  of  part : 
on  a  bill  by  this  proposed  lessee  against  the  directors 
and  treasurer,  but  not  the  other  proprietors,  asking 
for  a  specific  performance  of  the  contract,  Grant  M.R. 
said,  that  though  he  could  bind  the  interests  of  parties 
not  before  the  Court,  he  could  not  compel  them  to  do 
an  act,  and  that  the  execution  of  the  lease  by  a  few  on 
behalf  of  all  would  hardly  be  sufficient,  supposing  it 
proper.  He,  however,  gave  the  plaintiffs  all  the  relief 
he  could,  by  enjoining  the  treasurer  from  disturbing 
their  possession,  though  he  could  not  compel  specific 
performance  of  the  contract.^ 
Avoiding  §  185.  There  are  a  few  cases  in  which  the  strict 
Sty  o§  "  rule  that  none  but  the  parties  to  a  contract  are  proper 
sniis.  parties  to  a  suit  for  its  specific  performance,  appears 
to  have  been  relaxed  in  order  to  avoid  multiplicity  of 
suits. 
Zowther  §  186.  To  this  principle  we  may  probably  refer 
wuniels  cf  the  caso  of  Lowther  v.  Viscountess  of  Andover^  where  a 
Andotier,  fg^jj^^j,  entered  into  a  covenant  with  the  trustees  of  his 
daughter's  marriage  settlement  to  endeavour  to  pur- 
chase certain  remainders  in  estates  of  which  he  was 
tenant  for  life,  and,  when  purchased,  to  convey  them 
to  the  uses  of  the  settlement.  The  covenantor  died, 
having  previously  entered  into  a  contract  for  the  pur- 
chase of  the  remainders :  on  a  bill  filed  by  the  trustees 
of  the  settlement  against  the  vendors,  and  it  would 


>  MtwL  V.  MaUhy,  2  Sw.   277.  v.  DttJee  of  Queenshury,  1  Bro.  C.  C. 

And  see  Adair  v.  New  River  Co,,  101 ;  1  Bro.  P.  0.  396. 
11  Ves.  429;  Ait-Oen.  y.  Mayor  and         *  1  Bro.  0.  C.  396.     As  to  credi- 

Corpora^ton  o/PooZ«,4 My.  &Cr.  17;  tors  of  a  deceased  vendor  suing, 

Pare  v.  Clegg,  29  Beav.  689;  Ctdlen  see  Johnson  v.  Legard,  T.  &  E.  281. 
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seem  also  the  personal  representative  of  the  deceased  ^^'P* 

covenantor,   specific  performance  was  granted.      In 

another  case,  where  the  Duke  of  Chandos  had  granted 
to  A.  a  lease  of  a  lodge,  and  also  the  deputation  of  a 
keepership  in  Enfield  Chase,  and  A.  assigned,  but  for 
part  of  the  term  only,  to  B.,  B.  was  allowed  to  main- 
tain a  bill  against  the  Duke  and  A.  for  the  rectifica- 
tion of  a  mistake  in  the  original  grant  by  the  Duke, 
and  for  a  new  and  sufficient  grant  by  him.^ 

§  187 •     The  same  principle  is  illustrated  by  another  Where 
case,  in  which  a  bUl  was  filed  by  a  purchaser  against  ^id  ^ 
trustees  for  sale,  to  enforce  the  specific  performance  of  ^^h^^ 
a  contract  for  the  sale  of  lot  A. :  it  was  resisted  on  the  J^i^^^fif 
ground  that  by  an  arrangement,  to  which  the  plaintiff 
was  a  party,  part  of  that  lot  as  originally  described  was 
taken  from  it  and  given  to  the  adjoining  lot  B.     The 
bill  w£U3  amended  to  put  in  issue  this  averment,  which 
came  out  in  the  answer,  but  without  adding  as  defendant 
the  purchaser  of  lot  B. ;  and  the  Court  held  that  he 
ought  to  have  been  made  a  defendant,  for  otherwise 
the  vendors  would  be  exposed  to  another  suit  from  the 
purchaser  of  lot  B.* 

5  188.  And  where  there  were  claims  made  by  Adreroe 
persons,  strangers  to  the  contract,  adversely  to  both 
the  parties  to  it,  they  might  imder  some  circumstances 
be  made  defendants  to  a  suit  for  the  performance  of 
it.  Thus,  where  an  assignee  under  an  insolvency  sold 
a  reversionary  interest  in  stock  of  the  insolvent,  and 
the  purchaser  was  served  with  notice  not  to  pay  the 
purchase-money  to  the  assignee  by  a  person  claiming 
under  a  previous  assignment  by  the  insolvent  subse- 
quent to  his  insolvency,  a  bill  was  brought  against 
the  assignee  and  the  adverse  claimant,  and  prayed  an 


*  Jalaheri  v.  Ditke  o/ ChandoSy  1         '  Mason  y.  Franklin  ^  1  Y.  &  0. 
Eden,  372.  C.  C.  239. 

F.  O 
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Voluntary 

settle- 

ment. 


^cT  P'   i^^^^^y  ^^^  *^^  rights  of  the  latter :  he  was,  in  the 

event,  decreed  to  pay  costs.^ 

§  189.  And  so,  in  the  case  of  purchases  from  a 
voluntary  settlor,  where  the  contract  was  enforced  by 
a  purchaser,  it  seems  to  have  been  proper  to  make 
defendants,  not  only  the  vendor,  but  the  trustees  of 
the  settlement  and  the  persons  beneficially  interested 
under  it :  * — the  question  whether  the  purchaser  was 
entitled  to  have  the  contract  performed  depending  on 
whether  the  previous  settlement  was  or  not  void  against 
him,  and  that  being  a  question  which  could  not  be 
tried  in  the  absence  of  those  who  were  interested  under 
the  settlement  alleged  to  be  voluntary,  "I  see  no 
reason,"  said  Turner  L.J.,^  **  why  it  shall  not  be  tried 
in  a  suit  for  specific  performance,  rather  than  be  made 
the  subject  of  a  distinct  and  separate  suit,  the  more  so 
as  it  is  a  question  which  affects  the  validity  no  less  than 
the  performance  of  the  contract." 

§  190.  Where  the  several  purchasers  of  several  lots 
had  been  joined  as  defendants  in  one  suit,  a  demurrer 
for  multifariousness  was  repeatedly  allowed.*  "Sup- 
pose," said  Lord  Kenyon  M.R.,*  *^  an  estate  is  sold  in 
lots  to  different  persons,  a  plaintiff  could  not  include 
^  them  all  in  one  bill  for  a  specific  performance,  for  each 
party's  case  would  be  distinct  and  would  depend  upon 
its  own  peculiar  circumstances :  and  there  must  have 
been  a  distinct  bill  upon  each  contract," 


Multifa- 
riousness. 


»  Collect  V.  Eover,  1  OoU.  227, 
before  Lord  Gottenham,  and  cf .  De» 
labere  v.  Norwood,  3  Sw.  144  (an- 
nuitants); WiUon  V.  Thomeoriy  23 
W.  R.  744. 

'  Holford  y.  Holford,  1  Oh.  Oa. 
217;  BucUe  v.  MitcheU,  18  Ves. 
100 ;  WillaU  v.  Bushy,  5  Beav.  193 ; 
Lister  v.  Turner,  5  Ha.  281 ;  Baking 
V.  Whimper,  26  Beav.  568. 


'  In  Tovonefnd  y.  Toker,  L.  E.  1 
Oh.  457. 

*  Bayner  y.  Julian,  2  Dick.  677  ; 
AU,'(jh7i,  V.  Mayor,  dtc,  of  Poole,  4 
My.  &  Or.  117;  Brookes  y.  Lord 
Whitworth,  1  Mad.  86;  Turw^  v. 
Bohinson,  1  S.  &  S.  313 ;  Inman  v. 
Wearing,  3  De  G.  &  Sm.  729. 

*  In  Bayner  y.  Julian,  2  Dick. 
677. 
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And  a  bill  by  several  purchasers  against  one  vendor   ^^^' 
would  have  been  equally  multifarious.^  

§  191.     But  in  one  case  in  which  there  had  been  Several 
several  sales  of  a  like  kind,  and  several  purchasers  in  one 
joined  as  plaintiffs,  and  the  difficulty  in  completing  the  ^^  ' 
sale  arose  from  the  same  cause  in  each  case,  and  the 
persons  interested  in  the  estate  made  no  objection  for 
multifariousness,  the  Court  decreed  specific  perform- 
ance of  the  different  contracts  in  one  suit.^ 

And  where  the  purchaser  had  entered  into  two  sepa- 
rate but  simultaneous  contracts  (for  the  purchase  of 
freeholds  and  leaseholds)  with  the  same  vendor,  and 
the  investigations  of  the  two  titles  had  gone  on  con- 
currently, Kindersley  V.C.  considered  that  the  vendor 
was  right  in  making  both  contracts  the  subjects  of  one 
suit  for  specific  performance** 


II.  As  regards  the  practice  of  the  High  Court, 

§  192.     No  doubt  the  general  rule  will  still  continue  '^V, 
to  be  that  the  parties  to  the  contract  are  the  necessary  mie. 
and  sufficient  parties  to  the  action :  for  that  is  a  rule  of 
convenience  and  good  sense. 

§  193.     But  the  fact  that  persons  may  be  joined  as  Provisions 
plaintiffs  whose  claims  are  alternative,  or  some  of  whom  Ruiee  of 
are  found  to  have  no  interest  in  the  litigation,  or  that  to  partiea. 
a  defendant  is  not  interested  in  all  the  relief  claimed 
now  furnishes  no  defence :  *  and  the  plaintiff  may  unite 
in  the  same  action,  and  in  the  same  statement  of  claim, 


>  See  Hudson  v.  Maddison,   12  gave  liberty  to  amend  by  adding 

Sim.  416.  other  purchasers   as  oo-plaintiffs. 

'  ffargreaves  v.  Wright,  10  Ha.  Consider  Turner  v.  May,  32  L.  T. 

Appx.  56.    In  this  case  the  bUl  56. 


originaUy  filed  by  two  of  the         '  Boyou  y.  Paul,  28  L.  J.  Gh.  at 
pnrduMers  on  hehalf  of  themselves      p.  556. 

and  the  other  purchasers,  and  the         «  Ord.  XVI.  rr.  1,  4.    Of.  Cox  v. 
Court  (Turner   V.C.)   refused   to     Barlcer,  3  Ch.  D.  359. 
flntwtaiii  the  suit  in  that  form,  but 

g2 
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^Ch"  P'  several  causes  of  action,  subject  to  a  power  in  the  Court 

or  Judge  to  direct  separate  trials  of  the  separate  causes.^ 

Further,  the  Court  or  a  Judge  may  at  any  stage  of  the 
proceedings  order  the  name  of  any  party,  plaintiff  or 
defendant,  who  ought  to  have  been  joined,  or  tvhose 
presence  before  the  Court  may  be  necessary,  in  order 
to  enable  the  Court  eflPectually  and  completely  to  adju- 
dicate upon  and  settle  all  the  questions  involved  in  the 
action,  to  be  added.* 

Counter-  §  194.  The  now  procedure  by  way  of  counter- 
claim affords  in  some  cases  a  mode  in  which,  in  a  proper 
case,  a  person  who  was  not  a  party  to  the  original 
action  may  be  brought  in  to  the  proceedings. 

Thus,  where  second  mortgagees  brought  an  action 
against  first  mortgagee,  who  had  contracted  to  sell  the 
mortgaged  property  under  his  power  of  sale,  claiming 
to  have  the  sale  completed  and  the  sale  moneys  applied 
in  satisfaction  of  the  mortgages,  and  the  defendant 
delivered  a  counter-claim,  to  which  he  made  the  pur- 
chaser a  co-defendant  with  the  original  plaintiffs, 
alleging  that  the  concurrence  of  the  latter  in  the  sale 
was  a  term  of  the  contract,  and  claiming  specific  per- 
formance ;  Hall  V.C.  held  that  tl^e  purchaser  was 
properly  made  a  party  to  the  counter-claim.^ 

Regis-  §  195.     In  actions  for  the  specific  performance  of 

'  contracts  relating  to  land  or  a  charge  registered  under 
the  Land  Transfer  Act,  1875,  the  Court  has  a  special 
statutory  power  of  bringing  into  the  action  any  persons 
who  have  registered  estates  or  rights  in  such  land  or 
charge.* 

»  Ord.  XVni.  r.  1.   See  Flower  «  Dear  v.  Sworder,  4  Ch.  D.  476. 

V.  Buller,  15  Oh.  D.  665.  *  38  &  39  Vict.  o.  87,  s.  93,  infra, 

»  Ord.  XVI.  r.  11.    See  Long  v.  §§  898,  1142. 
CroBsUyy  13  Ch.  D.  388. 


CHAPTER  11. 


OF  A  STRANGER  TO  THE  CONTRACT. 


§  196.     Can  a  stranger  to  the  contract  sue,  or  be  ^^.?^- 
sued,  for  its  performance  ? 


Diyifiion 

It  will  be  convenient  to  consider  the  two  branches  of  the 
of  this  question  separately. 


I.  As  to  a  stranger  suing. 

§  197.     It  is  a  general  principle  both  at  Common  Generally 
Law  and  in  Equity,  that  a  stranger  to  the  contract  cannot^' 
cannot  sue  on  it ;  and  this  is  not  varied  by  the  mere  ^^' 
fact  that  the  stranger  takes  a  benefit  under  it.^ 

§  198.  Thus  in  a  case,  where  protracted  litigation  insimuM. 
had  been  undertaken  by  A.  for  the  recovery  of  an  estate, 
and  in  the  course  of  these  proceedings  A.  became  greatly 
indebted  to  his  solicitor,  and,  by  a  contract  between  A. 
and  his  brother  B.,  A.  agreed  to  relinquish  his  interest 
in  the  estate  to  B.,  in  consideration  of  B.'s  undertaking 
to  pay  the  costs  already  incurred  with  interest,  it  was 
held*  that  the  solicitor,  being  no  party  to  the  contract. 


1  Crow  V.  BogerSy  1  Str.  692 ;  Ex 
parte  Pttle,  6Ve8. 602,  604;  Ex  parte 
Williania,  Buck,  13;  Berkeley  v. 
Hardy,  5  B.  &  C.  356;  Lord  South- 
ampton V.  Brown,  6  B.  &  0.  718 ; 
per  Lord  Langdale  M.R.  in  Col- 
year  T.  Countess  of  Mulgrave,  2 
Ke.  98;  per  Cotton  L.J.  in  Be 
ITAngtbau,  15  Ch.  D.  at  p.  242 ; 
Hill  y.  Oomme,  6  My.  &  Or.  250, 
256;   Chesterfield,  dhc.  Colliery   Co. 


y.  Hawkins,  3  H.  &  0.  677.  The 
dicta  of  Eyre  O.J.  in  FdlmaJeers* 
Co.  V.  Davis,  1  B.  &  P.  102,  and  of 
BuUer  J.  in  his  N.  P.  p.  134,  do 
not  appear  to  be  law.  The  Scotch 
law  differs  from  ours  in  this  par- 
ticular, recognising  the/t^^  quatsitum 
tertio.  Stair,  Inst.  B.  i.  t.  10,  s.  6. 
*  Moss  V.  Bainbrigge,  18  Beav. 
478,  482 ;  S.  C.  on  appeal,  6  De  G, 
M.  &  G.  292. 
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^Ch^?*   and  having  given  no  consideration  for  it,  could  derive 

no  benefit  under  it  capable  of  being  enforced  by  him. 

Apparent       §  199.     There  are,  however,  several  apparent  ex- 
exceptions        .  •        1    i  1  •       •     •  -1 
to  the       ceptions  to  this  principle. 

i  G^         §  200.     Thus  (i.)  there  may  be  cases  in  which, 
quetroBt    where  A.  has  as  a  trustee  for  B.  contracted  with  C,  B. 

of  con-  , 

tractor,  may  be  entitled  to  sue  both  C.  and  A.  for  performance 
of  the  contract.  The  case  of  -Touche  v.  Metropolitan 
Railway  Warehoiising  Co.^  is  a  case  of  this  sort.  So, 
too,  in  Murray  v.  Flavell^  a  widow  who  was  the  cestui 
que  trust  of  a  trust  created  by  partnership  articles  was 
allowed  to  sue  upon  them. 

ii.A^penqjr.  .  g  201.  (ii.)  There  are  cases  of  agency  which 
may  wear  the  aspect  of  exceptions  to  the  rule.  In 
Hook  V.  Kinnear^  the  two  defendants  were  tenants  in 
common  of  certain  lands  and  the  defendant  Kinnear 
having  been  tenant  of  the  defendant  Philips'  moiety, 
and  in  arrear  to  him  for  the  rent,  agreed  with  Philips 
to  execute  to  the  plaintiff  such  lease  of  the  entire  pre- 
mises as  Philips  and  the  plaintiff  should  agree  upon, 
and  that  all  the  rent  should  be  paid  to  Philips  till  the 
arrears  due  to  him  were  satisfied :  the  plaintiff  was  no 
party  to  the  contract:  Philips  entered  into  another 
contract  with  the  plaintiff  for  a  lease  of  the  premises 
to  the  plaintiff  at  30/.  per  annum,  and  executed  a  lease 
of  his  moiety  at  15/.  per  annum:  the  defendant 
declined  to  do  the  same  in  respect  of  his  moiety :  and 
it  was  objected  that  the  plaintiff  as  a  stranger  could 
not  sue :  but  Lord  Hardwicke  overruled  the  objection, 
on  the  ground  that  Philips  might  be  taken  as  the  agent 
of  the  plaintiff  in  the  contract  with  Kinnear,  and 
compared  it  to  the  case  of  stewards  entering  into 
contracts,  and  their  masters  enforcing  them. 
iii.  Exe-         §  202.     (iii.)  There  are  cases  of  persons  claiming 


contracts. 


1  L.  E.  6  Oh.  671.    Of.  Re  Em-      57 ;  ClarlceY.  BirUy,  41  Ch.  D. 422. 
prew  Engineering  Co.,   16  Ch.   D.  «  25  Ch.  D.  89. 

125 ;  Gandy  v.  Gandy,  30  Ch.  D.  »  3  Sw.  417,  n. 
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benefits  under  deeds  who  are  not  parties  to  the  deeds,*  ^ch¥' 

of  persons  suing  for  the  execution  of  the  trusts  of 

marriage  settlements  who  are  not  parties  to  such 
settlements,^  and  of  proceedings  by  children  under 
contracts  antecedent  to  the  marriages  of  which  they 
are  the  issue.  But  these  either  refer  to  executed  and 
not  to  executory  contracts,  or  attract  the  jurisdiction 
of  the  Court  on  grounds  other  than  that  of  the  specific 
performance  of  contracts  resting  in  fieri, 

5  5303.  (iv.)  There  is  a  class  of  cases  where  the  !▼-  Near 
neamess  of  relationship  of  one  party  to  the  contract  ship. 
with  the  party  to  be  benefited  by  it  was  formerly 
supposed  to  give  to  the  latter  the  benefit  of  the  con- 
sideration and  a  right  to  sue  on  the  contract.  The 
PAffsieian^s  case^  was  the  leading  authority  on  this 
point :  there  A.  made  a  promise  to  his  physician,  that, 
if  he  would  effect  a  certain  cure,  he  would  pay  a  sum 
of  money  to  the  physician's  daughter ;  and  it  was  held 
that  she  might  sue.  In  another  case  in  assumpsit  the 
plaintifh  who  were  husband  and  wife,  declared  that 
the  wife's  father,  being  seized  of  lands  which  had  sub- 
sequently descended  to  the  defendant,  was  about  to 
fell  1,000/.  worth  of  timber  to  raise  a  portion  for  his 
said  daughter ;  and  the  defendant  promised  the  father 
that,  if  he  would  forbear  to  fell  the  timber,  he  would 
pay  the  daughter  1,000/.  A  verdict  was  found  for  the 
plaintiffs ;  but  it  was  moved,  in  arrest  of  judgment, 
that  the  father  alone  could  have  brought  the  action, 
but  not  the  husband  and  wife :  but  after  two  argu- 
ments, the  objection  was  overruled  on  the  ground  of 
the  nearness  of  relationship.*  But  these  cases  were  in 
the  year  1861  considered  and  deliberately  disapproved 


"  8  &  9  Vict  c.  106,  8.  6.  *  DuUon  y.  Pool,  1  Ventr.  318, 

*  Gf.  i2^  jyAngibau,  15  Ch.  D.      332 ;  2  Ley.  210,  affirmed  in  Cam. 
228,  2i2,  and  ^upra,  §  116.  Soao.  T.  Baym.    302 ;    per   Lord 

*  Cited  1  Yentr.  6.  Mansfield  C.J.  in  Martyn  y.  Hiiid, 

Cowp.  443. 
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Past  II. 

Ch.  ii. 


V.  Change 
in  con- 
dition of 
life. 


by  the  Court  of  Queen's  Bench,  and  can  no  longer  be 
considered  law.* 

§  204.  (v.)  It  seems  that  an  exception  may  arise 
to  the  general  principle  that  a  stranger  even  though 
taking  a  benefit  under  a  contract  cannot  sue  on  it, 
in  cases  where  the  contract  is  of  such  a  nature  and  has 
been  so  far  acted  upon  as  to  change  the  condition  in 
life  of  the  stranger,  and  to  raise  in  him  reasonable 
expectations  grounded  on  the  contract.  Such  a  case 
might  be  presented  by  a  contract  between  A.,  a  rich 
man,  and  B.,  a  poor  one,  that  A.  should  take  B.'s 
child,  bring  him  up  as  a  gentleman,  and  leave  him 
certain  property,  and  a  part-performance  of  this  on 
A.'s  part.  But  here,  any  right  which  the  child  of  B. 
might  have  to  insist  on  the  contract  is  derived,  not 
from  the  contract  alone,  but  from  the  conduct  of  A.  in 
pursuance  of  it,  and  the  wrong  which  the  child  would 
sustain,  if  the  contract  were  carried  out  in  part  and 
not  in  whole.  For  no  such  Equity  would  exist  where 
the  contract  remained  entirely  in  abeyance." 


GFenerally 
stranger 
cannot  be 
sued. 

Excep- 
tion if  he 
getspoe- 
aession  of 
subject- 
matter 
with 
notice. 


II.  As  to  a  stranger  being  sued. 

§  206.  Generally  a  stranger  to  the  contract  is 
not  a  proper  defendant  to  an  action  for  enforcing  it.® 
But  this  general  rule  is  subject  to  exceptions. 

§  206.  If  a  stranger  to  the  contract  gets  posses- 
sion of  the  subject-matter  of  the  contract  with  notice 
of  it,  he  is  or  may  be  liable  to  be  made  a  party  to  an 
action  for  specific  performance  of  the  contract  upon 
the  equitable  ground  of  his  conscience  being  aflPected 
by  the  notice. 


*  Tweedle  v.  Atkinsony  1  Best  & 
Sm.  393. 

*  Hill  V.  Oommey  1  Bear.  540;  5 
My.  &  0.  250;  Lyons  y.  Blenkin, 
Jac.  245. 

3  See  supray  §  166,  ajid  per  Stuart 
V.O,  in  BUhop  of  Winchester  v.  Mid^ 


Hants  Railway  Co,^  L.  B.  5  Eq.  at 
p.  21,  and  West  Midland  Bailtvay 
Co,  V.  Nixon,  1  H.  &  M.  176.  The 
case  may  be  different  where  the 
action  is  for  rescission.  See  Abera- 
man  Ironworks  y.  Widcens,  L.  B.  4 
Ch.  atp.  111. 
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§  207.     Thus  where  S.  contracted  with  P.  for  the  ^ji^JJ^' 

sale  to  him  of  an  estate  and  afterwards  conveyed  it  to 

C,  who,  at  the  time  of  the  conveyance,  had  notice  of 
P.'s  contract ;  on  a  bill  filed  by  P.  against  S.  and  C.  for 
the  enforcement  of  the  contract  between  S.  and  P., 
Wigram  V.C.  decreed  specific  performance  of  that 
contract,  ordered  all  necessary  parties  to  convey  the 
estate  to  P.,  and  gave  the  plaintiff  costs  against  both 
S.  and  C.^ 

§  208.  Again,  a  stranger  to  the  contract  may  so  stranger 
mix  liimself  up  with  it  by  setting  up  a  claim  to  some  ben^T^ 
benefit  resulting  from  it,  as  to  render  himself  liable  to  ^m^thf 
be  made  a  party  to  proceedings  for  the  enforcement  of  °o^*^<^*- 
the  contract;  as,  for  instance,  by  claiming  to  be 
interested  in  the  purchase-money  under  an  arrange- 
ment antecedent  to  the  contract.* 

§  209.     In  some  cases  where  a  portion  of  the  relief  Where 
claimed  might  affect  the  person  in  actual  possession  of  the  reUef 
the  property,  that  person  may  properly  be  made  a  ^^^ 
party  to  an  action  for  the  specific  performance  of  the  ^^^^^^ 
contract ;  as  for  instance,  where  the  purchasers,  a  rail- 
way company,  being  in  possession  of  the  land  con- 
tracted to  be  purchased  leased  it  to  another  railway 
company,  who  opened  and  worked  a  railway  over  it, 
and  the  unpaid  vendors  filed  their  bill  against  both 
companies  for  performance  of  the  contract,  declaration 
of  the  vendors'  lien,  and  the  appointment  of  a  re- 
ceiver.'    "Ordinarily,"  said  Stuart  V.C.,*  "a  person 
not  being  a  party  to  the  contract  ought  not  to  be 


»  Potter  y.  SanderSy  6  Ha.  1 ;  cf . 
Daniels  v.  Davison,  17  Ves.  433; 
Holmes  v.  Powell,  8  De  G.  M.  &  G. 
572;  and  difltinguish  Leuty  y. 
HiUas,  2  De  G.  &  J.  110 ;  Fenwick 
y.  Bulman,  L.  E.  9  Eq.  165. 

*  West  Midland  BaUway  Co,  y. 
Nixtm,  1  H.  &  M.  176.  Consider 
Muston  y.  BradsJiaw,  15  Sim.  192, 
wliere  the   inteiest   claimed   was 


created  subsequently  to  the  con- 
tract, and  cf.  Aheraman  Ironworks 
y.  Wickens,  L.  E.  4  Oh.  101 ;  Wilson 
y.  Thomson,  23  W.  E.  744. 

'  Bishop  of  Winchester  y.  Mid- 
Hants  Bailway  Co,,  L.  E.  5  Eq.  17. 
Of.  Churchill  y.  Salisbury  cfc  Dorset 
Bailway  Co.,  23  W.  E.  534,  894. 

*  L.  B.  5  Eq.  at  p.  21, 
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^^  ?•   brought  before  the  Court.     But  it  is  otherwise  where 
possession  is  sought  by  the  bill,  and  the  person  in  pos- 
session will  be  affected  by  the  decree.     Therefore  the 
South- Western  Company  [the  lessees]  have  been  pro- 
perly brought  here." 
Exoep.  §  210.     Lastly,  there  are  provisions  in  the  Land 
under        Transfer  Act,  1875,^  by  virtue  of  which  strangers  to 
pro"  '^   the  contract  may,  in  certain  cases,  be  brought  into  the 
position  of  defendants  to  an  action  for  enforcing  its 
specific  performance. 

>  See  §§  195,  898,  1142. 
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§  211.     The  general  rule,  that  parties  to  the  con-   p^»t  ii. 

Ch.  111. 


tract  must  alone  be  parties  to  the  action,  is  further  ^    ^   ^ 

,       ■'■  ,  ,  Death  of 

modified  by  certain  circumstances,  one  of  which,  a  party. 
namely,  the  death  of  a  party  to  the  contract,  will  now 
be  considered.  By  this  circumstance,  with  the  excep- 
tion to  be  mentioned  hereafter,^  the  obligation  to 
perform,  and  the  right  to  call  for  the  performance  of, 
the  contract  devolve  on  the  representatives  of  the  party 
dying. 

5  212.     If  the  vendor  of  real   estate  die  before  i>eathof 

"  ,  ,  yendor. 

completion,  the  contract  may  be  enforced  either  by  the 
purchaser^  or  by  the  personal  representative  of  the 
vendor;'  but  in  both  cases  the  heir*  or  devisee*  must 
be  a  party,  as  having  an  interest  in  disputing  the 
contract:  and  it  makes  no  difference  that  the  legal 
estate  is  outstanding  in  a  trustee.^  As  a  purchaser  has 
no  right  to  insist  on  having  the  will  proved  against  the 
heir,  he  is  not  a  necessary  party  where  there  are 
devisees  of  the  estate  in  question.^ 


1  See  infra,  §  221. 

<  HinUm  v.  Eirdony  2  Ves.  Sen. 
631 ;  Barker  v.  HiU,  2  Rep.  in  Ch. 
218. 

•  Baden  v.  Counie^i  of  Pernhrohe, 

2  Vem.  212. 

*  BoberU  y.  MarchatU,  1  Ha.  547 ; 
S.C.  1  Ph.  370;  Lacon  v.  MertiiUy 

3  Atk.  1 ;  Hoddel  y.  Ptbghy  33  Beay. 
489  (costs);  of.  Longinotto  y.  MorsSy 
26  L.  T.  828  (lease). 

«  QaWm  y.  Emuss,  1  CoU.  243 ; 
HaU  T.  BuehiU,  36  Beay.  343 ;  Pur- 
ser  y.  Darby,  4  K.  &  J.  41  (costs). 


See  too  London  and  South  Western 
Bailway  Co,  y.  Bridger,  12  W.  E. 
948.  As  to  the  ceatuis  que  trust  of 
real  estate  deyised  in  trust,  soe 
Ord.  XVI.  r.  8. 

•  Boberts  y.  Marchanty  1  Ha.  547 ; 
1  Ph.  370.  Distinguish  Fowler  y. 
Lightbumey  11  Ir.  Ch.  R.  495,  500. 

'  Harris  y.  IngledeWy  3  P.  Wms. 
91 ;  Cotton  y.  Wilsony  id.  190;  Wake- 
man  y.  Countesi  of  Butland,  3  Ves. 
233 ;  Morrison  y.  Arnold y  19  Ves. 
670 ;  Beales  y.  Lord  Bokebyy  2  Mad. 
227. 
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^Ch'm'  §  213.  Formerly,  where  the  heir  was  an  infant,  a 
,^^  difficulty  arose  ;^  but  this  has  been  overcome  by  the 
Act,  I860.  7th  section  of  the  Trustee  Act,  1850,  by  virtue  of 
which  where  an  infant  is  seized  or  possessed  of  any 
lands  upon  any  trust,  it  is  lawful  for  the  Court  to 
make  an  order,  vesting  such  lands  in  such  person  or 
persons  in  such  manner  and  for  such  estate  as  the 
Court  shall  direct :  *  and  under  the  30th  section  of  the 
same  Act,  the  Court  is  enabled,  where  it  decrees 
specific  performance  of  a  contract  concerning  any 
lands,  to  declare  that  any  of  the  parties  to  the  action 
are  trustees  of  the  lands  or  any  part  of  them.^  It  has 
been  held  under  these  sections  that  where  the  contract 
is  merely  executory,  the  Court  cannot,  on  petition 
only,  declare  the  heir  of  the  vendor  a  trustee  for  the 
purchaser,*  but  that  it  can  do  so  where,  during  the 
vendor's  life,  the  contract  has  been  executed  by  pay- 
ment of  the  purchase-money  and  the  execution  of  a 
formal  covenant  to  surrender.* 
Widow.  §  214.  Where  the  vendor  leaves  a  widow,  who, 
but  for  the  contract,  would  be  entitled  to  freebench, 
the  contract  may  be  enforced  against  her,  and  she 
must  be  a  party ;  ®  and  the  same  practice  must  be  pur- 
sued in  cases  of  dower  of  widows  married  since  the 
1st  of  January,  1834/ 
^  w^'  §  215.  Where  a  binding  contract  has  been  made 
bycredi-  by  a  vcndor  who  subsequently  dies,  it  would  seem 
that,  if  the  executors  decline  to  enforce  the  perform- 
ance, or  to  compel  the  purchaser  to  do  so,  an  action 
may  be  brought  for  the  purpose  of  executing  the  con- 

*  Bidlock  y.  Bullock,  1  J.  &  W.  54  Law  T.  809,  disapproving  of  Be 
603.  Lowry,  15  L.  E.  Eq.  78. 

»  lie  Howard,  6  De  G.  &  Sm.  435.  *  Be  Cuming,  L.  R.  5  Ch.  72. 

*  As  to  the  costs  of  the  infant  •  Ilinton  v.  Hinton,  2  Ves.  Sen, 
heir,  see  Barker  v.  Venahlee,  13  W.  631,  638 ;  Brovm  v.  Baindle,  3  Ves. 
B.  803.  256. 

*  Be    Carpenter,    Kay,   41S;   Be  '  3  &  4  Wm.  IV.  c.  105. 
CoUing,  32  Ch.  D.  333,  more  fully 
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tract  by  the  creditors  of  the  deceased  vendor  against  -^^i?' 

the  executors  and  heir  of  the  vendor  and  the  pur- 

chaser.* 

§  216.     In  a  case^  where  executors  of  a  vendor  of  Executors 
leaseholds  to  a  railway  company  filed  their  bill  for  iSore 
specific  performance,  alleging  (truly)  that  they  had  not  ^^^^' 
proved  the  will,  but  before  the  hearing  of  an  interlo- 
cutory motion  to  restrain  the  company  from  continuing 
in  possession,  the  probate  had  been  obtained,  it  was 
held  that  the  defendants  could  not  resist  the  motion 
on  the  ground  of  the  bill's  being  demurrable. 

§  217.  If  the  purchaser  of  realty  die  before  com-  Death  of 
pletion,  the  contract  may  be  enforced  either  by  or  ^^^  *^'* 
against  the  vendor  or  the  heir  or  devisee  of  the  pur- 
chaser :  the  personal  representative  being  a  party  as 
having  an  interest  in  disputing  the  contract,  and  as 
being  the  hand  to  pay  tlie  purchase-money ;  ^  and  the 
heir  or  devisee  of  the  purchaser  being  a  party  as  being 
the  person  entitled  to  have  the  estate  conveyed  to  him, 
and  to  insist  on  a  proper  inquiry  into  the  title.* 

§  218.  The  heir  or  devisee  has  no  right  to  insist  Heir  or 
on  the  completion  of  a  purchase,  except  where  the  ^^^^*^' 
contract  is  such  as  might  have  been  enforced  against 
his  ancestor  or  testator ;  for  otherwise  he  would  be  able 
to  take  the  purchase-money  from  the  personal  estate,  in 
order  to  purchase  for  himself  that  which  his  ancestor 
was  not  bound  to  purchase,  and  perhaps  never  would 
have  purchased.^ 


*  See  Johnson  v.  Legard,  T.  &  E. 
281 ;  1  Mad.  Ch.  369. 

*  NewicnY,  Metropolitan  Railway 
Co.,  1  Dr.  &  Sm.  583. 

*  BuckmaiUr  v.  Sarropy  7  Ves. 
341 ;  S.C.  13  Ves.  456,  where  the 
residaary  legatees  were  made 
parties;  and  see  Holt  y.  ffoU,  2 
Yem.  322 ;  Brafield  v.  Scriveny  22 
W.  B.  202  (decree  against  executor 


with  costs). 

*  Townaend  v.  Chapemoione,  9 
Pri.  130. 

•  Broome  v.  Monck,  10  Ves.  597 ; 
Buckmaeter  v.  Harrop,  13  Ves.  471, 
472 ;  Savage  v.  Carroll,  1  BaU  &  B. 
265,  281 ;  Oamett  v.  Acton,  28  Beav. 
333 ;  Collier  v.  Jenkins,  You.  295. 
Consider  Ingle  v.  Richards  (No.  1), 
28  Beay.  361,  364. 
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■^^ii?'  §  219.  In  a  case  where,  after  a  suit  had  been 
^^~^ —  instituted  by  a  vendor  against  a  purchaser,  and  a 
ordered     reference  of  title  and  report  in  favour  of  it  had  been 

to  revive.  , 

made,  the  purchaser  died,  the  Court,  on  the  applica- 
tion of  his  real  and  personal  representatives,  ordered 
the  plaintiff  to  revive,  or,  in  default  thereof,  that  his 
bill  should  stand  dismissed.^ 
"^ro  M^        §  220.     Where  a  person  who  has  agreed  to  take  a 
lessee.       lease  dies,  the  executors  admitting  assets  may  be  com- 
pelled to  take  a  lease,  the  covenants  being  so  qualified 
as  that  the  executors  shall  be  no  further  liable  thereon 
than  they  would  have  been  on  the  covenants  which 
ought  to  have  been  entered  into  by  their  testator.^ 
iMflcharge       §  221.     The  maxim   actio  personalis  moritur  cum 
contract    pcTsond  has  no  reference  to  legal  proceedings  arisrog 
wlere    '   from  contract.     But  an  exception  to  the  devolution  of 
^Sities     ^^^  liability  to  perform  contracts  by  the  death  of  one 
^-      of  the  parties,  arises  in  all  cases  in  which  the  personal 
skill   or  taste   of  one   of  the  contracting  parties  is 
required  ;  for  in  such  cases  the  death  of  that  party  dis- 
charges the  contract,  and  exempts  his  personal  repre- 
sentatives from  liability  for  the  breach   of  contract 
occasioned  by  non-performance  after  his  decease,® — an 
exception  obviously  grounded  on  the  same  principle  as 
the  non-assignability  of  such  contracts,  hereafter  con- 
sidered.*   On  this  principle  it  has  been  decided  that, 
if  an   author  contract  to  complete  a  work,  and  die 
before  doing  so,  his  executors  will  be  discharged  from 
the  contract;*^  or,  if  a  master  contract  to  teach  an 

>  Norton  y.  White,  2  De  G.  M.  &  but  not  by  the  lessee,  before  the 

Q.  678.  latter's  death. 

'  Phillipa  V.  Evemrd,  5  Sim.  102 ;  •  Per  Lord  Wensleydale  in  Siboni 

Stephens  y.  ffotham,  1  £.  ft  J.  571.  y.  Kirhman,  1  M.  ft  W.  423. 

See  also  Page  y.  Broom,  3  Beay.  36.  «  See  infra,  §  225. 

Distinguish  Blosee  y .  Prendergast  (13  '  Marshall  y .  Broadkwr$t,  1  Tyrw. 

Lr.  Oh.  B.  373),  where  the  lease  349 ;  S.C.  1  Crompt.  ft  Jer.  405. 
had  been  executed  by  the  lessor, 
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apprentice^  and  die  before  the  expiration  of  the  term,   ^q^^?* 

his  representatives  will  be  equally  excused.*     And  in 

one  case  a  contract  to  build  a  lighthouse  was,  from  the 
skill  and  science  involved  in  its  performance,  held  to 
be  a  personal  contract.*  This  principle  would,  of 
course,  apply  as  much  in  actions  for  specific  perform- 
ance as  in  actions  for  damages. 

BoxUt  v.  Burfidd,  2  Str.  1266.  «  Per  Patteson  J.  in  Wentworth 

V.  Cock,  10  A.  &  E.  45. 


CHAPTER  IV. 


Pam  II. 
Ch.  iv. 

Assign- 
ment of 
the  con- 
tract. 


OF  AN  ASSIGNMENT  OF  THE  CONTRACT  OR  OF  THE 

PROPERTY. 

I.  Assignment  of  the  contract. 

§  222.  As  a  general  rule,  the  benefit  of  a  contract 
may  be  assigned  in  Equity,  and  the  assign  can  enforce 
specific  performance  of  it,  making  his  assignor  a 
party.^  Thus,  for  example,  where  there  was  a  contract 
for  a  lease,  which  contained  nothing  to  show  that  it 
was  made  with  the  assignor  (who  had  become  insolvent) 
from  any  personal  motive,  and  the  assign  was  solvent, 
the  contract  was  enforced  in  favour  of  the  assign.* 
Similarly,  where  there  is  nothing  personal  in  the 
contract  or  the  motives  to  it,  a  person  who  has  appeared 
as  agent  may  afterwards  disclose  himself  as  a  principal, 
and  enforce  the  contract  in  his  own  name.^  And 
where  A.  contracted  for  an  estate  from  B.,  A.  having 
previously  agreed  with  C.  to  sell  the  estate  to  him,  and 
B.  resisted  performance  on  this  amongst  other  grounds ; 
the  price  being  adequate,  and  B.  not  suggesting  that 


^  Of  course  if  a  new  contract  has 
been  come  to  between  the  assignee 
and  the  person  who  originaUy  con- 
tracted with  the  assignor,  the  as- 
signor is  not  a  necessary  party  to 
an  action  brought  on  the  new  con- 
tract. 

'  Croshte  v.  Tooke,  1  My.  &  K. 
431;  Morgan  y.  Rhodes^  id.  435. 
But  see  Dowell  v.  Dew^  1  Y.  &  C. 
C.   0.    345,    where    Knight-Bruce 


Y.C.  refused  to  grant  specific  per- 
formance of  a  contract  for  a  lease 
to  an  assignee,  except  upon  the 
terms  of  the  assignor's  entering  into 
the  covenants  of  the  lease.  This 
decision  was  affirmed  by  Lord 
Lyndhurst,  12  L.  J.  Oh.  158.  See 
tn/ra,  §  227. 

^  Fdlowea  v.  Lord  Gwydyr,  1  R, 
&  My.  83. 
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he  had  ever  refused,  or  was  unwilling,  or  would  have   ^'^jj^* 

objected  to  treat  with  C,  or  might  have   obtained 

better  terms  from  him,  had  he  known  the  real  circum- 
stances of  the  case,  specific  performance  was  granted 
at  the  suit  of  A.  and  C.  ^ 

§  223.  An  assign  of  a  contract  by  way  of  mort-  ^^' 
gage  may  enforce  his  security  by  means  of  specific  way  of 
performance.  Thus,  in  a  case  decided  by  Lord 
Hatherley  (then  Wood  V.C),  where  A.  had  agreed  to 
sell  certain  property  to  B.,  and  then  had  mortgaged. 
his  interest  under  this  contract  to  C,  and  C.  had 
assigned  his  mortgage  to  D.,  it  was  held  that  D.  (sub- 
mortgagee) might  maintain  a  bill  against  the  purchaser 
B.  for  the  performance  of  the  original  contract  between 
him  and  A.^ 

§  224.  The  assignability  of  contracts  in  Equity  Exoep- 
18  however  subject  to  some  exceptions  and  limitations, 
which  for  the  most  part  fall  under  one  or  other  of  the 
following  classes,  viz. :  (i.)  where  the  contract  is  per- 
sonal; (ii.)  where  the  contract  contains  a  provision 
against  assignment ;  and  (iii.)  where  the  assignment  is 
illegal  or  contrary  to  public  policy. 

§  226.  (i.)  It  is  an  obvious  principle,  that  where  J;  ^^ 
the  learning,  skill,  solvency,  or  any  personal  quality  tract  is 
of  one  of  the  parties  to  the  contract  is  a  material 
ingredient  in  it,  then  the  contract  can  be  performed 
by  him  alone.  It  may  be  a  matter  of  indifference  to 
A.  whether  B.  or  C.  be  the  purchaser  of  the  stock  or 
paid-up  shares  he  is  selling ;  but  it  is  a  matter  of  great 
moment  whether  a  distinguished  artist,  or  his  nominee, 
paint  a  picture  for  which  A.  may  have  agreed  to  pay 
a  certain  sum.  Accordingly,  in  the  case  of  contracts 
of  the  latter  kind,  it  is  not  competent  to  a  person,  who 
has  appeared  as  agent  for  a  principal  on  whose  per- 

*  Nelthorpey.  ffolgate^  1  CoU.  203.  however,  specific  perfonnance  was, 

'  Browne   v.   London   Necropolis  on  another  ground,  refused. 
Co.y  6  W.  R.   188.     In  this  case, 

F.  II 
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^Q^^^'   sonal  qualities  reliance  has  been  placed,  to  show  him- 

seK  to  be  the  principal  and  to  sue  in  his  own  name :  ^ 

in  respect  of  such  contracts  bankruptcy  confers  no 
claim  on  the  trustee ;  ^  and  the  benefit  of  such  contracts 
is  incapable  of  being  assigned.' 
instanoee.       §  226.     Thus,  where  a  contract  established  a  per- 
sonal relation  between  an  author  and  his  publisher,  it 
was  held  that  it  was  incapable  of  assignment.^    So 
where  a   coachbuildor  contracted  with  A.  to   supply 
him  with  a  chariot  for  five  years,  and  within  that 
period  the  coachbuilder  assigned  the  contract  to  a  third 
person,  it  was  held  that  A.  had  a  right  to  have  the 
benefit  of  the  judgment  and  taste  of  the  coachbuilder 
to  the  end  of  the  term,  and  consequently  that  an  action 
brought  by  the  coachbmlder  and  his  assign  against  A. 
could  not  be  maintained.*    So  also  where  a  lessee  in 
insolvent  circumstances  suffered    another  person  to 
become  the  apparent  owner  of  the  farm,  but  with  a 
secret  trust  for  himself,  and  the  landlord,  supposing 
the  trustee  to  be  the  rightful  owner,  and  trusting  to 
his  solvency,  entered  into  a  contract  with  him  to  grant 
him  a  new  lease, — ^in  a  suit  by  the  original  lessee 
against  the  landlord,  specific  performance  of  this  con- 
tract was  refused,  the  Court  considering  that  the  land- 
lord had  entered  into  it  expecting  to  have  the  covenants 
of  a  man  of  substance,  which  he  could  not  do,  as  there 
would  be  no  equity  to  compel  the  trustee  to  enter  into 
the  covenants.^    And  so  again,  if  a  landlord  trusts  to 
the  skill  of  a  person  who  is  in  fact  a  secret  trustee,  he 


*  Per  Alderson  B.  in  Rayner  v. 
OroU^  15  M.  &  W.  365.  See  mpra^ 
§221. 

2  Per  Lord  Abinger  C.B.  in  Oih- 
son  V.  Carruthers,  8  M.  &  W.  343. 
Of.  Drake  Y,  Mayor  of  Exeter,  1  Eq. 
Gas.  Abr.  53  (and  the  notes  to 
Hoyenden's  edition  of  Freeman, 
vol.  ii.  p.  153);  also  Vandenanker 
V.  Desbrough,  2  Vern.  96 ;  Moysee  v. 


LiUJe,  id.  194. 

3  Distinguish  JcUdbert  t.  Duke  of 
Chandos,  1  Eden,  372  (keepeiship 
of  walks). 

*  Stevens  v.  Benning,  1  K.  &  J. 
168 ;  affirmed  28  L.  J.  Oh.  158. 

B  Eohson  y.  Drummond,  2  B.  & 
Ad.  303. 

•  O'Herlihy  y.  Hedges,  1  Sch.  & 
Lef.  123. 
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vill  not  be  obliged  to  execute  the  contract  for  the  ^q^^^' 
cestui  que  trust} 


§  22  7  •  How  far,  in  the  case  of  an  ordinary  contract  Contracte 
for  a  lease,  the  intended  lessor  relies  on  the  solvency  of 
the  intended  lessee  as  a  personal  qualification,  is  a 
point  on  which  somewhat  different  views  have  been 
taken.*  But  it  appears  to  be  now  clear  from  the 
judgments  of  Lord  Lyndhurst  and  Lord  Chelmsford 
that  such  contracts  are  assignable  and  may  be  enforced 
by  the  assign." 

§  228.     Again  it  is  presumed  to  be  clear  that  if  Where 
A.  owed  B.  1000?.  and  B.  then  agreed  to  buy  from  A.  set-off. 
an  estate  for  2000?.,  no  assign  of  A.  could  sue  B.  for 
performance  except  upon  the  terms  of  giving  B.  the 
benefit  of  the  set-ofE  of  1000?.* 

§  229.     Again  where,  though  the  relation  estab-  Where 
lished  by  the  contract  may  have  in  it  nothing  personal,  previous 
some  previous  personal  relation  of  favour,  or  otherwise,  relation. 
between  the  contracting  parties  has  been  a  material 
motive  to  the  contract,  it  can  be  enforced  by  that 
person  only,  and  not  by  a  concealed  cestui  que  trust  or 
principal  or  assign.     This  is  illustrated  by  the  case  of 
Phillips  V.  Duke  of  Buckingham :^  a  negotiation  had 
been  entered  into  between  the  plaintiff  and  the  Duke 
for  the  purchase  of  an  estate  by  the  plaintiff,  which 
had  gone  off :  the  plaintiff  then  got  the  secretary  of 
Lord  Chancellor  Nottingham  to  enter  into  a  negotia- 
tion on  his  behalf,  but  pretending  it  to  be  for  the 
Lord  Chancellor,  or  his  son  the  Solicitor-General :  the 
Duke  had  several  cases  depending  in  Chancery,  and, 

'  S.  C. ;  per  Grant  M.B.  in  Fea-  the  personal  nature  of  acts  to  be 

ihenUmhaugh  y.  Fenwick^  17  Yes.  done,  a  right  of  pre-emption  was 

313.  held  to  be  limited  to  the  life  of  the 

'  Cro$bie  t.    TooJee,    Morgan  y.  person  who  had  to  do  them. 

Bhodes,  DawellT,  Dew,  supra,  §  222.  »  12  L.  J.  Ch.  164 ;  L.  R.  2  Ch.  71. 

BudUand  y.  PapiUon,  L.  B.  1  Eq.  ^  Boultm  y.  Janes,  2  H.  &  N.  564. 

477 ;  2  Ch.  67.    See  also  Stocker  y.  »  1  Vem.  227.    See  also  Harding 

Dean^  16  Beay.  161,  where,  from  v.  Cox,  1  Vem.  227,  n. 
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^^.^-  wishing  to  oblige  the  Lord  Chancellor,  entered  into 
articles;  but  on  discovering  who  was  the  real  pur- 
chaser, refused  to  complete :  according  to  the  report  in 
Vernon,  the  plaintiffs  bill  was  dismissed,  and  the  case 
is  considered  an  authority  for  the  principle  established 
by  such  dismissal ;  for,  though  it  appears  that  specific 
performance  was  ultimately  granted,  it  seems  to  have 
been  only  on  payment  by  the  plaintiff  of  the  full 
value  of  the  estate,  being  a  sum  greater  than  that 
originally  agreed  on.^  Lord  Thurlow  showed  an 
inclination  to  disregard  these  personal  motives,  con- 
sidering it  to  be  immaterial  in  a  contract  for  an 
annuity,  that  the  defendant  was  in  fact  a  trustee  for 
the  son  of  the  plaintiff,  with  whom  he  had  refused  to 
deal.*  But  Lord  Eldon  expressed  dissatisfaction  with 
that  decision ;  ^  and  the  law  seems  now  to  be  that  where 
one  person  is  deceived  as  to  the  real  party  with  whom 
he  is  contracting,  and  that  deception  either  induces 
the  contract  or  renders  its  terms  more  beneficial  to  the 
deceiving  party  or  more  onerous  to  the  deceived,  or 
where  it  occasions  any  other  loss  or  inconvenience  to 
the  deceived  party,  there  the  contract  cannot  be 
enforced  against  him  :  but  that  where  none  of  these 
circumstances  can  be  shown  to  follow  from  the  decep- 
tion, the  contract  may  be  enforced.* 
Pothier  §  230.     "  Docs  crroT  in  regard  to  the  person  with 

?n  re"^^  whom  I  contract,"  asks  Pothier,**  ^^  destroy  the  consent 
s^ncon^^"  and  annul  the  contract?  I  think  that  this  questiou 
traoted  ought  to  be  decided  by  a  distinction.  Whenever  the 
consideration  of  the  person  with  whom  I  am  willing  to 

^  See  Kaithby's  note  (quoting  the  kviSy  1  Ves.  Jun.  402. 
Eeg.  lib.)  at  p.  229  of  vol.  i.  of  his  ^  Bonnet  y.  Sadler,  14  Ves.  528. 

edition  of  Vernon,    And  see  the         *  FeUowes  v.  Gwydyr,  1  Sim.  63. 

case  in  Vernon,  1  St.  Leon.  Vend.  1  E.  &  My.  83. 
p.  349,  n.,  10th  ed.     See  also  Scott         '  Traits  des  Obligations,   §   19. 

V.  Langataffej  died  Lofft,  797.  See  Smith  v.   WTieatcro/t,  L.  R.  9 

*  Lord  Irnham  v.  Child,  1  Bro.  Ch.  D.  223. 
C.  C.  92.     See  also  Jordan  y.  Saiv^ 


"with. 
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contract  enters  as  an  element  into  the  contract  which  ^j^^  P- 

Ch.  IV. 


I  am  willing  to  make,  error  with  regard  to  the  person 
destroys  my  consent,  and  consequently  annuls  the 
contract  ....  On  the  contrary,  where  the  considera- 
tion of  the  person  with  whom  I  thought  I  was  con- 
tracting does  not  enter  at  all  into  the  contract,  and  I 
should  have  been  equally  willing  to  make  the  contract 
with  any  person  whomsoever  as  with  him  with  whom 
I  thought  I  was  contracting,  the  contract  ought  to 
stand." 

§  281.     The  same  principle  of  course  applies  to  Th?P™- 

•  ciT  p  1  cipleulus- 

assignments.  So  where  a  contract  for  a  lease  was  trated. 
entered  into  by  a  lady  with  her  son-in-law  for  his  per- 
sonal accommodation  in  the  mansion  house  and  demesne 
lands,  in  the  nature  of  a  family  transaction,  the  Court 
refused  specific  performance  at  the  suit  of  his  assignees 
in  bankruptcy.^ 

§  232.     (ii.)  Where  the   contract  stipulates  that  u.  where 
the  instrument  to  be  executed  in  performance  of  it  proviso 
shall  contain  a  proviso  against  assignment,  this  operates  afri^- 
to  prevent  not  only  an  assignment  of  the  interest  when  ™®"*' 
perfected,  but  also  of  the  contract  to  grant  it.^    But 
the  benefit  of  the  proviso  may  of  course  be  waived  for 
the  purposes  of  specific  performance;  as  where  the 
assign  of  the  intended  lessee  was  recognised  by  the 
intended  lessor  as  tenant.^ 

§  288.     (iii.)  The  statute  32  Henry  VIII.,  c.  9,  iii.iue. 
which  is  intituled  the  Bill  of  bracery  and  buying  of  assign. 
titles,  prohibits  any  person  from  selling  or  buying  any  ™^ ' 
pretended  rights  or  titles  to  any  lands,   except  the 
vendor  has  been  in  possession  of  the  same,  or  of  the 
reversion,  or  in  receipt  of  the  rents  thereof,  for  a  year 
before  the  sale ;  but  it  provides  that  it  shall  be  lawful 
for  the  person  in  possession  to  buy  in  any  pretended 

1  Flood  V.  FifOay,  2  BaU  &  B.  9.       1  Eden,  372. 
«  Weaiherall  v.  Qtering,  12  Ves.         '  Dowell  v.  Dew,  1  Y.  &  C.  0.  C, 
504 ;  cf.  Jalabert  v.  Duke  of  ChandoB,      345 ;  12  L.  J.  Oh.  158, 


102  PARTIES  TO  THE  ACTION. 
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paet  n.  title.     In  Sharp  v.  Carter}  and  Hitchens  v.  Landor. 

Ch.  IV.  , 

pleas  founded  on  this  statute  were  allowed.    In  a  case* 

before  the  Court  of  Common  Pleas,  A.  the  owner  of  a 
term  died  in  1828,  and  B.  his  brother,  who  had  pre- 
viously been  in  possession  of  part  of  the  premises, 
then  took  possession  of  the  whole,  and  continued  so 
until  1829,  when  he  died,  leaving  all  his  interest 
in  the  property  to  C,  who  thereupon  entered  and 
remained  in  undisputed  possession  untU  1841,  when 
D.,  a  brother  of  A.,  the  original  termor,  took  out 
administration  to  him,  and  sold  his  interest  in  the  pro- 
perty, as  such  administrator,  for  10^. :  the  transaction 
was  held  to  be  void  both  by  the  Common  Law  and 
under  the  statute.  Wherever  a  contract  gives  rise  to 
a  pretended  right  or  title  to  any  lands  and  to  nothing 
more,  the  assignment  of  such  a  contract  would  be 
within  the  statute. 

Transfer        §  234.     But  a  transfer  of  an  expectancy  is  not 

pectancj.  within  the  mischief  of  the  statute ;  for  the  sale  of  an 
expectancy  is  not  an  allegation  of  any  present  right  or 
title,  but  of  the  possibility  of  one  thereafter  to  exist.* 

Main-  §  285.     The  principle  on  which  the  statute   of 

Henry  VIII.  is  founded,  and  which  gives  rise  to  the 
doctrines  of  champerty  and  maintenance,  namely, 
that  persons  ought  not  to  be  allowed  to  come  in  for 
the  mere  purpose  of  litigating  rights  which  others  are 
not  disposed  to  enforce,  applies  to  render  void  some 
cases  of  assignment  which  are  not  strictly  within  the 
above  statute.  Thus,  whilst  it  is  clearly  lawful  to 
assign  a  right  at  the  time  imdisputed,  and  if,  from 
circumstances  afterwards  discovered,  a  necessity  arises 
for  litigation  against  third  parties,  the  assign  may 


»  3  P.  Wms.  375.  »  Doe  d.  WiUicma  v.  EvanB,  1  C. 

2  G-.  Coop.  34.  See  also  Wcdl  y.  B.  717.  See  also  per  Montague 
StuhhSy  1  Mad.  80 ;  S.  C.  2  V.  &  B.  0.  J.  in  Partridge  v.  Strange,  Plowd. 
354.  88. 

•  Cook  V.  Field,  15  Q.  B.  460. 
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mamtain  his  action;^  yet  it  is  as  clearly  against  public   ^^^' 

policy  to  allow  of  the  assignment  of  a  mere  naked 

right  to  biing  an  action  for  a  matter  in  dispute.*  On 
this  gromid  the  Irish  Court  of  Chancery  refused  its 
assistance  to  enforce  the  performance  of  a  contract  by 
a  person  out  of  possession,  to  grant  a  present  lease  to 
a  person  who  was  at  the  time  apprised  that  he  could 
not  obtain  possession  except  by  a  suit.®  "  I  do  not 
hesitate  to  say,"  said  Turner  L.J.*  "that,  in  my 
opinion,  the  right  to  complain  of  a  fraud  is  not  a 
marketable  commodity,  and  that  if  it  appears  that  an 
agreement  for  purchase  has  been  entered  into  for  the 
purpose  of  acquiring  such  a  right,  the  purchaser  cannot 
call  upon  this  Court  to  enforce  specific  performance  of 
the  agreement.  Such  a  transaction,  if  not  in  strictness 
amounting  to  maintenance,  savours  of  it  too  much  for 
this  Court  to  give  its  aid  to  enforce  the  agreement." 

§  236.  Upon  principles  of  public  policy  contracts  P^bHo 
by  which  railway  or  public  companies  seek  to  devolve 
business,  or  delegate  powers,  with  w-hich  they  are 
entrusted,  on  persons  to  whom  the  legislature  has  not 
entrusted  them,  and  on  whom  it  has  not  attached  the 
same  responsibilities  that  it  has  on  the  companies,  arc 
incapable  of  being  enforced  by  a  Court  of  Equity.*^ 


1  WiUon  T.  Bhart,  6  Ha.  366. 

»  JVoMcr  T.  Edmonds,  1  Y.  &  C. 
Ex.  481.  With  the  distmction  be- 
tween this  and  the  preceding  case, 
compare  the  distinction  between 
famishing  eyidenoe  for  the  recovery 
of  property  without  a  view  to  litiga- 
tion, and  furnishing  evidence  to 
maiutaiu  litigation,  Sprye  y.  Porter, 
7  El.  &  Bl.  58.  As  to  a  trustee  in 
bankruptcy,  Beear  y.  Law9on,  15 
Ch.  D.  426 ;  Gvy  y.  Churchill,  40 
Oh.  D.  481. 

>  Bayhf  y.  TyrreU,  2  Ball  ft  B. 
358.  lu  this  case  the  lease  to  the 
plaintiff  had  been  actually  executed. 


*  In  De  HoghUm  y.  Money,  L.  R. 
2  Ch.  at  p.  169,  afiOrming  S.  C. 
L.  E.  1  Eq.  154. 

*  Johnson  y.  Shrewahury  and  Bir- 
mingham Railway  Co,,  3  De  G-.  M. 
ft  O.  914;  Beman  y.  Rufford,  1 
Sim.  N.  8.  550;  S.  0.  7  EaQ.  0. 
48 ;  Oreai  Northern  Railway  Co,  y. 
Eastern  Counties  Railway  Co,,  9  Ha. 
306;  Winch  y.  Birkenhead  Lan- 
eashire  &  Cheshire  Junction  Railway 
Co.,  5  De  G.  ft  Sm.  562;  London, 
Brighton,  and  South  Coast  Railway 
Ch,  y.  London  and  South  Western 
Railway  Co.,  4  De  G.  ft  J.  362. 
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PabtII. 
Ch.  iv. 

Offer  not 

aaaign- 

able. 


T\e  rights 
of  the 
assign  of 
the 
contract. 


Amal- 
gamation 
of  com- 
panies. 


Bank- 
ruptcy. 


§  237.  It  must  be  added  that,  even  where  a  con- 
cluded contract  would  be  assignable,  the  benefit  of  an 
offer  cannot,  it  seems,  be  transferred,  by  the  person  to 
whom  it  is  made,  to  a  third  person.  ^^  In  caae  of  an 
offer  by  A.  to  sell  to  B.,  an  acceptance  of  the  offer  by 
C.  can  establish  no  contract  with  A.,  there  being  no 
privity."  * 

§  238.  The  assign  of  a  contract  may,  as  has  been 
shown,  sue  on  it;*  but  he  cannot  by  notice  to  the  other 
party  to  the  contract  deprive  him  of  the  right  to  com- 
plete it  with  the  original  contractor,  or  make  him 
responsible  for  any  loss  which  may  result  to  the  assign 
from  the  completion  of  the  contract  with  his  assignor.* 

§  239.  One  particular  species  of  assignment  of  a 
contract  arises  in  the  cases  in  which  a  railway  or  other 
public  company  has  entered  into  a  contract,  and  subse- 
quently becomes  amalgamated  with  some  other  com- 
pany :  for  by  this  process  the  liability  under  the  con- 
tracts of  the  existing  companies  is  transferred  to  the 
new  body  which  arises  out  of  their  fusion.* 

§  240.  In  the  event  of  a  contracting  party's  be- 
coming bankrupt,  if  the  property  of  the  bankrupt 
include  an  unprofitable  contract,  the  trustee  has 
by  statute  the  right  of  disclaiming  the  property,  sub- 
ject to  certain  provisions  as  to  the  time  of  disclaimer 
and  the  right  of  proof  of  the  other  contracting  party.* 


*  Meymll  v.  Surteea,  3  Sm.  &  Qit 
101,  117;  Boulton  v.  J(me$,  2  H.  & 
N.  564. 

2  Cf.  Birmingham  Canal  Co,  v. 
Cartwright,  11  Ch.  D.  421  (covenant 
to  give  right  of  pre-emptioD). 

3  McCreigM  y.  Foster,  L.  R.  5 
Ch.  604;  affirmed  «.  n.  Shaw  y. 
Foster,  L.  R.  6  H.  L.  321 ;  Crab- 
tree  y.  Foole,  L.  E.  12  Eq.  13. 

*  Stanley  y.  Chester  and  Birken- 
head  Railway  Co.,  9  Sim.  264;  S.  C. 
3  My.  &  Or.  773 ;  Earl  of  Lindeey 


y.  Oreat  Northern  Railway  Co,,  10 
Ha.  664  (where  the  cases  of  amal- 
gamation establishing  this  principle 
are  disciissed) ;  Clay  y.  Rufford,  5 
De  G.  &  Sim.  768;  Bemany.Rufford, 
1  Sim.  N.  S.  650 ;  Balfour  v.  Ernest, 
5  C.  B.  N.  S.  601 ;  Solvency  Mu- 
tual Guarantee  Co,  y.  York,  3  H.  & 
N.  588.  Cf.  Ernest  y.  NiehdU,  6 
H.  L.  C.  401,  and  as  to  railway 
companies  see  26  ft  27  Yict.  c.  92, 
s.  43. 
'  Bankruptcy  Act,  1883,  s.  55. 
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II.  Assignment  of  the  Property. 


PabtH. 
Ch.  iv. 


§  241.     Where  a  contract  has  been  entered  into  for  Aasign- 
the  sale  or  demise  or  other  dealing  with  property,  and  the  pro- 
that  property  is  afterwards  transferred  to  a  third  per-  "^^^^ 
son,  such  third  person  is  liable  to  perform  the  contract 
at  the  suit  of  the  purchaser  or  intended  lessee  in  either 
of  the  events : — 

(1.)  When  the  transferee  takes  as  a  volunteer. 

(2.)  When  the  transferee  takes  with  notice  of  the 
prior  contract. 

(3.)  When  the  transferee  has  acquired  only  an  equit- 
able title,  and  has  no  better  equity  than  the 
purchaser  or  intended  lessee.^ 

"  If,"  said  Lord  Rosslyn,*  "he"  (the  transferee)  "is 
purchaser  with  notice,  he  is  liable  to  the  same  equity, 
stands  in  his  place,  and  is  bound  to  do  that  which  the 
person  he  represents  would  be  bound  to  do  by  the 
decree."    This  principle  has  been  acted  on  in  numerous 


cases. 


8 


§  242.  In  particular  the  principle  applies  to  un-  Unregis- 
registered  contracts  relating  to  land  in  register  counties,  tracts  kT 
Such  contracts  may  be  enforced  against  subsequent  "^^. 


'  Flinn  v.  Fountain,  37  W.  R. 
443. 

»  In  Taylwr  v.  Stihhert,  2  Yes. 
Jon.  437. 

'  Jadaon*8  case,  6  Yin.  Abr.  543, 
pL  3;  Howard  v.  Hopkins,  2  Atk. 
371 ;  Ford  v.  Compton,  2  Bro.  0.  C. 
32,  &  Belt's  n.  2 ;  Jalabert  y.  Duke 
of  Chandos,  1  Eden,  372 ;  Brooke  v. 
HfwiU,  3  Vee.  253;  Knollys  v. 
Aleock,  5  Yes.  648 ;  Meux  y.  Malthy, 
2  8w.  277 ;  8penee  v.  Hogg  (before 
ShadweU  Y.O.  and  Lord  Cotten- 
liam),  1  CoU.  225 ;  Dowell  y.  Dew, 
1  Y.  &  G.  0.  0.  345;  affirmed  12 


L.  J.  Ch.  158 ;  Crofton  y.  Ormshy, 
2  Scb.  &  Lef .  583 ;  Potter  v.  Sanders, 
6  Ha.  1 ;  Hersey  y.  GibUtt,  ISBeay. 
174 ;  Shaw  y.  Thackray,  1  Sm.  &  G. 
537 ;  Chodwin  y.  Fielding,  4  De  G. 
M.  &  G.  90;  Waldron  y,  Jacob, 
I.  R.  5  Eq.  131 ;  Beilly  y.  Oarnett, 
I.  B.  7  Eq.  1,  and  »upra,  §  206. 
See  too  Dyas  y.  Cruise,  2  Jon.  &  L. 
460  (where  a  contract  for  a  lease 
was  enforced  against  a  proyisional 
assignee  in  insolyency) ;  and  as  to 
the  last-mentioned  case,  cf.  supra, 
§240. 
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^^^'  purchasers  who  may  have  obtained  conveyances  which 
— ^^  they  have  registered,  if  they  have  notice  of  such  prior 

contracts.^ 
Owner  of        R  243.     Whcrc  a  pcrson  having  a  prior  title  gets  in 

prior  title      ,  T*i««iii        i  i 

affected  the  suDscquent  estate  which  is  affected  by  the  contract, 
^^^  ^'  and  has  notice,  he  cannot  protect  himself  from  the 
performance  of  the  contract  by  his  elder  title :  thus, 
where  an  equitable  mortgagor  entered  into  a  contract 
for  a  lease,  and  then  the  mortgagee,  whose  mortgage 
was  prior  to  the  contract,  bought  the  estate  with  notice, 
he  was  held  bound  to  specifically  perform  the  con- 
tract :*  and  again  where  A.,  having  only  the  equity  of 
redemption,  agreed  to  sell  to  B.,  and  subsequently 
both  A.  and  his  mortgagee  conveyed  to  C,  who  had 
notice  of  A.'s  contract  with  B.,  it  was  held  that  B. 
might  enforce  specific  performance  against  C.^ 
Moriioek  8  244.  This  principle  of  notice,  under  somewhat 
*  peculiar  circumstances,  was  applied  by  Lord  Eldon  in 
the  case  of  MortlocJc  v.  Bulkr  :^  there  the  plaintifE 
alleged  that  a  contract  had  been  entered  into  by 
trustees  of  a  marriage  settlement,  who  had  a  power  to 
sell  with  the  consent  of  the  husband  and  wife :  after 
the  bill  was  filed,  the  vnfe  died,  and  the  husband's 
estate  for  life  and  remainder  in  fee  were  brought 
together,  and  the  legal  power  of  sale  in  the  trustees 
was  extinguished.  But  Lord  Eldon  said  that  if  the 
purchaser  had  entered  into  the  contract  with  the  ap- 
probation of  the  husband  and  wife,  as  was  required 
by  the  settlement,  the  contract  bound  the  estate,  and 
should  be  made  good  by  those  who  took  interests,  if  it 
could  not  out  of  the  power. 

Contracts       §  246.     Contracts  to  devise  lands  have  been  on- 
to devise 


lands. 


1  Per  James  L.J.  in  Qreavei  v.  39  Oh.  D.  238,  246. 

Tofiddy  14  Oh.  D.  at  p.  672.  '  Lightfooi  y.  Emm,  3  Y.  &  O. 

8  Smith  V.  PhilUps,  1  Ke.  694 ;  Ex.  686. 

Mum/ord  v.  Stohwasser,  L.  E.  18  *  10  Vee.  292,  316. 
Eq.  556.    Cf .  Union  Bank  y.  Kent, 
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forced  against  persons  claiming  them  under  the  party   -^^jj^* 
contracting  to  make  the  will.^  


*  Qoylmer  v.  Padduton,  2  Ventr. 
353 ;  S.  C.  as  Qoilmere  y.  Battuon, 
1  Tern.  48,  And  see  farther,  as  to 
contracts  to  make  wills  contaming 
particular  dispositions,  Lord  WaU 
pole  y.  Lord  Or/ord,  3  Ves.  402  ; 
J6ne»  T.  Martin,  6  Yes.  266,  n. ; 
Forieaate  y.  HeriTiahf  19  Yes.  67; 
Heedham  y.  Kirkman,  3  B.  &  Al. 


531 ;  Needham  y.  Smith,  4  Russ. 
318;  Logan  y.  WienhoU,  1  CI.  & 
Fin.  611 ;  J<mes  y.  Hmv,  7  Ha.  267 ; 
8.  0.  9  0.  B.  1 ;  Barkworth  y.  Young, 
4  Drew.  1 ;  Eyre  y.  Monro,  26  L.  J. 
Ch.  757  ;  5  W.  R.  870 ;  Alderson  y. 
Maddison,  5  Ex.  D.  293 ;  reyersed 
7  a  B.  D.  174 ;  8  Ap.  0.  467, 


CHAPTER  V- 

OF   THE   LIABILITY   OP  COMPANIES  FOR  THE   CONTRACTS 

OF   THEIR   PROMOTERS. 

Paet  n.       §  246.     Another  very  important  exception  to  the 

'-^—  general  rule,  as  to  parties  to  the  contract  alone  being 

trine  inl'    parties  to  the  action,  is  furnished  by  the  rule  that  in 
troduced     certain  cases  a  public  company  may  after  incorpora- 
tion be  sued  for  the  specific  performance  of  contracts 
entered  into  by  the  promoters  before  incorporation, 
in  some  §  247.     In  the  caso  of  companies  incorporated  by 

statute,  certificate  under  the  provisions  of  the  Railways  Con- 
struction Facilities  Act,  1864,  contracts  relative  to  the 
purchase  or  taking  of  lands  for  the  railway  entered 
into  by  the  promoters  before  the  incorporation  of  the 
company  by  the  certificate  are  (by  sect.  30)  made  as 
binding  on  the  company  as  if  they  had  been  entered 
in  others  into  by  tho  company.  In  the  case  of  other  com- 
sion.^^"  panics  the  doctrine  rests  upon  decision,  and  was 
introduced  and  acted  upon  by  Lord  Cottenham,  on 
the  ground  that  the  company  stands  in  the  place 
of  the  promoters,  or,  to  use  the  language  of  Lord 
Jeffrey  in  the  Court  of  Session,  that  the  fact  of  "  a 
party  having  passed  from  the  chrysalis  to  the  butterfly 
state  "^  creates  no  difficulty  in  the  enforcement  of 
such  a  contract.  This  doctrine  thus  established  has, 
as  before  stated,   been    subsequently  made  binding 

*  Caledonian  and  Dumbartonshire  Junction  Railway  Co,  y.  The  Magis^ 
trates  of  Helensburgh,  2  WQ,  394. 
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by  statate  upon  a  particular  class  of  railway  com-   PabtH. 


panics.  

§  248.     The  principle  was  first  introduced  in  the  Edward*  t. 

(xvuitd 

case  of  Edwards  v.  The  Grand  Junction  Railway  Co.:^  junction 
there  Moss^  who  was  the  agent  of  the  promoters  of  a  co]  ^^^ 
railway,  entered  into  a  contract  with  the  trustees  of 
a  public  highway,  whilst  the  railway  Bill  was  before 
Parliament,  by  which  Moss  agreed  that  he  would  enter 
into  a  contract  to  the  effect  of  certain  clauses  which 
the  trustees  had  been  desirous  to  have  inserted  into 
the  Bill,  and  would  get  the  same  confirmed  under  the 
seal  of  the  company  intended  to  be  incorporated, — 
the  contract  being  expressed  to  be  made  on  the  under- 
standing that  the  trustees  should  offer  no  opposition  to 
the  Bill,  and  that  the  contract  should  be  void  on  Moss's 
delivering  to  the  trustees  the  engagement  of  the  in- 
tended company  to  the  same  effect.  The  Bill  passed : 
the  company  proposed  to  make  a  road  across  the  rail- 
way of  a  narrower  width  than  that  stipulated  for  by 
the  clauses  before  mentioned :  on  a  bill  filed  by  the 
trustees  against  the  company  for  a  performance  of  the 
contract  and  an  injunction,  the  company  was  held  to 
be  bound  by  the  contract  entered  into  by  the  promoters 
before  incorporation.  "  The  question,"  said  Lord 
Gottenham,  in  delivering  judgment,^  ''  is  not  whether 
there  be  any  binding  contract  at  Law,  but  whether 
this  Court  will  permit  the  company  to  use  their  powers 
under  the  Act  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  Act,  upon  the  faith 
of  which  they  were  permitted  to  obtain  such  powers. 
If  the  company  and  the  projectors  cannot  be  identified, 
still  it  is  clear  that  the  company  have  succeeded  to, 
and  are  now  in  possession  of,  all  that  the  projectors 
had  before :  they  are  entitled  to  all  their  rights,  and 


>  1  My.  &  Or.  650;  S.  0.  1  Bail.      Sim.  337. 
C.   173 ;  before  ShadweU  V.C,  7         *  1  My.  &  Cr.  672. 
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Past  11.   subject  to  all  their  liabilities.     If  any  one  had  in- 
'—^  dividually  projected  such  a  scheme,  and,  in  prosecution 


of  it,  had  entered  into  arrangements,  and  then  had 
sold  and  assigned  all  his  interest  in  it  to  another,  there 
would  be  no  legal  obligation  between  those  who  had 
dealt  with  the  original  projector  and  such  purchaser; 
but  in  this  Court  it  would  be  otherwise.  So  here,  aa 
the  company  stand  in  the  place  of  the  projectors,  they 
cannot  repudiate  arrangements  into  which  such  pro- 
jectors had  entered :  they  cannot  exercise  the  powers 
given  by  Parliament  to  such  projectors  in  their  cor- 
porate capacity,  and  at  the  same  time  refuse  to  comply 
with  those  terms  upon  the  faith  of  which  all  opposition 
to  their  obtaining  such  powers  was  withheld^l  The 
same  principle  was  subsequently  acted  on  by  his  Lord- 
ship in  the  cases  of  Stanley  v.  The  Chester  and  Birken- 
head  Railway  Co}  and  Lord  Petre  v.  The  Eastern  Counties 
Railway  Co} 
CondiUonfl  §  240.  The  conditions  under  which  the  doctrine 
whioh  the  in  qucstiou  is  applicable,  if  they  have  not  been  nar- 
appHcabie.  rowcd  by  Subsequent  cases,  have  at  least  been  more 
clearly  defined  than  they  were  in  the  cases  already 
referred  to.  These  conditions  seem  to  be,  (i.)  that  the 
company  must  have  taken  the  benefit  of  the  contract ; 
and  (ii.)  that  the  contract  must  be  for  something  war- 
ranted by  the  terms  of  the  incorporation, 
i.  Tiie  §  260.     (i.)  The  company  itself,  after  incorpora- 

m^t^ave  tion,  must  either  have  taken  the  benefit  of  the  contract, 

taken  the  i  r%     •  •      j"i  i         j."i_»j' 

benefit  of    or  havc  othcrwise  recognized  it  as  a  contract  binding 

^g^^"     on  them.     It  is  not  enough  that  the  opposition  to  the 

intended  Bill  was  withdrawn,  as  that  is  a  consideration 


»  3  My.  &  Or.  773;  S.  C.  1  Bail,  way  Co.,  3  My.  &  Or.  791,  and  in 

C.    58;  before   ShadweU  V.C,   9  Doo  y.   The  London  and  Croydon 

Sim.  264.  Bailway  Co,,  1  Bail.  C.  257 ;  and  see 

'  1  Bail.  G.  462.    See  also  per  Vauxhall  Bridge  Co.y,  Earl  Spencer, 

Lord  Oottenhani  in  Cheenhalgh  y.  Jac.  64. 
Manchet^  and  Birmingham  Bail- 


Ch.  ▼. 


/ 
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moving,  not  to  the  company,  but  to  the  promoters.  i*;^Tn. 
Therefore,  where  a  company  was  incorporated  in  con- 
sequence of  the  withdrawal  of  the  plaintiff's  opposition, 
but  after  that  event  they  had  not  entered  upon  any  of 
the  land,  or  in  anywise  adopted  the  contract,  except 
by  fruitless  negotiations,  Lord  Romilly  M.R,  refused 
specific  performance  of  the  contract,  and  declined  to 
order  the  defendants  to  admit  the  validity  of  the 
contract  in  an  action  at  Law ;  ^  and  his  Lordship  acted 
on  the  same  principle  in  the  case,  which  shortly  after- 
wards came  before  him,  of  Preston  v.  The  Liverpool 
Manchester  and  Newcastle  Railway  Co}  In  The  Earl  of 
Lindsey  v.  The  Great  Northern  Railway  Co.^  Lord  Hath- 
erley  (then  V.C.)  explained  the  principle  of  these  cases 
in  a  way  strongly  supporting  the  first  condition  above 
stated.  He  considered  that  the  cases  did  not  proceed 
on  the  principle  of  contract  through  the  agency  of  the 
promoters,  but  on  the  principle  that  the  Court  will  not 
allow  a  body  to  exercise  powers  acquired  by  means  of 
a  previous  contract  and  arrangement,  without  carrying 
that  contract  and  arrangement  into  full  effect.  To 
this  extent,  the  Cornet  acts  negatively ;  but  having  once 
acquired  jurisdiction,  then  its  action  is  positive  as  well 
as  negative,  and  therefore  it  will  not  merely  restrain 
the  doing  of  acts  contrary  to  the  contract,  but  will 
enforce  every  portion  of  it.  Lord  Campbell  also,  in 
his  judgment  in  The  Eastern  Counties  Railway  Co.  v. 
Hawkes^  supported  the  same  view  of  Lord  Cottenham's 
doctrine.  But  it  must  be  added  that  Lord  St.  Leonards, 
from  the  observations  he  made  in  the  last-mentioned 
case  on  Gooday  v.  The  Colchester  Railway  Co.^  appeared 
inclined  to  uphold  that  doctrine  in  its  utmost  generality. 


1  Otmday  y.  Golehester  ike.  Bail-  ^  17  Bear.  115. 

icNiy  Co.,  17  Beay.  132 ;  WilliarM  y.  ?  10  Ha.  664. 

8i.  Gwrge's  Harbour  Co,,  3  Jur.  N.  *  5  H.  L.  0.  356. 

8.   1014  (Lord  Bomilly  M.B.) ;  2  ^  Id.  308. 
Do  a.  &  J.  547. 
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^c^  ^  ^^^  *^  ^^^^  *^^*  *^^  conduct  of  the  directors,  after  the 
: — '—^  'Act,  in  relation  to  the  execution  of  their  powers,  can- 
not absolve  them  from  liability  in  respect  of  the  benefit 
which  they  secured  by  the  withdrawal  of  the  opposi- 
tion to  the  BilL     Again,  in  Williams  v.  The  St.  Georges 
Williams    Havbouv  Co.^  the  company  after  incorporation  had  by 
George's     BJi  agreement  been  made  parties  to  an  action  by  the 
c^^  "'^     plaintiff  against  the  promoters  on  a  contract  entered 
into  by  the  promoters  before  incorporation,  and  had 
consented  to  a  judgment  in  that  action.     That  judg- 
ment, by  consent,  was  held  to  be  a  suflScient  recog- 
nition of  the  contract  of  the  promoters  as  a  contract 
binding  on  the  company  to  give  the  Court  of  Chancery 
jurisdiction. 
Contract        8  251.     Where  the  contract  is  within  the  powers  of 

intra  vires  ,  , 

and  bene-  the  f uturo  Company,  and  is  beneficial  for  the  company, 
and  the  company  sues  upon  it,  the  other  contracting 
party  cannot,  on  the  ground  of  want  of  mutuality, 
raise  any  objection  to  the  company's  enforcing  the 
contract.^ 
ii.  The  §  262.     (ii.)  The  second  condition,  viz.  that  the 

must  have  coutract  must  bc  for  something  warranted  by  the  terms 
^^V;  of  the  incorporation,  and  which  the  company  is  there- 
onn^'    fore  competent  to  perform  under  the  powers  of  its 
poration.    ^q^,  is  established  and  illustrated  by  the  case  of  The 
Caledonian  and  Dumbartonshire  Junction  Railway  Co.  v. 
The  Magistrates  of  Helensburgh^^  which  came  before  the 
House  of  Lords  from  the  Court  of  Session  in  Scotland. 
The  magistrates  of  Helensburgh  had  agreed  with  the 
promoters  of  the  railway  to  afford  the  projected  com- 
pany  certain  facilities  for  the   construction   of    the 
railway  through  the  town,  and  to  petition  Parliament 
in  favour  of  the  Bill ;  and  the  promoters  on  their  part 
agreed  that  the  company  should  pay  for  the  making 
of  a  quay  and  harbour,  which  the  magistrates  were  to 

1  2  De  a.  &  J.  547.  Co.  v.  Stardey,  2  J.  &  H.  746. 

'  B€<f/ordand  Cambridge  Itailtvay         »  2  M'Q.  391. 
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apply  to  Parliament  for  powers  to  make.     Lord  Cran-   Pa.bt  ii. 
worth,  after  animadverting  on  the  general  principle 


introduced  by  Lord  Cottenham,  decided  the  case  on 
the  ground  that,  in  the  instances  before  that  Judge, 
the  acts  to  be  done  were  within  the  powers  of  the 
company  when  incorporated,  whereas  here  the  object 
of  the  arrangement  was  to  apply  the  funds  raised 
imder  legislative  authority  for  the  purpose  of  the  rail- 
way to  an  object  foreign  from  that  of  the  railway, 
namely,  the  construction  of  a  pier  and  harbour. 

§  263.  Again,  in  Preston  v.  The  Liverpool^  Man-  contract 
Chester^  and  Newcastle-upon-Tyne  Junction  Railway  Co,^ 
Lord  Cranworth  held  that  a  contract  to  pay  5,000/.  to 
a  person  for  not  opposing  a  Bill  in  Parliament  would 
be  ultra  vires  of  a  railway  company  wlien  incorporated, 
and  therefore  that  it  could  not  be  enforced  against  the 
company  by  reason  of  its  having  been  entered  into  by 
the  promoters, 

A  very  similar  decision  was  pronounced  by  Kinders- 
ley  V.C-  in  The  Earl  of  Shrewsbury  v.  The  North 
Staffordshire  Railway  Co.^  There  the  promoters  had 
agreed  to  pay  to  the  plaintiff  2,000/.  for  his  support  in 
obtaining  their  Act,  and  the  directors  of  the  company 
after  incorporation  had  ratified  the  bargain.  It  was 
held  to  be  ultra  vires  of  the  company  and  not  binding, 
though  entered  into  by  the  promoters  before  the  passing 
of  the  Act. 

§  264.     Not  only  have  these  conditions  been  im-  Doubts  on 
posed  on  the  doctrine  as  laid  down  by  Lord  Cottenham,  raf  p^a- 
but   gi-ave  doubts   have   been   thrown    on   the   very  °*^^'^' 
principles  of  his  decisions  by  Lords  Cranworth  and 
Brougham  and  by  Kindersley  V.C.     Thus,  in  the  case 
already  referred  to  of  The  Caledonian  and  Dumbartonshire 
Junction  Railway  Co.  v.  The  Magistrates  of  Helensburgh^^ 

1  6  H.  L.  G.  606,  621.    See  also      654. 
LeomingUr  Canal  Co,  y.  Shrewsbury         *  L.  R.  1  Eq.  593. 
and  Hereford  Railway  (7o.,  3  K.  &  J.         '2  M'Q.  391 .    See  also  Williams 
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PabtII.  Lord  Cranworth,  in  a  written  judgment  which  had 

'—^  before  its  delivery  received  the  concurrence  of  Lord 

Brougham,  though  deciding  the  case  upon  the  point 
before  mentioned,  fully  considered  the  general  principle 
in  question,  and  disapproved  of  it.  His  Lordship 
observed  that  the  doctrine  in  question  could  be  sup- 
ported only  on  the  assumption  that  the  company  when 
incorporated  is  in  substance,  though  not  in  form,  a 
body  succeeding  to  the  rights  and  coming  into  the 
place  of  the  projectors ;  and  then  proceeded  to  show 
that,  in  his  judgment,  it  is  such  a  body  neither  in  form 
nor  in  substance.  The  body  incorporated,  he  argued, 
is  not  confined  to  the  projectors,  and  may  even  include 
none  of  them :  the  Act  of  Parliament  when  passed 
becomes  the  charter  of  the  company,  prescribing  its 
duties  and  declaring  its  rights :  and  all  persons  be- 
coming shareholders  have  a  right  to  consider  that  they 
are  entitled  to  all  the  benefits  held  out  by  the  Act,  and 
liable  to  no  obligation  beyond  those  which  are  there 
indicated ;  that  to  permit  other  terms  to  be  imposed 
on  the  shareholders  behind  the  terms  of  incorporation, 
would  lead  to  injury  to  the  shareholders,  and  often  to 
a  fraud,  or  at  least  a  surprise  on  the  legislature ;  and 
that,  to  render  special  terms  as  to  particular  cases  or 
persons  binding  on  the  company,  they  ought  to  be  the 
subject  of  special  clauses  in  the  Act,  whereby  the  whole 
truth  could  be  disclosed,  and  neither  the  legislature 
nor  any  person  taking  shares  could  complain.  Again, 
in  the  case  of  Preston  v.  The  Liverpool^  Manchester^  and 
Newcastle-upon-Tyne  Junction  Railway  Co.^  Lords  Cran- 
worth  and  Brougham  expressed  similar  views  of  the 
doctrine,  although  the  ground  on  which  they  dismissed 

T.  8L  Oeorge* 8  Harbour  Co.,  3  Jur.  Beay.  115.    See  the  same  case  before 

N.  S.  1014  (Lord  Eomilly  M.R.) ;  Lord  Cranworth  as  V.C.,  1  Sim. 

2  De  a.  &  J.  547.  N.  S.  586,  as  to  which  see  the  case 

^  5  H.  L.  0. 605,  affirming  the  de-  before  the  House  of  Lords, 
dsion  of  Lord  Eomilly  M.B.   17 
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the  plaintifrs  appeal  was  that  the  contract  was  in  itself   Pabt  ii. 

conditional  on  the  construction  of  the  railway.     And  '—^— 

Kindersley  V.C.  in  a  case  already  referred  to*  expressed 
himself  adversely  to  Lord  Cottenham's  view. 

§  266.  In  this  state  of  the  authorities,  it  is  difficult  state  of 
to  speak  with  certainty  as  to  how  far  the  doctrine  in  n^^ 
question  is  to  be  considered  as  law ;  on  the  one  hand, 
it  has  been  repeatedly  acted  on  by  Lord  Cotten- 
ham,  and  appears  to  have  been  adopted  by  Lords 
Campbell  and  St.  Leonards ;  on  the  other  hand,  the 
principles  upon  which  it  rests  have  been  criticised  by 
Lord  Hatherley  (when  V.C),  and  have  been  distinctly 
disapproved  of  by  Lords  Brougham  and  Cranworth 
and  Kindersley  V.C,  upon  reasonings,  to  say  the 
least,  of  the  greatest  weight  and  cogency.  In  the 
judgment  of  Kindersley  V.C  in  the  case  last  referred 
to  ^  will  be  found  a  very  careful  statement  of  the  rea- 
soning for  and  against  this  doctrine  of  Lord  Cotten- 
ham.  It  is  difficult  to  refuse  assent  to  the  learned 
Judge's  conclusion  that  "  it  would  be  most  consonant 
with  legal  principle,  most  just,  and  most  for  the  public 
benefit,  to  hold  that  contracts  of  the  promoters  with 
landowners  are  not  binding  on  the  company,  unless 
sanctioned  by  the  Act  constituting  tlie  company."^ 

»  Earl  of  Shrewsbury  v.  North      Eq.  693. 
Staffordshirt  Bailway  Co,,  L.  B.  1  '  L.  B.  1  Eq.  pp.  615-6. 


l2 


CHAPTER  VI- 


OF  AGENCY. 


^^  ?•       §  266.     The  cases  which  arise  where  the  contract 

is  made  by  an  agent  require  consideration,  as  some- 

by  agents,  timcs  affording  an  apparent  exception  to  the  rule  that 
only  parties  to  the  contract  can  be  parties  to  the 
action. 
Agents  §  267.     Where  agents  contract  ostensibly  as  such, 

on  oon-      and  in  the  names  of  their  principals,  little  difficulty 
snch.         can  occur.     The  principals  here  are  the  proper  parties 
to  sue  and  be  sued,  and  it  is,  in  the  absence  of  special 
circumstances,  improper  to  make  such  an  agent  a  party 
to  the  action.*     In  one  case,  where  an  agent  having 
no  interest  whatever  was  made  a  co-plaintiff,  the  bill 
was  held  to  be  demurrable.*    But  this  result  would 
not  now  follow.® 
Agentsap.      g  268.     Where,  on  the  other  hand,  agents  appear 
contract  as  ou  the  faco  of  the  contract  as  principals,  the  case  is 
'  different.     The  principle  by  which  these  cases  are 
regulated  is  laid  down  with  great  clearness  by  Lord 
Wensleydale   in  Higgina  v.   Senior.^    ^*  There  is  no 
doubt,"  said  his  Lordship,  "that  where  such  an  agree- 
ment is  made,  it  is  competent  to  show  that  one  or 
both  of  the  contracting  parties  were  agents  for  other 
persons,  and  acted  as  such  agents  in  making  the  con- 
tract, so  as  to  give  the  benefit  of  the  contract  on  the 

1  Johnson  V.  Ogilhy,  3  P.  Wms.  4  Buss.  225,  241 ;  cf.  Glashrook  v. 

277  ;  Smith  v.  Clarke,  12  Ves.  477,  Richardson,  23  W.  R.  51  (agent  sole 

484 ;  Lisstt  y.  Reave,  2  Atk.  394 ;  plaintiff). 

Ex  parte  Hartop,  12  Ves.  349,  352;  »  Ord.  XVI.  r.  1. 

Clark  V.  Lord  Rivers,  L.  R.  6  Eq.  *  8  M.  &  W.  844.    CI.  per  Knight 

91.  Bnioe  V.C.  in  Nelthorpe  v.  Holgate, 

'  King  of  Spain  v.  De  Maehado,  1  Coll.  at  p.  220. 
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one  hand  to,^  and  charge  with  liability  on  the  othcr,^  p^t  ii. 
the  unnamed  principals, — and  this,  whether  the  agree-  — '- — '— 
ment  be  or  be  not  required  to  be  in  writing  by  the 
Statute  of  Frauds ;  and  this  evidence  in  no  way  con- 
tradicts the  written  agreement.  It  does  not  deny  that 
it  is  binding  on  those  whom,  on  the  face  of  it,  it  j^urports 
to  bind;  but  shows  that  it  also  binds  another,  by 
reason  that  the  act  of  the  agent,  in  signing  the  agree- 
ment in  pursuance  of  his  authority,  is  in  law  the  act 
of  the  principal.  But,  on  the  other  hand,  to  allow 
evidence  to  be  given  that  the  party  who  appears  on 
the  face  of  the  instrument  to  be  personally  a  contract- 
ing party,  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement,  which  cannot  be 
done."  The  Statute  of  Frauds,  as  we  shall  subse- 
quently see,'  does  not  require  that  the  authority  of  the 
agent  should  be  in  writing  where  the  contract  is  re- 
quired to  be  so. 

§  260.     The  proposition  at  which  we  have  thus  Principals 
arrived,  that  a  person  appearing  as  principal  may  yet  tSSf  ^ 
have  contracted  as  agent  for  another,  who  may,  when  ""  ' 
disclosed,  sue  or  be  sued  as  principal,  is  to  be  qualified 
by  all  those  considerations  as  to  the  reliance  of  one 
party  on  the  personal  qualities  of  the  other,  which 
have  been   referred   to   in   considering  how  far  the 
benefit  of  a  contract  is  assignable  in  Equity.*     Thus  it 
appears  clear  that  if  A.  contract  with  B.  for  the  per- 
formance of  anything  in  which  B.  may  be  reasonably 
taken  to  have  relied   on  A.'s  personal  character  or 
qualities,  A.  cannot  declare  liimself  the  agent  of  C.  so 
as  to  place  him  in  the  same  position  as  regards  B.  that 
A.  held :  and  again,  if  A.  were  to  contract  with  B.  for 
the  purchase  from  him  of  an  estate  which  was  the 

*  See  Qarrdt  v.  Eandky,  4  B.  &         ■  See  Paterson  v.  Oandasequi,  15 
C.  6e4 ;    Baieman  y.  Phillies,  15      East,  62. 
East,  272.  »  Part  m.  chap.  zi.  §  526. 

*  See  9upra,  §  225. 
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PARTIES  TO  THE  ACTION. 


Pabt  II. 
Ch.  vi. 


Agents  not 

generally 

parties. 


Qaestion 
"whether 
party  it) 
principal 
or  agent. 


Both  prin- 
cipal and 
ageDt 
sued. 


property  of  B.,  B.  could  not  afterwards  declare  himself 
the  agent  of  C,  for  C,  not  having  the  estate,  could 
not  perform  the  contract.  And  it  may,  it  is  conceived, 
be  laid  down  that  in  no  case  can  a  contracting  party 
declare  himself  the  agent  of  an  unnamed  principal, 
except  where  the  contract,  if  really  made  by  the  con- 
tracting party,  might  have  been  assigned  by  him  to 
the  party  suing  as  principal. 

§  260.  In  these  cases  the  agent  is  not  a  necessary 
j)arty  to  the  action,^  unless  the  agency  be  not  proved, 
or  there  be  special  circumstances  which  may  render  it 
proper  to  make  him  a  defendant :  as  where  the  agent 
claimed  to  have  entered  into  the  contract  for  his  own 
benefit.^ 

§  261,  The  question  may  sometimes  arise  whether 
a  party  has,  on  the  construction  of  the  contract,  en- 
tered into  it  as  principal  or  as  agent.  The  Commis- 
sioners of  Woods  and  Forests  were  by  statute  autho- 
rised to  enter  into  contracts,  but  the  estate  remained  in 

a 

the  Crown :  on  a  contract  entered  into  by  them  imder 
this  authority,  it  was  held  on  demurrer  that  they  could 
not  be  sued  for  specific  performance,  but  that  the  con- 
tract must  be  enforced  in  the  ordinary  way  in  the  case 
of  estates  vested  in  the  Crown.^ 

§  262.  In  some  cases  both  agent  and  principal 
may  be  sued.  Thus  in  Waller  v.  Hendon^  there  was 
a  contract  with  the  plaintiff  for  the  purchase  and  re- 
newal of  a  lease  in  the  name  of  Hendon  or  such  person 
as  he  should  nominate  or  appoint.  He  nominated  Cox, 
declaring  he  bought  for  him  as  his  agent.  It  was 
ordered  by  Lord  Macclesfield,  aflSrming  a  decision  at 


'  Kingsley  v.  Young,  Dan.  Ch.  Pr. 

*  Taylor  v.  Salvnxm,  4  My.  &  Or. 
134.  See  also  Lees  y.  Nuttall,  1  B. 
&  My.  53 ;  Ndthorpe  t.  Holgate,  1 
Coll.  203 ;   eupra,  §  181 ;   and  cf. 


Marshall  v.  Sladden,  7  Ha.  428,  and 
Weise  v.  Wardle,  L.  R.  19  Eq.  171. 

3  Nurse  v.  Lord  Seymour,  13  Beay. 
254. 

*  5  Vin.  Ab.  524,  pi.  45. 
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the  Rolls,  in  a  suit  fin  which  both  Hendon  and  Cox   ^^^  H- 
were  defendants)  for  payment  of  the  residue  of  the  — '■ — '— 
purchase-money,  that  they  should  both  pay  it,  and 
that  if  Hendon  paid  it  he  might  prosecute  the  decree 
against  Cox. 

§  263.  Directors  of  a  public  company  are  agents  Director*. 
of  the  company,  and  their  personal  liability  upon  con- 
tracts entered  into  by  them  is  governed  by  the  ordinary 
law  of  principal  and  agent.  ^^  Wherever  an  agent  is 
liable,"  said  Lord  Cairns  (then  L.J.),  in  Ferguson  v. 
Wi'lsotiy^  "  those  directors  would  be  liable ;  where  the 
liability  would  attach  to  the  principal  and  the  principal 
only,  the  liability  is  the  liability  of  the  company." 
Accordingly  it  was  held  in  the  last-mentioned  case, 
that  the  directors  of  a  railway  company  were  not  liable 
to  indemnify  or  pay  damages  to  the  plaintiff  in  respect 
of  a  resolution  of  the  Board  under  which  the  plaintiff 
alleged  that  he  was  entitled  to  have  shares  in  the  com- 
pany allotted  to  him ;  the  resolution  being,  if  anything, 
a  contract  between  the  plaintiff  and  the  company.  On 
the  other  hand,  where  directors  of  a  company  signed 
a  contract  (for  a  lease),  on  the  face  of  which  the  Court 
considered  the  presumption  to  arise  that  they  were,  as 
between  them  and  the  plaintiff  (the  lessor),  principals, 
they  were  held  personally  liable  to  perform  the  con- 
tract, notwithstanding  that  the  plaintiff  had  in  corre- 
spondence treated  the  company  as  liable  to  execute  the 
contract.' 

§  264.  In  the  case  of  a  contract  by  an  agent  as  a  A^t 
principal,  the  agent  might  at  Common  Law  sue  in  his 
own  name,  without  in  any  way  joining  the  real  prin- 
cipal :  in  Chancery,  however,  a  suit  could  not  be  main- 
tained by  the  agent,  unless  his  real  principal  were  in 
some  shape  a  party  to  the  suit.^ 

1  L.  B.  2  Oh.  77.    Of.  Wilson  v.         •  P(M-LordLyndliurstini8fn»aKv. 
Lord  Bury,  29  W.  B.  at  pp.  272-3.       AUwood,  You.  467.    See  S.  C.  6  01. 
*  Kay  T.  Johtuon;  2  H.  &  M.  118.      &  Ein.  232. 
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^^  ?•       §  265.     The  principle  already  stated^  that  a  person 

'■ — —  appearing  on  a  contract  as  principal,  though  really  an 

sued.  agent,  is  yet  liable  on  the  contract  as  principal,  applies 
in  cases  of  specific  performance  in  Equity  *  as  well  as 
in  actions  for  damages,®  and  accordingly  such  an  agent 
may  be  sued  without  the  principal.  In  Chadwick  v. 
Maden^^  where  the  contract  was  in  the  name  of  the 
agent,  who  contended  that,  being  merely  such,  the  bill 
should  be  dismissed  as  against  him,  Turner  V.C.  said 
that  "  the  signature  of  the  agreement  was  suflScient  to 
subject  him  to  the  liability  of  performing  it."  In  that 
case,  after  a  lot  had  been  knocked  down  to  him,  A. 
declared  himself  an  agent  for  C,  who  was  present, 
and  asked  to  have  the  contract  drawn  up  in  C.'s  name, 
which  was  refused,  and  then  signed  it  himself ;  it  was 
there  held  that  A.  was  personally  liable  on  the  con- 
tract. It  would,  however,  appear  on  principle,  that 
if,  at  the  time  the  contract  was  signed,  both  A.  and 

B.  understood  that  A.  was  acting  merely  as  agent  for 

C,  and  B.  were  afterwards  to  sue  A.  for  specific  per- 
formance as  principal,  A.  might  allege  the  understand- 
ing between  himself  and  B.  at  the  time,  and  give  parol 
evidence  of  it,  and  that,  if  the  allegation  were  proved, 
it  might  furnish  a  valid  defence.  And  in  many  cases 
it  is  obvious  that  an  action  for  specific  performance 
against  an  agent  alone  would  fail,  from  the  incapacity 
of  the  agent  to  perform  it.* 

Cases  §  266.     There  are,  however,  special  circumstances 

agent  a      which  somctimes  occur,  and  make  it  proper  that  an 
pa^r       agent  should  be  a  party  to  an  action  for  specific  per- 
formance.    In  almost  all  these  cases  the  agent  is  an 
agent  and  something  more. 

i.  Agent  (i.)  The  claim  by  the  agent  to  an  interest  in  the 

claiming 

interest.  i  Supra,  §  258.  486 ;  Magee  v.  AtkinMn,  2  M.  &  W. 

2  CorUas  v.  Sparling,  I.  E.  8  Eq.  440.     Of.  L<mg  v.  Millar,  4  C.  P.  D. 

335 ;  21 W.  E.  876 ;  Saxon  v.  Blake,  450. 
29  Beav.  438.  *  9  Ha.  191. 

^  JoTies  y,  Littledale,  6  A.  &  E.  'See  infra,  §  988. 
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property  in  question  is  one  of  these  cases,  and  there   ^^^^• 

the  agent  may  be  a  party.*  

(ii.)  The  contract,  as  we  have  already  seen,  may  J^^J 
be  so  framed  as  to  grive  a  riffht  of  action  against  of  form  of 

,,..,,  o  contract. 

both  principal  and  agent.* 

(iii.)  The  agent  of  the  vendor  often  becomes  by  ^;?**^®" 
the  contract  a  stakeholder  of  the  deposit  paid  by  the 
purchaser,  and  in  that  character  he  may  be  a  proper 
party  to  an  action. 

§  267.    Thus  where  a  stakeholder  threatens  to  pay  Caaes 
over  the  deposit  to  the  vendor,  he  may  properly  be  stake- 
made  a  party  to  an  action  by  the  purchaser.®     Where  made 
the  stakeholder  had  paid   over  the   deposit   to   the  p"^®"- 
vendor,  and  difficulties  had  arisen  in  completing  the 
contract  because  the  deposit  was  not  forthcoming,  the 
purchaser  made  the  stakeholder  a  party  to  a  bill  filed 
for  specific  performance,  and  was  held  entitled  to  a 
declaration  that  the  stakeholder  was  (jointly  with  the 
vendor)  liable  to  make  good  the  deposit,  which  was 
required  to  discharge  a  mortgage  on  the  property.* 
So,  again,  the  auctioneer  has  repeatedly  been  made  a 
defendant  to  bills  by  the  vendor  or  those  claiming 
under  him,  and  has  been  ordered  to  pay  the  deposit 
(less  his  charge  ^)  into  Court.®     And  on  account  of  the 
auctioneer's  right  to  bring  an  action  for  the  deposit, 
and  of  his  liability  in  respect  of  it,  it  has  been  said  that 
he  can  be  made  a  co-plaintifE  with  the  vendor,^  or  he 
may  interplead.® 

4  268.     Still,  although  it  is  the  law  that  a  stake-  The  proper 

"^  practice  in 

such  cases. 

^  Taylor  r.  Salmon,  4  My.  &  Cr.  *  As  to  this  see  St.  Leon.  Vend. 

134 ;  Heard  r.  Pilley,  L.  B.  4  Ch.  51-52,  and  Blenkhorn  v.  Penrose^  29 

648.    DisimgrnRhOlcuhrooky^Rich'  W.  R.  at  p.  239. 

ardson,  23  W.  R.  51.  >  Annesley  y.  Muggridge,  1  Mad. 

»  Waller  v.  Hendon,  supra,  §  262.  593 ;  Yates  v.  Farebrotlier,  4  Mad. 

>  CuUsY,  Thodey,  13  Sim.  206;  1  239.     Of.  Blenkhorn  v.  Penrose,  29 

CoU.  223,  n. ;  Fenton  y.  Hughes,  7  W.  R.  at  p.  239. 

Ves.  287.  '  Dan.  Ch.  Pr.  176. 

*  Wiggins  v.  Lord,  4  Beav.  30.  «  Hoggart  v.  CuUs,  Or.  &  P.  197. 
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^c^^'  holder  or  auctioneer  holding  a  deposit  may  be  made  a 

defendant,  the  proper  practice  is  not  to  make  him  a 

defendant  when  the  deposit  which  he  holds  is  small, 

unless  being  applied  to  to  pay  it  into  Court,  he  refuses 

to  do  so.     Where  the  deposit  is  large,  the  depositee 

may  properly  be  made  a  defendant  if  he  has  not  paid 

it  into  Court  before  action.^ 

Auction-        8  269.     The  auctioneer  being  agent  for  both  ven- 

who  may    dor  and  purchaser,  and  receiving  the  deposit  as  a  stake- 

be'SSr.^  holder,  is  liable  to  an  action  for  it  if  the  sale  goes  off,^ 

holders,      although  he  be  also  solicitor  for  the  vendor;  ^  and  where 

the  contract  provided  ^Hhat  a  deposit  of  350/.  should 

be  paid  in  part  of  the  purchase-money  to"  the  vendor's 

solicitors,  it  was  held  that  tliey  were  stakeholders :  * 

but  the  vendor's  agents,^  including  solicitors  to  whom 

the  deposit  is  paid,  ^^  as  agents  for  the  vendor,"  are 

not  stakeholders.® 

1  Earl  o/Egmont  v.  Smith,  6  Ch,  815. 

D.  469,  474—5.  *  Wiggins  v.  Lord,  4  Beav.  30. 

*  Grey  v.  Gutteridge,  1  Man.  &  Ry.  •  Duke  of  Norfolk  v.  Worthy,   1 

614  ;  Haringion  v.  Boggart,  1  B.  &  Camp.  337  ;  Hurley  v.  Baker,  16  2£. 

Ad.  577.  &  W.  26. 

«  Edwards  v.  Hodding,  6  Taim.  «  Edgell  v.  Day,  L.  B.  1  C.  P.  80. 


PAET  III. 


OP  THE  DEFENCfES  TO  THE  ACTION. 


CHAPTER  I. 


OP  THE  INCAPACITY  TO  CONTRACT. 


§  270.     The  incapacity  to  contract  of  either  of  the  p^bt  hi. 
parties  to  a  contract  furnishes  ground  on  which  that     ^^'  "' 


party  may  resist  specific  performance ;    and  on  the  the  de- 
principle  of  mutuality  hereafter  to  be  considered  it  ^^' 
may  also  furnish  a  defence  to  the  other  party^  though 
himself  perfectly  competent.     The  incapacity  to  con-  \nnien  in- 
fract, and  the  incapacity  to  execute  a  contract,  are  of  S^a^ 
course  different  questions:  the  one  must  be  judged  of  ®'- 
at  the  time  of  the  contract,  the  other  when  its  perform- 
ance is  sought. 

§  271.  The  question  as  to  the  capacity  of  persons 
to  contract,  as  raised  in  actions  for  specific  perform- 
ance, being  for  the  most  part  identical  with  the  question 
as  discussed  at  Common  Law,  and  having  no  peculiar 
relation  to  the  jurisdiction  in  specific  performance,  it 
is  proposed  only  to  refer  to  a  few  points  of  practical 
importance  which  may  arise  in  actions  of  this  nature. 

§  272.     An  infant  has  no  general  power  to  con-  infants. 
tract :  and  generally  can  neither  sue  nor  be  sued  on  a 
contract*  into  which  he  has  purported  to  enter.     In 
respect  of  apprenticeship,  an  infant  may  bind  himself 

>  See  further,  §  461. 
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Pabt 


AMin.  by  an  indenture  for  this  purpose,  but  nevertheless  no 
— '—^  relief  can  be  had  against  the  infant  by  way  of  damages^ 

or  specific  performance  *  on  his  contract  to  serve. 
§  273.    Married  women  have  certain  special  powers 

of  contracting,  and  a  partial  incapacity  to  contract. 

This  subject  will  be  found  discussed  in  a  subsequent 


Married 
women. 


page 


8 


Lunatics.  §  274,  Lunatics  are  under  an  incapacity  to  con- 
tract, except  during  lucid  intervals,  during  which  times 
contracts  entered  into  by  them  are  as  binding  as  if 
made  by  a  person  of  perfectly  sound  mind.*  Where  a 
person  who  has  entered  into  a  contract  is  subsequently 
found  limatic  from  a  date  prior  to  the  contract,  it  is 
competent  for  the  other  party  to  bring  his  action  for 
specific  performance,  and  obtain  a  decision  of  the 
questions  whether  the  defendant  was  a  lunatic  at  the 
time  of  the  contract,  and,  if  so,  whether  he  had  lucid 
intervals,  and  whether  the  contract  was  executed 
during  a  lucid  interval :  ?  or  he  may  ask,  in  the  alter- 
native, to  have  the  contract  either  performed  or  dis- 
charged ;  and  in  the  latter  case  the  Court  will  allow 
him,  if  vendor,  to  retain  out  of  the  deposit  his  costs, 
charges,  and  expenses.®  In  judging  of  insanity.  Courts 
of  Equity  are  governed  by  the  same  principles  as 
purely  Common  Law  Courts.^ 

§  276.     The  subsequent  lunacy  of  a  party  to  a 
contract  in   nowise   affects   the  rights  of  the  other 


Subse- 
quent 
lunacy  of 
apari^. 


1  Oylberi  v.  FletckeVy  Cro.  Oar. 
179. 

*  1  Eq.  C.  Abr.  6 ;  De  Francesco 
V.  Bamumy  43  Ch.  D.  165 ;  S.  0.  on 
trial,  45  Ch.  D.  430, 

'  See  part  VI.  chap.  5. 

*  Hall  Y.  Warren,  9  Ves.  605.  As 
to  the  eyidence  required  to  prove  a 
lucid  interval,  eeeAtL-0€n,y.Pam^ 
f^er,  3Bro.  0.  C.  441 ;  Ex  parte  Holy- 
land,  11  Yes.  10.  See  also  Bay's 
MedicalJurisprudenoeandlnsanity, 


ch.  14 ;  Bucknill  and  Tuke's  Psy- 
chological Medicine  (3rd  ed.),  p.  27, 
where  many  authorities  are  cited. 

»  Hall  V.  Warren,  9  Ves.  605. 

«  Fro$t  V.  Beavan,  17  Jur.  369. 
As  to  setting  aside  a  contract  for  the^ 
lunacy  of  a  party,  see  Neill  v.  Mor- 
ley,  9  Yes.  478. 

^  Per  Lord  Hardwicke  in  Bennet 
V.  Vade,  2  Atk.  327;  Osmond  v. 
FUzroy,  3  P.  Wms.  1 29.    See  infra, 
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parties;^  and  the  diflSculties  which  formerly  stood  in  ^^™- 

the  way  of  their  remedies  are  now  dealt  with  by  the '-—^ 

Lunacy  Act,  1890,  sect.  133  and  following  sections. 

§   276.     In  addition  to  the  legal  incapacities  to  Persona 

r>*  «T-i»  •  t  !•  standings 

contract.  Courts  of  Equity  consider  trustees,  guardians,  in  confi- 
agents,  and  other  persons  standing  in  a  confidential  iXtions. 
relation  to  others  to  be  incapable  (either  absolutely  or 
except  under  certain  restrictions)  of  contracting  for 
the  purchase  of  the  property  entrusted  to  them  in 
behalf  of  the  persons  to  whom  they  stand  thus  confi- 
dentially related,  and,  under  many  circumstances,  of 
contracting  with  such  persons;*  and  this  incapacity 
may,  of  course,  be  urged  in  an  action  for  specific  per- 
formance. But  inasmuch  as  it  depends  on  the  general 
doctrines  of  the  Court  with  regard  to  each  of  these 
particular  relations, — and  questions  of  this  sort  are 
more  often  agitated  in  actions  to  set  aside  the  im- 
pugned transaction,  than  in  proceedings  for  specific 
performance, — ^it  does  not  appear  necessary  to  do  more 
here  than  allude  to  the  subject  generally. 

*  Owm  V.  Dav%e$j  1  Yes.  Sen.  82.  *  See  Flanagan  v.  Great  Western 

Hallway  Co.,  L.  B.  7  Eq.  116. 
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PabtIII.       §  277 •     No  proceedings  in  specific  performance 

Ch.  ii. 


can,  of  course,  be  had  unless  a  contract  has  actually 

must  be  a  been  concluded,  i.e.j  unless  two  persons  have  agreed 

oontaot^   on  the  same  terms,    and  mutually  signified  to  one 

another  their  assent  to  them.     If  what  passed  between 

them  was  but  treaty  or  negotiation,  or  an  expectation 

of  contract,  or  an  arrangement  between  them  of  an 

honorary  nature,  no  specific  performance  can  be  had. 

Onuaof  §  278.     The  burden  of  proving  this  concluded 

piStttSff.     contract  is,  of  course,  on  the  plaintiff :  and  where  the 

law  requires  some  peculiar  mode  of  evidencing  the 

contract,  as,  e.ff.j  a  writing,  or  a  signature,  or  a  seal, 

the  question  of  the  existence  of  a  contract  in  fact  and 

of  the  existence  of  the  required  evidence  should  ever 

be  kept  distinct  in  thought.*    There  may  be  a  contract 

in  fact  though  the  required  evidence  of  it  may  be 

wanting;  or  there  may  be  a  writing,  or  signature,  or 

seal,  and  yet  no  contract  in  fact. 

When  a         §  279.     Where  there  is  nothing  to  throw  light 

Questiioii  «  .  •  A  ^ 

of  con-      upon  the  existence  or  non-existence  of  a  contract  but 
some  instrument  or  instruments,  the  question  is  really 
one  of  construction  of  the  documents  in  question. 
"Wiiero  §  280.     Where  the   contract  is   embodied  in  a 

fo^i?  *    formal  document  simultaneously  entered  into  by  both 
^^'^"™^*'  parties,  and  purporting  to  be  a  contract,  little  difficulty 

^  BoBBiier  y.  MiUer,  3  App.  Cas.  1124,  1151;  Chinnock  y.  Marchioneu 
of  Ely,  4  Be  G.  J.  &  S.  638. 
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can  occur  as  to  whether  the  contract  was  concluded.  ^^^^' 

Ch.  u. 

But  where  this  is  not  the  case  questions  have  arisen.      

§  281.     One  question  has  been  whether  the  in-  ^^g™^" 
strument  in  question  was  the  embodiment  of  a  contract  acontractp 
or  of  some  other  transaction. 

(i.)  Is  a  Judge's  order  made  by  consent,  and  '^^^'^ 
directing  certain  things  to  be  done  by  the  parties 
to  it,  a  contract  to  do  the  things  ?  It  has  been  said 
not  to  be  by  Lord  Hatherley  (when  a  Vice  Chan- 
cellor), who,  both  on  that  ground  and  on  the  nature 
of  the  Judge's  order,  refused  specific  performance.^ 
The  opposite  view  has  been  taken  in  some  cases  at 
Common  Law,  and  it  has  been  said  that  a  contract 
is  not  the  less  a  contract,  and  subject  to  the  incidents 
of  a  contract,  because  there  is  superadded  the  com- 
mand of  a  Judge.^ 

(ii.)  Are  instructions  for  a  settlement  a  contract  Jp«*r^c- 

V      /  ^  ^  tions  for 

for  a  settlement,  or  only  instructions  for  a  contract?  settlement. 
This  was  a  question  on  which  the  House  of  Lords 
was  in  one  case  much  divided.® 

(iii.)  Are  ai'ticlesof  association  a  contract  between  Artidesof 

&88O01&' 

the  company  and  a  third  person  named  in  them  ?  tion. 
This  is  a  question  which,   under  special   circum- 
stances, has  been  answered  in  the  affirmative.* 

(iv.)  Is  the  recital  in  a  deed  evidence  of  a  con-  Eedtai. 
tract  ? — is  a  question  which  also  has  been  answered 
in  the  affirmative.*^ 

5  282.    A  much  more  common  question  is  whether  Negotia- 

••1  ji»  ^  1  IT   tionwnot 

negotiations  have  passed  from  that  state  and  resulted  oontract. 

>  Thamu  Ironworks  Co,  v.  Patent  *  Caton  v.  Caton,y  L.  B.  2  H.  L. 

Derrick  Co.,  IJ.  &  H.  93.  127. 

'  Wentifforih  v.  Sullen,  9  B.  &  C.  *  Touche  y.  Metropolitan  Railway 

WO;  Lievedey  ▼.  Oilmore,  L.  B.  1  Warehousing  Co,,  L.  B.  6  Ch.  671 ; 

C.  P.  570 ;  Conolan  v.  Leyland,  27  but  see  per  Bowen  L.J.  in  Gandy 

Ch.  D.  632.    See  also  Taiham  y.  y.  Qandy,  30  Ch.  D.  65. 

PkM,  9  Ha.  660.  «  Wihon  y.  Keaiing,  27  Beay.  121, 

affirmed  4  De  G.  &  J.  688. 
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Proposal 

andao* 

oeptanoe. 


i*^™-  in  actual  contract.  If  it  were  only  doubtful  whether 
the  contract  was  concluded  or  negotiations  still  re- 
mained open,  the  Court  of  Chancery  used  to  refuse 
specific  performance,  and  leave  the  parties  to  their 
Common  Law  rights  if  any.^ 

§  283.  A  binding  contract,  enforceable  in  Equity, 
may  be  constituted  by  the  proposal  of  one  party  and 
the  acceptance  of  the  other.*  But  as  the  proposal  has 
no  validity  without  the  acceptance,  a  memorandum  of 
ofEer  difEers  essentially  from  a  memorandum  of  agree- 
ment. *^  In  the  case  of  an  ofEer,  no  doubt,  the  party 
signing  it  may  at  any  time  before  acceptance  retract ; 
but  if  it  be  an  agreement,  though  signed  by  one  party 
alone,  he  cannot  retract  at  his  pleasure,  but  all  he  can 
do  is  to  call  upon  the  other  party  to  sign  or  rescind  the 
agreement.  A  memorandum  of  agreement  supposes 
that  the  two  parties  have  verbally  made  an  actual 
contract  with  each  other ;  and  when  the  terms  of  such 
contract  are  reduced  into  writing  and  signed,  that  is 
sufficient  to  bind  the  party  signing ;  but  if  the  memo- 
randum is  of  an  oflFer  only,  that  assumes  that  there  has 
been  no  actual  contract  between  the  parties."* 

§  284.  In  order  that  an  acceptance  may  be 
operative,  it  must  be  plain,  unequivocal,  unconditional, 
and  without  variance  of  any  sort  between  it  and  the 
proposal,  and  it  must  be  communicated  to  the  other 
party,  and  that  without  unreasonable  delay.* 

§  286.  The  proposition  that  the  acceptance  must 
be  plain,  unequivocal,  unconditional,  and  without  vari- 


EssoniiaLs 
of  the  ac- 
oeptanoe. 


Kennedy 
y,  Lee, 


^  Huddleaton  v.  Briscoe,  11  Ves. 
683,  691 ;  Stratford  v.  Bosworth,  2 
V.  &  B.  341 ;  Hkdton  v.  Cde,  1  De 
G.  &  J.  587. 

>  The  acceptance  must  be  by  the 
other  party.  An  offer  by  A.  to  B. 
and  acceptance  by  0.  constitutes  no 
contract.  Meynell  y.  Surtees,  3  Sm. 
&Gif.  101,  117. 

*  Per  Kindersley  V.O.  in  Warner 


T.  WiUington,  3  Drew.  531.  See 
also  Meynell  v.  Surtees  (on  appeal), 
1  Jur.  N.  S.  737 ;  3  W.  R.  635 ; 
ffors/all  V.  OameU,  6  W.  E.  387. 
See  as  to  poUicitatio  Pothier,  Traits 
des  Oblig.  par.  1,  chap.  1,  s.  1,  art.  1, 
§2. 

*  Oriental  Inland  Steam  Naviga^ 
tion  Co,  Limited  v.  Brigga,  4  De  G. 
F.  &  J.  191. 
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ance,  is  supported  and  illustrated  by  a  great  variety  of  '^^  ^P- 
decisions.  

In  the  case  of  Kennedy  v.  Leey^  the  subject  was  much 
discussed :  it  was  there  unsuccessfully  argued  that  the 
acceptance  introduced  a  term  respecting  the  goodwill 
of  a  business  not  included  in  the  proposal. 

§  286.     The  unequivocal  character  of  the  accept-  Accept- 

,•  ...  i«i  1  •      *^^  must 

ance  that  is  requisite  is  well  illustrated  by  a  case  m  be  uneqm- 

.  Yocal. 

which  A.  made  an  offer  to  B.,  by  letter,  to  sell  a  lot 
of  land:  B.  filed  a  bill  a£:ainst  A.,  alle&ring:  a  contract 
in  siting  for  the  »ae  oTL  e^te,  id  fte  an,w» 
offered  to  sell  the  estate :  the  decree  was  in  the  alter- 
native for  a  conveyance  on  the  payment  of  the 
purchase-money  into  the  bank,  or  in  default  for  the 
dismissal  of  the  bill:  the  money  was  paid.  The 
question  arose  between  the  heirs  and  devisees  of  B.  as 
to  the  time  when  the  contract  became  binding :  it  was 
held  that  the  bill  did  not  amount  to  an  acceptance  so 
as  to  bind  B. ;  for  he  as  plaintiff  might  have  dismissed 
his  bill :  the  decree  did  not,  for  it  left  an  election  to 
the  plaintiff :  but  the  payment  of  the  money  into  the 
bank  did,  for  that  was  unequivocal.*  In  another  case, 
where  the  plaintiff  had  made  an  offer  to  take  a  farm, 
and  had  referred  to  certain  persons  as  to  his  capabili- 
ties and  capital,  and  in  consequence  of  this  offer  the 
agents  of  the  proposed  lessor  had,  by  his  direction, 
prepared  and  sent  to  the  proposed  lessee  a  lease  which 
they  considered  to  be  in  pursuance  of  the  proposal; 
Kindersley  V.C.  held  this  not  to  be  an  acceptance,*  on 
the  ground  that  the  act  was  ambiguous  and  condi- 
tional:— ambiguous,  because  the  lease  might  have 
been  sent  in  order  to  save  time,  and  without  any 
intention  of  departing  from  the  right  of  accepting  or 

1  3  Mer.  441.    See  too  Thombury  Ves.  107. 

▼.  Bevill,  1  Y.  &  C.  0.  C.  664 ;  Cay-  »  Warner  r.  WilUnglon,  3  Drew. 

ley  ▼.  Walpde,  18  W.  E.  782.  623.    Cf.  HortfaU  v.  Qarnett,  6  W. 

*  Otiskarih  v.  Lord  Lowthery  12  B.  387. 

F.  K 
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^rT™*  refusing  the  offer  of  the  plaintiff,  according  to  the 

^— ^  result  of  his  communication  with  the  referees;  and 

conditional,  because  the  sending  the  draft  lease,  if  an 
acceptance  at  all,  was  an  acceptance  upon  condition 
that  the  defendant  accepted  the  draft  lease.  The  case 
of  ThomcLS  V.  BUckman^  before  Knight  Bruce  V.C, 
may  also  be  referred  to  as  illustrating  this  doctrine. 
Here  there  had  been  a  long  correspondence,  and  the 
Vice  Chancellor  held  that  there  never  had  been,  in  any 
part  of  it,  a  clear  accession  on  both  sides  to  one  and 
the  same  set  of  terms ;  and  accordingly  he  decreed 
the  dismissal  of  the  bill,  unless  the  plaintiff  accepted 
the  terms  of  the  defendant's  original  offer,  which  the 
plaintiff  acceded  to. 
Accept-  R  287.     In  illustration  of  the  unconditional  nature 

anoe  mast  ^ 

beunoon-  of  the  acccptanco  required,  the  case  of  Crouley  v.  May- 
^*^-  coc^  may  be  referred  to.  There  vendors  wrote,  in 
answer  to  an  offer,  "  which  offer  we  accept,  and  now 
hand  you  two  copies  of  •conditions  of  sale,"  and  in- 
closed a  form  of  contract  containing  sundry  special 
stipulations ;  and  it  was  held  that  the  acceptance  was 
conditional  only.  ^^  If,"  said  Jessel  M.R.,'  ^^  there  is 
a  simple  acceptance  of  an  offer  to  purchase,  accom- 
panied by  a  statement  that  the  acceptor  desires  that 
the  arrangement  should  be  put  into  some  more  formal 
terms,  the  mere  reference  to  such  a  proposal  will  not 
prevent  the  Court  from  enforcing  the  final  agreement 
so  arrived  at.  But  if  the  agreement  is  made  subject 
to  certain  conditions  then  specified  or  to  be  specified 
by  the  party  making  it,  or  by  his  solicitor,  then,  until 
those  conditions  are  accepted,  there  is  no  final  agree- 
ment such  as  the  Court  will  enforce." 
And  with-  §  288.  Where  there  is  any  variance  between  the 
ance  from  tcrms  of  the  proposal  and  those  of  the  acceptance,  no 
contract  arises:    as  where  A.  offered  to  purchase  a 

>  1  Coll.  301.  V.  Brass,  3  a  B.  D.  667. 

'  L.  R.  18  Eq.  180.   See  too  Lewis         '  L.  B.  18  Eq.  at  p.  181. 
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house  on  certain  terms,  possession  to  be  given  on  or  PAErni. 
before  the  25th  of  July,  and  B.  agreed  to  the  terms,  — '—^ 
and  said  he  would  give  possession  on  the  1st  of 
August.*  And  where  A.  made  the  promoters  of  a 
railway  an  offer  of  a  way-leave  for  the  purpose  of 
their  railway,  which  was  one  for  mineral  traffic  only, 
and  it  was  subsequently  accepted,  but  for  the  purpose 
of  constructing  a  public  railway  for  general  traffic, 
this  was  held  to  be  such  a  variation  in  the  subject- 
matter  as  prevented  any  contract  from  arising.^ 

§  289.  The  introduction  of  a  term  in  the  accept-  Accept- 
ance  which  is  not  m  the  proposal,  is  a  variance  which  not  intro- 
prevents  their  constituting  a  contract.  Therefore,  newtem. 
where  the  defendant  offered  certain  terms  for  a  lease, 
and  the  plaintiff  accepted  the  terms  and  offered  an 
under-lease,  there  was  held  to  be  no  contract.^  So 
where  a  condition  was  introduced  into  the  acceptance, 
it  prevented  its  operating  as  a  contract.^  In  another 
case,  where  the  plaintiff  proposed  a  contract  to  the 
defendant,  stipulating  amongst  other  things  that  a 
lease  should  contain  all  the  covenants  in  the  superior 
lease,  and  the  defendant  signed  the  contract  tendered, 
but  with  the  qualification  that  there  was  nothing  un- 
usual in  such  superior  lesise :  a  draft  of  the  proposed 
lease  was  then  submitted  to  the  defendant,  who  made 
some  alterations,  and  requested  the  plaintiff's  solicitors 
to  adopt  them  at  once,  or  to  refuse  the  lease :  the 
solicitors  sent  back  the  draft,  acceding  to  all  the 
alterations  except  one  as  to  assigning  without  licence : 
it  was  held  that  at  this  stage  there  was  no  contract, 
and  that  the  proposed  lessee  could  determine  the 
treaty.*    And  where  a  proposal  was  made  to  take  an 

1  lUmtledge  v.  Orant,  4  Bing.  653.  *  EaJl   v.  Hall,  12  Beav.   414 ; 

•  Meynell  v.  Surtees,  3  Sm.  &  Gif.  Lucas  y.  Martin,  37  Ch.  D.  597. 
101,  aflBnned  by  Lord  Gran  worth,  »  Lucas  v.  James,  7  Ha.  410.    Cf. 
1  Jut.  N.  8.  737 ;  3  W.  E.  535,  Wright  v.  St.  George,  12  Ir.  Ch.  E. 
■Ukctionmg  this  argament.  226. 

*  EoUawlT.Eyre,  2  S.  &  S.  194. 

k2 
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i*^T  in.  allotment  of  railway  shares,  and  a  letter  was  returned, 
— '-'^—  accepting  the  o£Fer,  but  headed  ^^  not  transferable, '^ 
the  new  term  introduced  by  these  words  prevented 
the  proposal  and  acceptance  from  constituting  a  con- 
tract.* 
Accept-  §  290.     In  a  case  which  went  to  the  House  of 

ject  to  '  Lords,^  the  Court  of  Appeal  held  that  the  purchaser's 
approv^^  acceptance  of  a  proposal  for  sale  "  subject  to  the  title 
c^^^"  being  approved  by  our  solicitors,"  did  not  constitute  a 
contract  by  reason  of  the  new  term ;  for  all  that  the 
simple  acceptance  could  have  given  here  would  have 
been  the  right  to  a  good  title,  and  what  he  stipulated 
for  was  a  title  to  be  approved  by  particular  persons 
of  his  own  selection.  But  in  the  House  of  Lords, 
though  the  decision  of  the  Court  of  Appeal  was  affirmed 
(on  the  ground  that  no  concluded  contract  had  been 
established),  Lord  Cairns  dissented  from  that  Court's 
view  of  the  ejffect  of  the  words  in  question,  and  said,* 
'^  I  am  disposed  to  look  upon  the  words  as  meaning 
nothing  more  than  a  guard  against  its  being  supposed 
that  the  title  was  to  be  accepted  without  investigation, 
as  meaning,  in  fact,  the  title  must  be  investigated  and 
approved  of  in  the  usual  way,  which  would  be  by  the 
solicitor  of  the  purchaser."  If  the  point  be  still  open, 
it  will  be  worthy  of  consideration  whether  the  opinion 
of  Lord  Cairns  can  be  maintained. 
What  iB  §  291,  But  where  the  proposal  leaves  a  term  to 
tenn.  be  decided  by  the  acceptance,  the  decision  of  this  will 
not  of  course  amount  to  the  introduction  of  a  new 
term ;  as  e.g.y  where  the  proposal  has  reference  to  such 
a  day  as  shall  be  named  by  the  party  to  whom  it  is 
made,  and  he  in  accepting  names  the  day.^  And  a 
contract  by  proposal  and  acceptance  may,  like  any 


1  Diike  V.  Andrews,  2  Ex.  290.  Buck,  7  Ch.  D.  683. 

^  Hussey  v.  Etome-Payne,  8  Ch.  '  4  App.  Gas.  at  p.  322. 

B.  670 ;  4  App.  Oas.  31 1 ;  Hudson  v.         *  Boys  v.  Ayerst,  6  Mad.  316. 
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other,  leave  the  price  or  any  other  term  to  be  ascer-  PabtIII. 
tained  in  a  way  agreed  on.*  '—^ 

§  292.  So  again,  it  seems  clear  that  a  variation  Nugatory 
which  is  purely  nugatory  will  not  affect  the  contract  ;^ 
nor  will  the  introduction  into  the  acceptance  of  what 
is  not  matter  of  contract ;  as,  e.ff.j  the  words  ^^  we  hope 
to  give  you  possession  at  half-quarter  day,"  which  were 
held  to  be  a  mere  expression  of  hope,  and  so  not  to 
introduce  a  new  term  into  the  acceptance.® 

§  293.     Nor  will  the  Court  consider  a  new  term  Beference 
to  be  introduced  by  the  circumstance  that  the  accept-  execntion. 
anee  proceeds  to  treat  of  the  way  in  which  the  contract 
is  to  be  carried  into  execution;  as,  for  instance,  by 
referring  to  a  formal  contract  that  was  to  be  drawn.* 

§  294.     Nor  will  a  new  term  be  held  to  be  intro-'indui- 
duced  by  the  mere  grant  of  some  indulgence  by  the  |^ted 
acceptor  to  the  proposer;  as  where  the  proposal  in-  oJptor. 
volved  the  payment   on   a  particular   day,  and  the 
acceptance   added  that  if  the  payment  was  not   so 
made,  interest  at  10  per  cent,  must  also  be  paid.*     It 
would  seem  that  this  could  only  apply  where  the  time 
of  payment  would  be  of  the  essence  of  the  contract,  as 
in  any  other  case  it  would  seem  that  such  a  stipulation 
was  not  an  indulgence. 

§  296.    The  acceptance  must  be  communicated  in  Accept- 

.         I  . .  «  1  ance  must 

some  way  by  the  accepting  party  to  the  other:  a  mere  beoom- 
mental  acceptance  will  not  do.     "  The  plea  is  not  S'ppo^ 
good,"   said   Brian  C.J.,   "  without  showing  that  he  ^^'* 
certified  the  other  of  his  pleasure,  for  it  is  common 


>  Walker  v.  EasU rn  Counties  Rail' 
way  Co,,  6  Ha.  59i. 

^  Lucas  Y.  James,  7  Ha.  410,  424. 
Cf .  infra,  §  636,  and  per  Lord  Colon- 
aay  in  Proprietors,  <fcc.  of  English  & 
Foreign  Credit  Co,  y.  Arduin,  L.  B. 
5  H.  L.  64,  81,  82. 

*  Clive  V.  Beaunumt,  1  De  G.  & 
Sm.  397.    See  also  Johnsofi  y.  King, 


2  Bing.  270. 

*  Gihhins  v.  North  Eastern  Metro^ 
politan  Asylum  District,  11  Beav.  1 ; 
Skinner  v.  M*Douall,  2  De  Q-.  &  Sm. 
265;  Bonnewell  v.  Jenkins,  8  Ch. 
D.  70;  Rossiter  v.  Miller,  3  App. 
Gas.  1124;  and  see  infra,  §  508. 

6  Harris'  case,  L.  B.  7  Ch.  587, 
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^Ch.u^'  learning  that  the  intent  of  a  man  is  not  triable,  for 
even  the  Devil  does  not  know  the  intent  of  a  man."  ^ 

or  to  post  §  296.  But  upon  this  doctrine  a  remarkable  ex- 
ception has  been  engrafted  by  decision,  viz.,  that 
where  the  communications  are  by  post,  the  delivery 
of  the  acceptance  to  the  post  office  makes  a  concluded 
and  absolute  contract,  though  it  may  never  reach  the 
hands  of  the  other  party.  This  conclusion  has  been 
based  on  various  suggestions;  as  that  the  person  making 
the  oflFer  has  assented  to  treating  the  posting  of  the 
acceptance  as  a  sufficient  communication  to  him ;  that 
the  post  office  is  the  agent  of  the  proposer  to  receive  the 
acceptance ;  that  the  balance  of  convenience  is  in  favour 
of  the  doctrine  ;  that  the  acceptor  has  done  all  that  is 
requisite  on  his  part,  and  is  not  answerable  for  the 
casualties  of  the  post  office ;  that  the  case  is  governed 
by  analogy  with  the  law  as  to  notice  of  dishonour  of 
a  bill.  Whetlier  any  of  these  suggested  reasons  are 
satisfactory  is  a  question  now  open  for  discussion  only 
in  the  House  of  Lords ;  for  in  the  Household  Fire  In- 
surance Co.  V.  Grant^  the  majority  of  the  Court  of 
Appeal  upheld  the  conclusion  above  stated,  Lord 
Bramwell  dissenting  in  a  vigorous  judgment.  The 
current  of  authorities  before  this  decision  cited  in  the 
note  hereto  was  not  uniform.^ 

Without         R  297.     The  acceptance,  moreover,  must  be  with- 

UUFSftSOZl"  

able  delay,  out  Unreasonable  delay.  ^^  When  I  ofEer  anything  to 
a  person,"  said  Lord  Cranworth,*  *^  what  I  mean  is,  I 
vrill  do  that  if  you  choose  to  assent  to  it;  meaning, 

1  Year  Book,    17  Edw.  IV.  T.  225 ;  HthVs  case,  4  L.  B.  Eq.  9  ; 

Pascli.  2,  referred  toby  Lord  Black-  Britishy  <fec.  Telegraph  Co,  v.  CoUoiiy 

bum  in   Brogden    v.   Metropolitan  L.  B.  6  Ex.  lOQj  Townsend^s  aue, 

Railway  Co.,  2  App.  Gas.  692.  L.  B.  13  Eq.  148 ;  Walls*  case,  L.  B. 

a  L.  B.  4  Ex.  Div.  216.  16  Eq.  18 ;  Byrne  v.  Van  Tienhoveti, 

'  Adams  ▼.  Lindsell,  1  B.  &  A.  5  C.  P.  D.  344. 

681 ;  Stocken  v.  Collin,  7  M.  &  W.  *  In  MeyneU  v.  Surtees,   1  Jur. 

615 ;  Dunlop  v.  Higgins,  1  H.  L.  0.  N.S.  737 ;  3  W.  B.  535. 
381 ;  Duncan  v.  Topham,  8  C.  B. 
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although  it  is  not  so  expressed,  if  you  choose  to  assent  '^^  ™- 
to  it  within  a  reasonable  time."     This  principle  is  — 

illustrated  by  the  case  of  Williams  v.  Williams ^^  of  which  tiona. 
the  circumstances  were,  that  in  1827  A.  wrote  to  B. 
that  he  had  credited  B.'s  accoimt  with  2201.  in  con- 
sideration of  a  contract  by  B.  to  convey  certain  houses. 
The  abstract  was  delivered ;  but  there  was  no  accept- 
ance in  writing  by  B.,  who  however  five  years  after- 
wards filed  his  bill  against  A.  for  specific  performance. 
It  appeared  that  in  1827  A.  had  abandoned  the  treaty, 
and  that  in  1829  both  parties  considered  it  as  broken 
off,  but  nevertheless  that  B.  had  in  the  meantime  had 
the  benefit  of  the  credit  of  2201.  The  Court  dismissed 
the  bill,  on  the  ground  that  an  offer,  to  convert  it  into 
a  contract,  must  be  accepted  and  acted  on  within  a 
reasonable  space  of  time.  In  another  case,  A.  applied 
to  a  company  for  shares  on  the  8th  of  June,  and  an 
idlotment  was  made  on  the  following  23rd  of  November, 
and  it  was  held  that  the  acceptance  of  the  proposal  to 
take  shares  came  too  late  to  bind  the  proposer.^ 

§  298.     The  proposal,  before  conversion  into   a  ^^^^" 
contract  by  acceptance,  may  be  determined  in  two  the  pro- 
ways,  by  the  withdrawal  of  the  person  making  the 
offer,  or  by  the  refusal  of  the  person  to  whom  it  is 
made. 

§  299.  First,  it  may  be  determined  by  the  pro- 1.  with- 
poser  by  withdrawal  before  acceptance,®  because  the 
proposal  by  itself  creates  no  mutuality  and  no  obliga- 
tion ;  so  that  where  a  person  made  an  offer  for  a  farm, 
which  the  owner  intended  to  accept,  but  did  not  do  so 
bindingly,  and  the  proposer  subsequently  withdrew 

1  17  Beav.  213.  Hors/all  v.  GameU,  6  W.  E.  387 ; 

'  BamsgcUe  Victoria    Hotel     Co.  and  cf .  (as  to  the  right  of  a  vendor 

Limited  y.  Monte/lore^  L.  B.  1  Ex.  at  an  auction  to  withdraw  the  pro- 

109.  perty  at  any  time  before  the  ham- 

•  ThomhuryY.Bevillf  1 Y.  &  CO.  mer  falls)  Warlow  v.  Harrison,  28 

C.  554.   See  also  Meyndl  y.  Surtees,  L.  J.  Q.  B.  18. 
1  Jut,  N.S.   737;   3  W.  E.  635; 
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^^™.  his  offer,  it  was  held  that  he  could  do  so,  and  that 

^— ^  there  was  no  contract.^    And  so  also  where  A.  by 

writing  applied  to  a  company  for  shares  "  which  he 
thereby  accepted  "  and  paid  the  deposit,  but  before 
allotment  withdrew  his  application  and  unsuccessfully 
required  the  return  of  his  deposit,  and  an  allotment 
was  made  to  him,  he  was  held  not  to  be  a  contribu- 
tory.' And  where  a  railway  company  gave  notice  to 
treat  for  part  of  a  manufactory,  which  was  met  by  a 
counter  notice  requiring  them  to  take  the  whole,  and 
the  company  then  gave  notice  of  their  intention  to 
apply  to  the  Board  of  Trade  for  the  appointment  of 
a  surveyor  to  determine  the  value  of  the  premises 
required  by  the  notice  to  treat,  and  of  the  further 
lands  which  the  owner  could  lawfully  require,  and 
had  required  the  company  to  take,  it  was  held  that 
the  company  might  still  withdraw  their  notice  to 
treat.^ 

^nd£"        §  ^^^*     "^^^^  "^^*  ^  retract  is  not  affected  by  the 
time  for     fact  that  the  offer  itself  specifies  a  time  within  which 
preaoribed.  the  acccptancc  is  to  be  made ;  so  that  where  A.  offered 
to  sell  a  house  to  B.,  and  gave  B.  six  weeks  for  a 
definite  answer,  A.  was  held  entitled  to  withdraw  his 
offer  before  the  expiration  of  that  period/ 
Expreee         §  801.     It  is  ncccssary  to  the  effectual  determina- 
with-        tion  of  a  proposal  by  withdrawal  before  acceptance 
not  need-    that  somo  notico  of  withdrawal  or  retractation  should 
**^  be  given  to  or  reach  the  person  to  whom  the  proposal 

was  made,  and  the  mere  posting  of  a  letter  is  not  suffi- 
cient.*   But  it  is  not  needful  that  the  notice  should  be 


1  Warner  v.  Willington,  3  Drew.  <  BouUedgeT*  Grant,  4  Bing.  653  ; 

523 ;  cf .  Eummena  v.  Robins,  4  De.  Cooke  y.  Oxley,  3  T.  B.  653.    Of. 

G.  J.  &  S.  88.  Dtckeneon  y.  Dodds,  2  Ch.  D.  463 ; 

^  Ex  parte  Oraham,  30  L.J.  Bank.  Bristol,  Ac  Bread  Co,  y.  Maggs,  44 

42.  Ch.  D.  616. 

8  Grierson  v.  Cheshire  Lines  Com'  *  Byrne  v.  TienJioven,  5  C.  P.  D. 

mittee,  L.  B.  19  Eq.  83.  344 ;  Stevenson  y.  McLean,  5  Q.  B. 

D.  346. 
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formal  or  express,^     "It  may  well  be  that  the  one  PabtHI. 

man  is  bound  in  some  way  or  other  to  let  the  other '—^ 

man  know  that  his  mind  with  regard  to  the  oflFer  has 
been  changed;"*  but  as  soon  as  the  person  to  whom 
the  offer  was  made  in  fact  has  this  knowledge,  as,  for 
instance,  by  knowing  that  the  proposer  has  sold  the 
property  to  a  third  person,  he  will  be  taken  to  have 
sufficient  notice  of  withdrawal,  and  he  cannot  after- 
wards by  accepting  the  offer  make  a  binding  con- 
tract.* 

§  802.     Where  however  the  communication  is  not  Notice 
a  mere  offer  to  contract  but  a  notice  given  in  pursuance  right  of 
of  a  right  of  pre-emption,  the  notice  may,  according  Son?"*^' 
to  the  terms  of  the  instrument  giving  this  pre-emption, 
be  incapable  of  being  withdrawn.^ 

§808.     In  a  recent  case*  the  Court  of  Appeal  have  Unautho- 
held  that  an  tmauthorized  acceptance  by  a  stranger  in  ceptance 
the  name  of  the  person  to  whom  a  proposal  is  made  ^h!*^ 
prevents  the  person  making  the  proposal  from  with-  ^™^*^- 
drawing  it.    The  case  appears  to  be  a  remarkable  one ; 
and  it  raises  such  important  questions  with  regard  to 
the  true  nature  of  a  contract  that  some  observations 
are  made  upon  it  in  an  additional  note  at  the  end  of 
this  volume,  to  which  the  reader  is  referred. 

It  has  been  lield  that  the  doctrine  of  the  case  above 
discussed  does  not  apply  where  the  ratification  does 
not  come  till  after  the  time  fixed  by  the  contract  for 
performance  has  arrived.* 

§   804.     In  the  second  place,  the  refusal  of  the  ii.BefuiHa 
person  to  whom  the  proposal  is  made  puts  an  end  to  it ; 


I  Dickenaon  y.  Dodd$,  2  Oh.  D.  1  Eq.  567. 

463,  474.  *  Bolton  Partners  v.  Lamherty  41 

>  Per  James  L. J.,  2  Ch.  D.  at  p.  Oli.  D.  295 ;    foUowed    in    In  re 

472.    Qt.  Stevenson  Y>  McLean,  6  Q,  Portuguese  Copper  Mines  Limited, 

B.  D.  346 ;  Ouillamore  y.  Peacocke,  Ex  parte  Badman,  45  Ch.  D.  16. 

12  Ir.  Gh.  B.  at  p.  360.  '  Managers  of  Metropolitan  Asy^ 

'  See  Homfray  y.  FothergiU,  L.  B.  lums  y.  Kingham,  6  Times  L.  B.  217. 
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PABTin. 
Oh.ii 

Variations 
of  the  pro- 
posal. 


Writinja^ 
signed  bj 
one  party 
Buffioieoat. 


and  it  will  not  bo  revived  by  a  subsequent  tender  of 
acceptance.^ 

§  805.  As  it  is  competent  to  the  proposer  to  recall 
his  proposal  at  any  time  before  acceptance,  so  also  he 
may  vary  it  by  the  introduction  of  any  new  term  into 
it.  And  as  the  person  to  whom  the  proposal  is  made 
may  of  course  ojffier  to  accept  the  terms  proposed  with 
any  variation  or  addition,  it  follows  that  each  party 
may  continue  to  add  fresh  stipidations  to  the  proposed 
contract,  until  the  terras  proposed  by  one  side  have 
been  definitely  accepted  by  the  other.*  Therefore 
where  the  owner  of  an  estate  made  a  proposal  re- 
quiring amongst  other  things  the  payment  of  1,500/. 
by  way  of  deposit,  and  the  purchaser  objected  to  it, 
and  before  he  accepted  the  terms,  the  owner  required 
it  to  be  paid  and  the  contract  to  be  signed  before 
a  given  day,  or  the  treaty  to  be  at  an  end,  and  this 
was  not  complied  with,  but  a  subsequent  offer  was 
made  to  sign  the  contract  and  pay  the  deposit ;  the 
Court  held  that  there  was  no  contract.^ 

§  806.  The  Statute  of  Frauds  requiring  that  the 
memorandum  of  agreement  shall  be  signed  by  the 
party  to  be  charged  therewith  and  not  requiring  the 
signature  of  both  parties,  it  follows  that  where  there 
is  a  writing  under  the  hand  of  the  defendant  expressing 
the  contract,  there  is  no  need  to  prove  an  acceptance  in 
writing  by  the  plaintiff  of  the  terms  of  that  contract, 
and  the  institution  of  the  action  is  a  sufficient  accept- 
ance.* If  that  writing  leaves  any  term  open  to  the 
election  of  the  other  party,  the  acceptance  must  of 
course  be  in  writing  to  satisfy  the  statute.* 


1  Hyde  v.  Wrench,  3  Beav.  334. 
The  decision  in  Hodgson  y.  Hutchen- 
son,  5  Vin.  Abr.  522,  pi.  34,  which 
inferred  an  acceptance  from  acts 
after  an  explicit  refusal,  probably 
cannot  be  maintained  on  this  point. 


2  Honeyman  v.  Marry  at  ^  21  Beay. 
14,  affirmed  in  D.P.  6  H.  L.  0. 112. 
Distinguish  Jolltfe  y.  Blurnberg^  18 
W.  E.  784. 

3  S.  0. 

^  Boys  y.  Ayerst,  6  Mad.  316. 
«  Id. 
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§  307.     But  the  cases  have  gone  further,  and  it  is  PamIii. 

now  well  settled  that  where  the  writing  is  a  memo 7—— 

randum  expressing  not  a  contract  but  a  mere  proposal,  aoceptance 
yet  there  the  acceptance  of  this  proposal  (though  it  in  writing. 
seems  essential  to  convert  the  proposal  into  a  contract) 
need  not  be  in  writing. 

This  was  so  decided  by  Kindersley  V.C.,  in  a  case 
where  he  observed  on  the  want  of  previous  authority 
distinctly  to  establish  the  point,  ^  and  his  decision  was 
subsequently  followed  by  the  Courts  of  Exchequer  and 
Exchequer  Chamber.^  In  the  old  case  of  Coleman  v. 
Upcot^^  where  there  was  first  an  acceptance  by  the 
plaintiff  by  parol,  and  subsequently  a  subscription  by 
the  plaintiff,  the  parol  acceptance  appears  to  have  been 
the  ground  of  the  decision  that  there  was  a  binding 
contract. 

§  808.  When  it  has  been  once  established  that  Accept- 
the  acceptance  need  not  be  in  writing,  it  of  course  acts.  ^ 
follows  that  it  may  be  by  acts  as  well  as  words.*  Thus, 
for  example,  where  an  uncle  of  a  young  man  sent  pro- 
posals to  the  friends  of  a  lady,  to  which  no  answer  was 
returned,  but  the  young  man  was  admitted  as  a  suitor, 
and  the  marriage  ensued,  it  was  held  by  Lord  Notting- 
ham to  amount  to  a  complete  contract,  which  ought  to 
be  performed  on  all  sides.^  It  is  an  every-day  occur- 
rence to  infer  assent  from  acts  as  well  as  from  words. 

§  309.  Of  course  no  action  can  be  brought  against  Defen- 

1  .  A  1       1    X  •        dant'a  ao- 

any  one  on  a  parol  acceptance  01  a  proposal  relative  oeptance 
to  the  sale  of  realty.  ^^^  ^ 

§  310.  In  contracts  constituted  by  proposal  and  ac-  Time  at 

A  'x  •       "i_    •  j"i_    ^    j"i_  J.*  •  J   which  the 

ceptance,  it  is  obvious  that  the  question  may  arise,  at  contract  is 


consti- 
tttted. 


»  Warner  v.  Willington,  3  Drew.  Bank  v.  Ecdes,  4  H.  &  N.  139. 
623.  »  5  Vin.  Abr.  627,  pi.   17 ;    cf. 

«  Smith  V.  Ntahy  2  C.  B.  N.  S.  Palmer  v.  Scott,  1  B.  &  My.  391. 
67 ;  ReuM  v.  Fickeley,  L.  R.  1  Ex.  *  WiUiaTns  v.  WiUiama,  L.  E.  2 

342.    See  also  Mozley  y.  Tinkler,  1  Ch.  294. 
C.  M.  &  B.  692 ;  Liverpool  Borough  '  Parker  v.  Serjeant,  Finch,  146. 
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Pabt  m.  what  time  the  treaty  was  converted  into  a  contract.^ 

Oh  ii 

— ^^— ^  In  all  cases  in  which  the  contract  is  perfected  by  the 
letter.       posting  of  a  letter  declaring  the  acceptance,  the  con- 
tract dates  from  the  posting,  and  not  from  the  receipt 
of  the  letter  of  acceptance.' 
whero  §  311^     In  case  of  there  being  an  agent  for  the 

an  agent    proposer  authorizcd  in  that  behalf,  the  communication 
poBer.        of  the  acceptance  to  him  completes  the  contract,  though 
the  agent  may  fail  to  make  known  the  acceptance  to 
his  principal.® 
Bepreeen-       §  312.     One  spocics  of  con tract  by  proposal  and 

tation  and  .  .  i  'j    x    j  i  •  i 

conduct,  acceptance  is  constituted  by  a  promise  or  representa- 
tion made  by  one  person,  and  acts  done  by  another 
person  on  the  faith  of  such  promise  or  representation. 
'*  A  representation,"  said  Lord  Cottenham,*  "  made  by 
one  party  for  the  purpose  of  influencing  the  conduct 
of  the  other  party,  and  acted  on  by  him,  will  in 
general  be  suflScient  to  entitle  him  to  the  assistance  of 
this  Court  for  the  purpose  of  realizing  such  repre- 
sentation." 
Reprcsen-  §  813.  Representations  are  of  two  kinds  :  the  one 
things  of  things  past  or  present,  the  other  of  things  future : 
^*^*  the  one  of  things  done  or  existing,  the  other  of  things 
to  be  done.  With  regard  to  the  former  class,  whenever 
a  representation  as  to  something  alleged  as  a  then 
existing  fact,  which  representation  is  not  true,  has  been 
made  by  a  person  who  knows  it  to  be  untrue,  or  does 
not  know  it  to  be  true,'^  to  another  person  in  order  to 
induce  him  to  an  act,  and  that  act  has  been  thereupon 
done  by  the  second  person  to  his  prejudice,  the  person 
making  the  representation  will  not  be  allowed  by  the 

1  Cf.  on  this  point  DicheTison  v.  Tracey,  2  P.  Wms.  64,  whidi  shows 

Dodds,  2  Oh.  D.  463;  avpra,  §  301.  that  where  the  act  was  not  done  in 

»  Potter  V.  Sanders,  6  Ha.  1 ;  Byrne  reliance  on  the  representation,  no 

V.  Van  Tienhouen,  6  0.  P.  D.  344.  contract  arises. 

3  Wright  v.  Bigg,  15  Beav.  592.  »  Per  Grant  M.B.  in  Aimlie  v. 

*  In  Hammer sley  v.  l)e  Bid,  12  Medlycott,  9  Ves.  21. 
CI.  &  Pin.  62,  n. ;  cf.  Ayliffe  v. 
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Court  afterwards  to  turn  round  and  deny  the  alleged  PAarin. 
fact.     "  It  shall  be,"  said  Lord  Mansfield  C.J.,*  "  as  — ^^ 
represented  to  be."      Thus  for  example,  where  one  lUnatra- 
person  represented  to  another,  on  a  treaty  for  marriage 
with  his  daughter,  that   a  certain   demand  was  not 
existing,  he  was  afterwards  restrained  by  the  Court 
from  proceeding  to  recover  the  demand :  ^  and  where 
a  father  represented  to  a  future  husband  of  his  daughter 
that  she  was  entitled  after  the  death  of  her  parents  to 
10,000/.,  and  she  was  in  fact  only  entitled  to  about 
half  that  amount,  the  balance  was  recovered  from  the 
father's  estate.^     But  in  these  cases,  the  Court  acts 
merely  on  the  principle  of  preventing  fraud,  and  not 
at  all  on  contract ;  *  and  they  therefore  do  not  properly 
come  in  for  discussion  here. 

§  314.     But  with  regard  to  representations  of  some-  Eepresen- 
thing  future,   and  within    the  power   of  the  party  ^°^° 
making  the  statement,  the  case  is  different.     On  the  ^'^^^• 
one  hand,  the  doctrine  of  estoppel  by  representation 
has  no  application  to  such  cases ;  ^  and  on  the  other 
hand  such   a  representation,   made   for  a  particular 
purpose  by  one  person,  and  followed  by  conduct  in 
pursuance    of    it   by   the    other,    constitutes    a    true 
and  proper  contract.      ^*  There  is  no  middle  term," 
said  Lord  Cran worth,*  ^^no  tertium  quid  between  a 
representation  so  made  to  be   effective  for  such  a 
purpose  and  a  contract ;  they  are  identical."     In  one 


1  In  MofU^fiori  y.  Montefiori,  1 
Wm.  Black.  364. 

3  NevilUx.  WilkiMon,  1  Bro.  C.  C. 
643.  See  also  Oale  y.  LindOy  1  Yem. 
475;  ScoUy.ScoU,  1  Cox,  366;  and 
at  Law,  Montefiori  y.  Montefiori,  1 
Wm.  Bl.  363;  Pickard  y.  Seara,  6  A. 
&  £.  469 ;  Gregg  y.  WdU,  10  A.  & 
£.  90;  Freeman  y.  Cookey  2  Ex.  654 ; 
Howard  y.  Hudean,  2  £1.  &  Bl.  1 ; 
Fotter  y.  Mentor  Life  Assurance  Co», 
3  £L  &  Bl.  48. 


'  Bold  y.  Hutchinaon,  20  Beay. 
250,  afiarmed  5  De  Qt.  M.  &  G. 
558,  on  different  grounds.  See  also 
Jameson  y.  Stein,  21  Beay.  5. 

*  Per  Lord  Cranworth  L.J.  in 
Money  y.  Jordan,  2  De  G.  M.  &  G. 
332. 

^  Maddison  y.  Alder  son,  8  App. 
Gas.  467,  472. 

•  Li  MaunseU  y.  White,  4  H.  L. 
C.  1056. 
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^^  ?^-  case  an  uncle  represented  that  he  would  buy  a  ware- 

Ch.ii.  «       ,  •  ,  1  1  1  ^     •  1 

house  for  his  nephew,  and  at  the  uncle  s  mstance  the 

nephew  entered  into  a  binding  contract  to  purchase 
the  warehouse :  it  was  there  held  that  the  uncle's 
estate  was  bound  to  find  the  purchase-money.* 

Ropresen-       R  315.     In  Order  to  enable  the  Court  to  give  relief 

tation  _  _ 

muflt  be  on  the  ground  of  contract  to  a  person  who  has  acted 
absolute.  OH  the  faith  of  another's  statements,  the  representation 
or  promise  on  which  he  relies  must  be  clear  and  abso- 
lute. Therefore  where  a  father,  after  declining  to 
enter  into  a  settlement,  added  that  he  should  allow  his 
daughter  the  interest  of  2,000/.,  and  that  if  she 
married  he  miffht  bind  himself  to  do  it,  and  pay  the 
principal  at  his  decease,  it  was  held  not  to  be  an 
absolute  contract :  ^  and  so  where  the  father  of  an 
intended  husband  made  only  a  promise  to  recognise 
his  son  in  common  with  the  rest  of  his  family,  but  the 
promise  was  loose  and  vague,  and  defined  no  sum, 
Stuart  V.C.  dismissed  a  bill  filed  by  the  son,  but 
under  the  circumstances  directed  the  costs  to  be  paid 
out  of  the  father's  estate.®  But,  on  the  other  hand, 
where  on  the  treaty  for  a  marriage  the  father  of  the 
intended  wife  wrote  to  the  intended  husband,  *'  At 
my  decease  she  [the  intended  wife]  shall  be  entitled 
to  her  share  in  whatever  property  I  may  die  possessed 
of,"  Lord  Romilly  M.R.  held  that  this  amounted  to  a 
contract  binding  on  the  father  and  his  estate,  and  was 
not  too  vague  to  be  enforced.*  ^^  When,"  said  his 
Lordship,*^  "  a  man  makes  a  solemn  engagement  upon 
an  important  occasion,  such  as  the  marriage  of  his 
daughter,  he  is  bound  by  the  promise  he  then  makes. 
If  ho  induce  a  person  to  act  upon  a  particular  promise 

^  Skidmore  v.  Bradford,  L.  E.  8  White,  1  Jon.  &  L.  567. 
Eq.  134 ;  cf .  Ridley  v.  Ridley,  34  '  Kay  v.  Crook,  3  8m.  &  G.  407. 

Beav.  478.  *  Laver  v.  Fielder,  32  Beav.  1. 

*  Randall  v.  Morgan,  12  Ves.  67.  See  too  Coverdaley,  Ecutwood,  L.  B. 

See  the  obseryationB  on  this  case  of  15  Eq.  121. 
Lord  St.  Leonards  in  Ufaun&eU  y.         '  32  Beay.  at  p.  12. 
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with  a  particular  view  which  afEects  the  interests  in  P^^iii. 

life  of  his  own  children  and  of  the  persons  who  become ^— 

united  to  them,  this  Court  will  not  permit  him  after- 
wards to  forego  his  own  words,  and  say  that  he  was 
not  bound  by  what  he  then  promised.  It  is  upon 
these  principles  that  the  Court  has  acted  in  all  such 
cases ;  it  exercises  its  jurisdiction  for  the  enforcement 
of  the  truth,  and  makes  a  man's  acts  square  with  his 
words,  by  compelling  him  to  perform  what  he  has 
undertaken." 

§   316.     Where  the  representation  is  merely  of  Where  the 
what  the  person  intends  to  do,  or  the  promise  is  one  men^ 
for  the  performance  of  which  the  person  making  it  honorary. 
refuses  to  contract,  and  insists  that  the  recipient  shall 
rely  on  his  honour,  the  engagement  is  of  a  merely 
honorary  nature,  and  therefore  not  enforceable  by  the 
Court.*     In  one  case  the  guardians  of  a  young  lady,  Maumeii 
who  was  a  minor,  objected  to  her  marriage  until  a    * 
suitable  settlement  should  be  made  on  behalf  of  her 
intended  husband;    his  uncle,   from   whom  he  had 
expectations,  having  been  previously  consulted  on  the 
matter,  was  informed  of  this  resolution ;  in  reply  to 
which  he  wrote  to  his  nephew,  "My  sentiments  re- 
specting you  continue  unalterable:  however,  I  shall 
never  settle  any  part  of  my  property  out  of  my  power 
so  long  as  I  exist.     My  will  has  been  made  for  some 
time,  and  I  am  confident  that  I  shall  never  alter  it  to 
your  disadvantage.    I  repeat  that  my  Tipperary  estate 
wiU  come  to  you  at  my  death,  unless  some  unforeseen 
occurrence  should  take  place."      The  letter  further 
alleged  that,  as  he  had  never  settled  anything  on  any 
of  his  nephews,  his  doing  so  in  this  case  would  cause 
jealousy  in  the  family :  this  letter  the  writer  desired 
might  be  communicated  to  the  young  lady's  guardians. 
It  was  held  that  the  intention  of  the  uncle  was  not  to 

*  Of.  lArrd  Walpole  v.  Lord  Or/ord,  3  Ves.  402 ;  infra,  §  596. 
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Ch.ii. 


Money  v. 
Jordan, 


FabtIii.  settle  his  property,  and  that  therefore  the  letter  could 
not  be  treated  as  a  contract.* 

§  317.  The  same  principle  governed  the  decision 
of  the  case  of  Money  v.  Jordan}  The  facts  of  the  case 
were,  shortly,  that  B.  was  under  a  bond  for  the  pay- 
ment of  a  sum  of  money  to  A. ;  that  B.  being  about 
to  marry,  A.  said  she  should  never  distress  him  about 
the  bond,  that  she  had  given  it  up,  and  would  never 
enforce  it;  but  on  being  requested  to  give  up  the 
bond,  she  declined  to  do  so,  saying  that  she  would  be 
trusted,  and  tliat  B.  might  rely  on  her  word.  B. 
married,  and  A.  subsequently  having  put  the  bond  in 
suit,  B.  sought  the  interference  of  the  Court  by  in- 
junction. The  representations  in  question  were  held 
to  be  binding  by  Lord  Romilly  M.R.  in  the  first 
instance,  by  Knight  Bruce  L.J.  on  appeal,  and  by 
Lord  St.  Leonards  in  the  House  of  Lords,  whilst  the 
contrary  was  ultimately  decided  by  a  majority  in  the 
House,  consisting  of  Lords  Cranworth  and  Brougham. 
The  question  was  in  a  considerable  part  one  of 
evidence.  But  Lords  Cranworth  and  St.  Leonards 
differed  as  to  the  effect  of  a  representation  of  inten- 
tion, the  latter  holding  such  to  be  binding,  and  the 
former  not.' 

§  318.  On  the  same  principle,  where  a  settlement 
was  not  ready  at  the  time  of  the  marriage,  and  the 
lady  married  on  the  husband's  engagement  in  honour 
that  she  should  have  the  same  advantage  of  the  agree- 
ment as  if  it  were  in  writing  and  duly  executed,  the 
Court  refused  to  interfere,  as  the  engagement  was 


other 
illastra- 

tiOBB. 


1  Maunadl  t.  Whiie^  1  Jon.  &  L. 
539,  affirmed  4  H.  L.  0.  1039. 

«  16  Beav.  372;  2  De  G.  M.  &  G. 
318 ;  5  n.  L.  G.  185, 9uh  nom,  Jorden 
V.  Money, 

3  With  regard  to  the  force  of  an 
expression  of  intention,  see,  besides 
the  cases  above  stated,  Norton  y. 


Wood,  1  E.  &  My.  178;  Crois  v. 
Sprigg, SHa. 55S ;  Laver y, Fielder ^ 
32  Beav.  1 ;  Coverdale  y.  Ecutwood, 
L.  £.  15  Eq.  121 ;  Loffua  y.  Maw,  3 
Giff.  592,  now  oyerruled  in  Maddir 
9on  y.  Alderson,  8  App,  Cas.  467, 
and  infra,  §§  327,  328. 
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merely  honorary.^    And  again  where  letters  were  sent  P^  ni. 

containing  what  only  amounted  to  a  general  assurance 

that,  if  a  tenant  acted  to  the  satisfaction  of  his  land- 
lord, he  would  deal  honourably  and  handsomely  with 
him  in  regard  to  renewing  his  lease,  this  assurance 
was  discriminated  from  a  matter  of  contract,  and  was 
not  enforced  by  the  Court.' 

§  319.  The  circumstances  of  the  case  of  Morehouse  Manhoute 
V.  Colvin^  were  these,  A  testator,  who  had  by  his  will 
bequeathed  12,500/.  to  his  daughter,  wrote  a  letter  to 
an  old  friend  of  his  in  India,  to  whom  the  young  lady 
was  consigned,  and  therein  stated  that,  in  case  of  her 
marrying  with  his  approbation,  her  husband  should 
have  2,000/.  on  the  marriage,  and  continued,  ^^nor 
will  that  be  all :  she  is  and  shall  be  noticed  in  my 
will ;  but  to  what  further  amount  I  cannot  precisely 
say,  owing  to  the  present  reduced  and  reducing  state 
of  interest,  which  puts  it  out  of  my  power  to  deter- 
mine at  present  what  I  may  have  to  dispose  of.''  The 
substance  of  these  terms  was  communicated  to  the 
intended  husband :  the  testator  revoked  his  will,  and 
made  another,  omitting  the  legacy,  and  giving  his 
daughter  a  residuary  and  contingent  interest:  Lord 
Romilly  M.R.,  and  afterwards  the  Court  of  Appeal  in 
Chancery,  held  that  there  was  no  contract  which  could 
be  enforced. 

§  320.  Again,  in  Maddison  v.  AldersoUy^  the  appel-  ^^"^^ 
lant,  a  housekeeper,  had  been  long  in  the  service  of  a  ^. 
farmer,  and  proposed  to  leave  him;  he  told  her  of 
expectations  he  had  from  an  uncle,  and  that  the  uncle 
wished  her  to  stay  with  him  as  long  as  he  lived,  and 
to  make  all  right  by  leaving  her  the  farm,  which  he 
(the  farmer)  promised  to  do  if  she  lived  with  him; 
the  appeUant  remained  with  the  farmer  tm  his  death. 

I  VucouwU$$  MontaeuU  y.  Max^  441. 

wdl^  1  P.  Wms.  61S.  *  15  Beay.  341. 

>  iVteey.  AiehOan,  1 T.  &  0.  Ex.  *  8  App.  Gas.  467. 

F.  L 
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Part  III.    The  HousG  of  Lords  held  the  case  was  one  of  conduct 

^"^  induced   by  promises  and  not  of   definite  contract; 

that  there  was  no  contract  on  her  part  to  remain 

with  her  master,  and  that  he  was  at  liberty  to  have 

dismissed  her  at  any  time. 

Sabse-  §  321.     Where,  subsequently  to  representations  of 

Sement      the  sort  which  we  have  been  considering,  a  settlement 

silent  astoi         t_  .j  i-  ••        lixi* 

promise,     has  bccn  oxecutcd  making  a  provision  but  taking  no 
notice  of  the  subject  of  the  representations,  a  pre- 
sumption arises  that  the  settlement  contains  the  whole 
contract,  and  this,  if  not  rebutted,  is  of  course  a  bar 
to  any  relief  on  the  representations.* 
Where  the      §   322.     The   samo  rcsult    more   clearly  follows 
did  not      where  not  only  is  there  a  settlement  which  is  silent  as 
mairUge.^  to  the  promisc,  but  where  it  appears  that  the  marriage 
was  determined  on  long  before  the  promise.     There  it 
is  evident  that  the  promise  did  not  induce  the  mar- 
riage.' 
Owes  §  323.     We  will  now  proceed  to  consider  the  cases 

repreeen-    in  which  a  representation,  followed  by  conduct  of  the 
binding,     party  to  whom   it  is   made,   has  been   held  to  be 

binding. 

In  cases  of      §  324.     Thosc  cascs  havc  for  the  most  part  turned 

SSS,    upon  representations  made  in  the  course  of  marriage 

treaties,  followed  by  marriage  made  on  the  faith  of 

such  representations, — a  class  of  cases  in  which  the 

Court  is  inclined  to  attach  more  than  ordinary  weight 

to  the  language  of  the  one  party,  when  it  is  calculated 

to  convey  a  false  impression  to  the  other.* 

Bistinc-          §  325.     Whcro  the  proposal  is  in  writing,  the 

tween        marriage  and  other  acts  are  relied  on  only  as  evidence 

and  verbal  of    acccptancc ;     but  where  the  proposal    has  been 

proposal,      ^^^^^j^  ^^^  ^^^g  ^^^   ^^  ^^^^   ^^  ^jg^  ^  constituting 

^  Loxley  t.  Heath,  I  Do  G.  F.  &         >  OoldicuUr.  Tounuend,  28  Beay. 
J.  489 ;  Sanda  v.  Soden,  31  L.  J.  Oh.      445. 

870 ;  Be  Badcock,  17  Ch.  D.  361.  '  Per  Lord  St,  Leonards  in  Maun" 

mH  y.  White,  1  Jon.  &  L.  663. 
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a  case  of  part-performance,  for  which  purpose  mar-  ^^'™- 

riage  alone  is,   from  the  words  of  the   Statute   of ^— ^ 

Frauds,  not  sufficient.  The  cases  on  part-performance 
in  connection  with  such  contracts,*  and  also  of  marriage 
in  fraud  of  a  parol  contract,*  are  respectively  con- 
sidered elsewhere. 

§  826.     The  principle  of  the  cases  now  under  dis-  The  prin- 
CQSsion  is  established  by  several  old  decisions,  to  which  estab- 
it  will  be  sufficient  to  refer  ^  before  considering  the 
more  recent  cases. 

§  327.     In  Luders  v.    Anstey^^  a  husband  before  z«rf*r«v. 
marriage  MTote  a  letter  proposing  a  settlement  of  the  ' 

lady's  fortune,  securing  certain  benefits  to  the  children 
of  the  lady's  first  marriage:  shortly  afterwards  the 
marrictge  took  place,  and  Lord  Loughborough  held 
that  the  husband  was  bound  by  the  letter,  though 
bonds  to  execute  a  settlement  had  subsequently  been 
entered  into,  also  securing  benefits,  but  different  ones, 
to  the  same  children.  "  There  is  no  locm  pcenitentioe^^^ 
said  his  Lordship,  "  in  this  case ;  and  I  should  require 
a  positive  distinct  dissent :  and  that  could  not  be  evi- 
denced by  anything  but  an  actual  settlement  before 
marriage,  varying  from  that.'' 

§  328.  In  Saunders  v.  Cramer^  a  paper  signed  by  Saui^t 
a  lady,  expressing  her  intention  of  leaving  her  grand- 
daughter a  certain  sum,  to  be  secured  by  a  bond,  which 
offer  was  to  be,  and  was  in  fact  communicated  to  the 
intended  husband  of  the  young  lady,  and  was  followed 
by  a  marriage,  was  held  a  binding  proposal.  •  The 
mention  of  the  bond  went  to  show  that  it  was  intended 
to  be  binding  on  the  party  making  it. 


»  See  tn/m,  {  619.  373 ;    Cw^m  v.  Maecall,  2  Vera. 

>  See  in/ra,  i  676.  200. 

»  Moore  v.  Hari,   1  Vera.   110,  *  4  Ves.  501;  S.  0.  5  Ves.  213; 

201;  Wank/ordY.  Fatherley,  2  Vem.  Viret  v.  Virety  17  Ch.  D.  365,  n. 

322 ;  Halfpenny  v.  BaXUt,  2  Vem.  •  3  Dr.  &  War.  87. 
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Paet  nr.       §  329.    In  De  Beil  v.  Thomson^^  in  written  proposals 

V—  made  on  the  marriage  treaty  the  father  expressed  that 

Thomson.'  he  "intended  to  leave  his  daughter  a  further  suna 
of  1 0,000/.  in  his  will,  to  be  settled  on  her  and  her 
children,  the  disposition  of  which,  supposing  she  had 
no  children,  to  be  prescribed  by  the  will  of  her  father." 
This  was  held  to  create  an  obligation.  These  pro- 
posals were  made  subject  to  revision ;  but  it  was  held 
that  that  power  was  determined  by  their  acceptance 
by  the  intended  husband,  and  the  marriage  with  the 
father's  consent.  This  decision  of  Lord  Langdale 
M.R.  was  affirmed  by  Lord  Cottenham,*  and  after- 
wards by  the  House  of  Lords.® 
jfoniffO'  §  330.     In  Montgomery  v,  ReiUy^  the   eldest  son 

S«%.  came  into  estates,  subject  to  a  jointure  to  his  mother 
and  portions  to  his  brothers  and  sisters,  and  carried 
on  a  correspondence  with  a  friend  of  the  family  with 
a  view  to  the  increase  of  these  charges,  and  ordered 
the  payment  of  the  increased  jointure  and  interest  on 
the  increased  portions :  on  the  faith  of  a  representa- 
tion made  on  the  strength  of  these  acts  by  the  family 
friend,  a  daughter  married:  the  interest  on  the 
increased  portion  was  continued  to  be  paid  to  the 
daughter,  and  the  agent's  accounts  in  which  these 
payments  were  stated  passed ;  and  the  eldest  son  took 
possession  of  some  property  under  the  arrangement 
with  his  brothers  and  sisters,  to  which  he  would  not 
otherwise  have  been  entitled.  The  House  of  Lords 
decided  that  there  was  a  contract  binding  on  the  eldest 
brother,  and  specifically  enforced  it. 
w  ^'  §  ®^^"     ^"^  -P^^fe  V.  Soady^  the  Court,  notwithstand- 

ing a  considerable  conflict  of  evidence,  came  to  the 


^  3  Beav.  469.  «  1  Bli.  N.  S.  864 ;  S.  C.  1  Dow, 

M2  a.  &  Fin.  61,11.  N.  S.  62. 

'  12  CI.  &  Fin.  46,  «u&nom.  JTam-  '  2  Giff  1,  compromised  on  ap- 

mersley  y.  De  BieL  peal ;  per  Malins  Y.C.  in  Re  Bad- 

cock,  17  Ch.  D.  365. 
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conclusion  that  previously  to  and   in   contemplation  ^^}P- 

of  the  marriage  of  the  plaintiff's  father  and  mother,  

the  natural  father  of  the  lady  had  represented  to  the 
intended  husband  and  to  other  persons  that  a  certain 
estate  of  his  in  Scotland  and  a  sum  of  105,000  sicca 
rupees  were  settled  by  him  as  a  provision  for  his 
daughter  and  her  children,  and  that  the  marriage  was 
contracted  in  a  confidence  in  that  representation.  It 
was  part  of  the  defendant's  case  that  at  the  date  of  the 
marriage  there  was  an  existing  testamentary  settle- 
ment of  the  propert)'  in  question  in  favour  of  the  lady  : 
but  the  Court  held  that  such  an  instrument  if  it  existed 
was  made  irrevocable  by  the  representations  of  the 
father :  and  it  gave  the  plaintiff  relief  on  the  ground 
of  the  representation  made. 

And  in  a  later  case  the  same  Judge  (Stuart  V.C.)  Xo/i«v. 
held  that  a  gift  made  by  a  codicil  in  pursuance  of  a 
promise  by  an  uncle  to  his  niece,  on  the  faith  of  which 
she  altered  her  position  in  life  and  continued  to  act 
as  his  caretaker,  became  irrevocable  by  force  of  the 
promise  and  conduct.*  But  this  case  has  been  over- 
ruled by  the  case  of  Maddison  v.  Alderson} 

In  Cover  dale  v.  Eastwood^  the  contract  was  contained  CoverdaU 
in  letters,  and  the  only  serious  question  was  one  of  wood. 
construction. 

§  832.  The  representations  need  not  be  made  by  Represen- 
the  persons  most  immediately  interested  in  the  mar-  stranger. 
riage  treaty.  In  one  case  a  legatee  on  his  marriage 
assigned  part  of  his  legacy  to  the  trustees  of  his 
settlement,  and  covenanted  to  pay  the  amount  by 
instalments.  It  was  proved  that  the  marriage  was 
contracted,  and  the  settlement  made,  on  the  faith  of 
representations  by  the  executor  that  the  legacy  was 
substantial  and  safe  and  would  be  paid  though  at  a 
future  time.     The  estate  of  the  testator  proving  in- 

>  LoffM  T.  Maw,  3  Gifl.  692.      >  8  App.  Gas.  467.       '  L.  B.  15  Eq.  121. 
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sufficieiit  to  pay  the  legacies,  it  was  held  that,  by  force 
of  the  representations,  the  estate  of  the  executor  was 
liable  for  the  amount  of  the  legacy.* 
stfauL"^'        §  333.     The  doctrine  in   question  seems  to  have 
been  carred  to  its  fullest  limits  in  the  case  of  Ptggott 
V.  Stratton}    The  defendant  Stratton  was  lessee  for  a 
long  term  of  plots  A,  B,  and  C.     The  lease  contained 
a  covenant  that  any  new  houses  should  be  detached 
and  separated  from  one  another  by  an  open  space  of 
not  less  than  thirty  feet.     Plot  C  lay  between  B  and 
the  sea.     The  defendant  Harbour,  under  whom  the 
plaintiff  claimed  as  assign,  negotiated  with  Stratton  for 
an  under-lease  of  part  of  B,  and  Stratton  in  answer  to 
a  question  stated  that  he  could  not  build  closer  than 
thirty  feet  because  the  lease  forbad  him,  and  Harbour 
swore  that  thereupon  he  was  induced  to  take  the  land, 
and  further  that  in  order  to  satisfy  himself  he  asked 
for  and  was  shown  a  draft  of  the  lease.     An  under- 
lease was  executed  containing  covenants  referring  to 
the  original  lease.    The  original  lease  was  surrendered, 
and  a  new  lease  granted  with  different  covenants,  and 
Stratton   the  lessee  proposed  to  build  so  as  not  to 
leave  the  thirty  feet  space.     Lord  Hatherley  (then 
Wood  V.C.)  held  that  the  covenants  in  the  under-lease 
did  not  restrain  this  conduct,  but  that  the  representa- 
tion did.     He  held  it  equivalent  to  a  representation 
that  the  lease  was  an  instrument  by  which  the  pro- 
perty was  secured  to  the  purchaser  in  a  course  of  en- 
joyment, and  that  to  permit  him  to  alter  that  course 
would  be  to  permit  him  to  derogate  from   his   own 
grant.     Lord  Campbell  and  Turner  L.J.  held  that  the 
defendant  was  bound  both  by  his  covenants  in   his 
under-lease  and  by  his  representation.    Knight  Bruce 
L.J.  held  that  he  was  bound  by  his   covenants,  but 


1  nidUyii  V.  BoasiteTy  1  De  O.  M.         *  Jolme.  341 ;  S.  0.  1  De  Ot.  F. 
&  G.  9.  &  J.  33. 
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declined  to  give  any  opinion  on  the  other  point.  It  ^^  ni- 
will  not  escape  notice  that  in  this  case  the  only  repre-  — — — 
sentation  made  was  one  of  an  existing  fact^  viz.^  the 
existence  of  the  lease,  that  there  was  no  statement  that 
the  state  of  things  should  continue,  or  that  the  lease 
should  not  be  surrendered  or  allowed  to  drop,  and  that 
to  infer  from  the  existence  of  a  lease  that  it  should 
never  be  surrendered,  seems,  in  the  absence  of  express 
contract,  a  somewhat  strong  inference.  The  case  is, 
however,  one  of  the  highest  authority. 


CHAPTER  HI. 

OP  THE  INCOMPLETENESS  OF  THE  CONTR/LCT. 

Past  III.       S  334.     "NOTHING    IS    more    established   in  this 

Ch  iii 

'■ — -  Court,"  said  Lord  Hardwicke/  speaking  of  contracts 

must  be     which  the  Court  will  enforce,  "  than  that  every  agree- 
fS^^d    ment  of  this  kind  ought  to  be  certain,  fair,  and  just  in 
J'**^         all  its  parts.     If  any  of  those  ingredients  are  wanting 
in  the  case,  this  Court  will  not  decree  a  specific  per- 
formance."    "  I  lay  it  down  as  a  general  proposition," 
said  Lord  Rosslyn,*  "to  which  I  know  no  limitation, 
that  all  agreements,  in  order  to  be  executed  in  this 
Court,  must  be  certain  and  defined:  secondly,  they 
must  be  equal  and  fair ;  for  this  Court,  unless  they  are 
fair,  will  not  execute  them :  and  thirdly,  they  must  be 
proved  in  such  manner  as  the  law  requires." 
Where  §  336.     In  regard  to  objections  founded  on  the 

Form^e.  Want  of  any  of  these  qualities  in  the  contract,  or  on 
the  incapacity  of  the  Court  to  perform  the  contract,  or 
its  illegality,  the  Court  is,  from  obvious  motives  of 
justice,  somewhat  unwilling  to  entertain  the  objection, 
when  it  is  made  after  part-performance,  from  which 
the  defendant  has  derived  benefits,  and  the  plaintiff 
cannot  be  fully  recompensed  except  by  the  perform- 
ance of  the  contract  in  specie.^  When  a  contract  has 
been  partly  executed  by  possession  having  been  taken 

1  In  Buxton  y.  Lister ^  3  Atk.  386.  derwood  y.  Hitchcox,  1  Yes.  Sen. 

See  infra,  §  506.  279 ;  Franks  y.  Martin,   1  Eden, 

»  In  Lord  Walpole  y.  Lord  Or-  309. 

ford,  3  Yes,  420  j  accordingly,  ZZn-  »  See  §§  106,  480. 
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under  it,  the  Court,  it  has  been  said,  "  will  strain  its  ^j^™- 
power  to  enforce  a  complete  performance.  ^  

§  336.     The  qualities  of  completeness,  certainty,  Oompiete- 
and  fairness,  which  will  be  now  considered,  will  in  nm|aad 
great  part  be  best  explained  by  showing  cases  in  J^IfS^ 
which  they  have  been  considered  as  being  wanting.  wpiMnod. 
The  qualities  of  completeness  and  certainty  are  not 
perhaps  truly  separable :  but  under  the  former  those 
cases  will  be  rather  considered  where  there  is  the 
absolute  want  of  some  term  in  the  contract ;  under  the 
latter  head  of  certainty,  those  where  it  is  not  the 
entire  want  of  the  term,  but  the  want  of  sufficient 
exactitude  in  it,  which  has  furnished  a  defence  to  a 
specific  performance.* 

§  337.     It  is  evident  that  incompleteness  may  be  incom. 
in  the  contract  itself — in  which  case  there  is  properly  may  be  in 
speaking  no  contract,  or  m  the  eviaence — in  which  evidence. 
case  there  is  no  sufficient  memorandum.     But  never- 
theless it  seems  not  inconvenient  to  consider  these 
defects  together. 

§  338.     The  time  at  which  the  completeness  of  Complete- 

nosA  to 

the  contract  is  to  be  ascertained  was  the  filing  of  the  be  asoer- 
bill,  and  is  now  the  commencement  of  the  action :  so  c^menoe- 
that  it  was  not  sufficient  for  the  purpose  of  obtaining  ^^^. 
an  immediate  decree,  to  prove  that  the  consent  of  a  ^°^' 
tenant  for  life,  which  was  essential  to  the  contract, 
was  given  before  the  hearing.*    It  is  an  obvious  prin- 
ciple of  justice,  that  the  adoption  of  a  contract  by  a 
third  party  shall  not  so  relate  back  as  to  subject  a 
party  to  legal  proceedings  in  respect  of  its  non-per- 
formance, the  non-performance  having  at  the  time 
been  justifiable.^ 

>  Parker  v.  Taswell,  2  De  0.  &  J.  ierdl,  20  Ch.  D.  91,  and  in  Court 

W9,  571.  below  18  Ch.  D.  280. 

a  See  also  the  cases  stated  infra,  *  Bight  v.  Cuthell,  5  East,  491 ; 

Part  m.,  Chap.  xi.  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 

»  Adams  y.  Bmohe,  1  Y.  &  C.  C.  626;  Doe  d,  Ly$ter  v.  Goldvnn,  2 

C.  627.    See  also  SharcUow  y.  Cot-  Q.  B.  143. 
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^^TP'       §  339.     To  this  principle  there  are  some  excep- 

tions,  or  apparent  exceptions,  which  it  is  well  briefly 

tiona.        to  notice.     When  the  contract  is  incomplete  through 
LWhen     tjjg  default  of  the  defendant,  and  the  incompleteness 


pieteneas    is  one  which  can  be  remedied,  the   Court  will   not 
default  of   rcf  usc  its  aid :  thus,  where  a  contract  had  been  entered 
^   ^    into  for  granting  an  annuity  for  three  lives  to   be 
named,  and  the   consideration  had  been  paid,   but 
through  the  defendant's  refusing  to  proceed  the  lives 
had  not  been  named,  the  plaintiff  was  allowed  to  per- 
fect his  contract  by  nominating  three  lives  who  were 
in  being  at  the  time  of  the  contract.^     So  where  the 
defendant  agreed  to  build  a  house  on  the  plaintifPs 
land  and  the  plaintiff  agreed  thereupon  to  grant  a 
lease  which  the  defendant  agreed  to  accept ;  and  the 
defendant  pulled  down  the  old  house  but  neglected  to 
build  the  new  one :  the  Court  held  that  the  contract 
to  accept  a  lease  gave  it  jurisdiction,  that  damages 
could  be  awarded  under  Lord  Cairns'  Act  for  the  non- 
performance of  the  contract  to  build,  and  that  this 
condition  being  thus  satisfied  the  plaintiff  could  have 
performance  of  the  defendant's  contract  to  accept  a 
lease.* 
ii.  Or  may      §  340.     An  action  may  be  maintained  on  a  con- 
be  made     ^^q^q^  whero,  though  somc  term  be  not  ascertained,  the 
^Xiwt     CJourt  has  the  means  of  ascertaining  it,  on  the  prin- 
itseif.        ciple  of  the  maxim  id  certum  est  quod  cerium  reddi  potest. 
Thus,  in  a  contract  for  the  sale  of  lands  under  the 
Lands  Clauses  Consolidation  Act,  in  which  the  sum 
was  not  ascertained,  the  Court  decreed  the  defendants 
to  issue  their  warrant  to  the  Sheriff  to  summon  a  jury 
to  settle  the  compensation :  *  and  the  same  principle  is 

»  Pritchard  v.  Ovey,  1  J.  &  W.  JadcMn,  IJ.  &  H.  319. 
396;  Lord  Kensington  v.  Phillips,  '  Walker  y.  Eastern  Counties  RaU" 

3  Dow.  61.  tvay  Co.,  6  Ha.  594.    See  also  Owen 

'  Soames  v.  Edge,  Johns.  669 ;  v.  Thomas,  3  My.  &  K,  353 ;  Monro 

Middleton  v.  Cheenwood,  2  De  G.  J.  v.  Taylor,  8  Ha.  51. 
&  S.  142.    Distinguish  Norris  v. 
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illustrated  by  the  cases  on  the  requisite  completeness  ^^  in- 
as  to  subject-matter  and  price.*  — '■ — 

§  841«     The  necessary  completeness  of  the  contract  Compiete- 
may  be  considered  in  respect  of  (i.)  the  subject-matter,  becon- 
(ii.)  the  parties  to  the  contract,  (iii.)  the  price,  and 
(iv.)  the  other  terms. 

§  842.     (i.)  Every  valid  contract  must  contain  a  i.  As  to 
description  of  the  subject-matter :  but  it  is  not  neces-  mattep.* 
sary  that  it  should  bo  so  described  as  to  admit  of  no  ' 
doubt  what  it  is  :  for  the  identity  of  the  actual  thing  ' 
and  the  thing  described  may  be  shown  by  extrinsic 
evidence.     This  flows  from  the  very  necessity  of  the    . 
case ;  for  all  actual  things,  except  the  contract  itself, 
being  outside  of  and  beyond  the  contract,  the  connec- 
tion between  the  words  expressing  the  contract  and 
things   outside  it  must  be  established  by  something 
other   than  the  contract  itself,  that  is,  by  extrinsic 
evidence :  the  same  rule  is  admitted,  and  from  the  like 
necessity,  with  regard  both  to  persons  and  things 
mentioned  in  wills;'   and  in  the  cases  of  contracts 
within  both  the  fourth  and  the  seventeenth  sections  of 
the  Statute  of  Frauds,  parol  evidence  as  to  identity  is 
admissible.^    Thus,  for  instance,  the  expression  "  Mr.  niuatra- 
Ogilvie's  house"  was  held  sufficient,   and    extrinsic 
evidence  was  admitted  to  show  what  house  it  referred 
to.*    In  another  case  a  subject-matter  described  as 
"  the    mill    property    including    cottages    in    Esher 
village "  was  held  capable  of  identification  by  parol 
evidence.*    The  expressions  ^Hhis  place"®  and  "the 
lease  "^  have  been  held  sufficient  descriptions  of  the 
thing  sold:  and  '*  your  word"  has  been  explained  by 

»  Infra,  SS  346,  353.  *  McMurray  v.  Spxcer,  L.  E.  5 

>  See  per  Lord  Cranworth  (then  Eq.  527. 

Bolfe  B.)  in  ClatfUm  y.  Lord  Nugent,  *  Waldr<m  y.  Jacob,  I.  E.  5  Eq. 

13  M.  &  W.  207.  131. 

»  Barl  y.  Bourdillon,  1  0.  B.  N.  S.  '  Horsey  y.   Oraham,    L.  E.  6 

188.  C.  P.  9. 

*  Oyilvie  y.  Foljamhe,  3  Mer.  53. 
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parol  evidence  of  a  previous  conversation.^  So  where 
a  contract  referred  to  another  writing,  parol  evidence 
of  the  identity  of  a  certain  writing  with  that  referred 
to  was  admitted ;  *  and  in  another  case  parol  evidence 
was  admitted  to  show  the  meaning  of  ^^  50/.  more  of 
premium,"  and  of  "  the  profit  rent  of  the  present 
tenant."  ^  A  general  description  of  the  subject-matter 
is  sufficient,  as  e.g.  *^  the  Bank  End  estate,"  although 
the  contract  itself  may  provide  for  the  parcels  being 
subsequently  defined.* 

§  343.  Where  it  is  necessary  to  call  in  extrinsic 
evidence,  the  connection  of  the  subject-matter  of  the 
contract,  and  the  thing  in  respect  of  which  specific 
performance  is  sought,  must  be  pleaded  and  supported 
by  sufficient  evidence.* 

§  344.  It  is,  however,  essential  that  the  descrip- 
tion of  the  subject-matter  should  be  so  definite,  as  that 
it  may  be  known  with  certainty  what  the  purchaser 
imagined  himself  to  be  contracting  for,^  and  that  the 
Court  may  be  able  to  ascertain  what  it  is.^  And  so  in 
a  case  where  there  was  a  contract  for  the  letting  of 
^^  coals,  etc.,"  the  statement  of  the  subject-matter  was 
thought  by  Knight  Bruce  L.J.  insufficient,  and  specific 
performance  was  refused  on  that  amongst  other 
grounds.® 

§  346.  With  regard  to  the  description  of  the  sub- 
ject-matter, the  maxim  id  certum  est  quod  certum  reddi 
potest  applies.     Thus,  where  the  memorandum  of  the 


*  MacdonaJd  v.  Longhottom,  1  El. 
&  EL  977 ;  Shardlow  v.  Cotterell,  20 
Ch.  D.  90. 

»  Clinan  v.  Coo/r«,  1  Sch.  &  Lef. 
21,  33.    See  in/ray  §  539. 

»  Skinner  v.  M*Douall,  2  De  G. 
&  Sm.  265. 

*  Haywood  v.  Cope,  25  Beay.  140. 
»  Price  Y.  OHffith,  1  De  G.  M.  & 

0.80. 


«  Stewart  v.  AUiston,  1  Mer.  26, 
33. 

'  Kennedy  v.  Lee,  3  Mer.  441, 
451 ;  per  Lord  Eldon  in  Daniels  y. 
Davison,  16  Yes.  256. 

8  Price  V.  Griffith,  1  De  G.  M.  & 
G.  80.  See  also  Inge  y.  Birming- 
ham, Wolverhampton,  and  Stour 
Valley  Bailway  Co.,  3  De  G.  M.  & 
G.  658. 
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contract  contained  no  specific  description  of  the  pro-  ^^  }P- 
perty  sold,  but  referred  to  the  deeds  as  being  in  the  — ^ — ^ 
possession  of  a  person  named,  the  Court  thought  that 
the  property  might  easily  be  ascertained  before  the 
Master,  and  held  the  description  of  the  subject-matter 
sufficient.^  And  again,  a  contract  to  sell  an  estate 
within  certain  ascertained  boundaries,  described  as 
partly  freehold,  and  partly  leasehold,  is  not  void  for 
uncertainty,  because  it  is  a  good  contract  to  sell  the 
vendor's  interest  in  the  property ;  but  the  purchaser  is 
entitled  to  have  it  reduced  to  certainty  by  the  boun- 
dary of  the  properties  of  different  tenures  being 
ascertained,  or  shown  to  be  capable  of  being  so.^  In 
one  case  the  contract  described  the  property  as  half  an 
acre  of  the  land  as  agreed  on.  The  land  had  previously 
been  paced  out  in  the  purchaser's  presence,  and  the 
description  was  held  sufficient.* 

§  346.  So  the  uncertainty  of  description  of  the  ^?^", 
subject-matter  may  be  got  over  by  the  election  of  one  election. 
party  to  the  contract,  where  the  effect  of  the  contract 
is  to  give  such  a  right  of  election.  Thus,  where  a 
contract  was  made  by  the  defendant  to  sell  to  the 
plaintiff  for  the  purpose  of  a  churchyard  so  much  land 
as  was  necessary  on  the  north  side  of  the  church,  and 
the  plaintiff  obtained  the  sanction  of  the  proper  autho- 
rities to  the  consecration  of  three-quarters  of  an  acre 
of  land  adjoining  the  north  side  of  the  existing  in- 
closure  of  the  church  and  applied  to  the  defendant  to 
convey,  it  was  held  that  the  plaintiff  being  the  person 
to  do  the  first  act  under  the  contract  had  a  right  of 
election,  and  that  if  otherwise  there  was  uncertainty 
of  description  he  had  sufficiently  ascertained  the  land 
to  be  conveyed.*    A  similar  decision  was  pronounced 

1  Otoen  T.  Thomas,  3  My.  &  K.  *  WyUon  y.  Dunn,  34  Ch.  D.  569. 
353;  cLNaylarT.GoodaU,26W.13i.  Bumble  y.  HeygaU,  18  W.  E. 

162.  749. 

'  Monro  y.  Taylor,  8  Ha.  61. 
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^Gh  ™*  ^^  *  ^^^^  where  the  difficulty  arose  on  a  contract  to  let 

^  a  glebe  "  except  thirty-seven  acres,"  and  it  was  held 

that  the  right  of  election  was  with  the  lessee  as  the 
person  who  had  the  first  act  to  do.*  With  these  casea 
may  be  compared  the  cases  on  executory  contracts 
for  the  sale  of  goods  not  specified,  where  the  appro- 
priation by  the  party  entitled  to  elect  converts  the 
executory  contract  into  an  actual  sale  and  passes  the 
property  to  the  vendee.* 
u.  Ab  to  §  847.  (ii.)  The  contracting  parties  must  appear  in 
ties.  the  contract,  or  the  memorandum  of  it,  in  order  to 

constitute  a  binding  contract :  *  but  they  may  so  appear 
either  by  name  or  by  description  or  by  reference  suffi- 
cient to  ascertain  their  identity.*  Where  the  defendant 
made  a  written  offer  to  take  a  lease,  beginning  "  Sir," 
but  without  address,  andHhe  plaintiffs  agent  wrote  an 
acceptance,  but  there  was  no  document  signed  by  the 
defendant  showing  the  intended  lessee's  name,  it  was 
held  that  there  was  no  written  contract.*^ 
Deacrip.  §  348.  The  contracting  parties  may  be  indicated 
stead  of  by  description  instead  of  by  name,  provided  the  de- 
°*™®'  scription  is  sufficient  to  preclude  any  fair  dispute  as  to 
the  identity ;  *  or,  in  other  'words,  is  certain  within  the 
legal  maxim,  id  certum  est  quod  cerium  reddi potest;^  and 
provided  this  description  is  not  by  reference,  but  to 
the  contract  itself.  ^'It  is  scarcely  possible,''  said 
Lord  Romilly  M.R.,^  "  to  look  at  an  auction  list  with- 
out seeing  property  sold  by  a  mortgagee,  or  by  execu- 
tors, or  by  trustees,  without  the  name  being  disclosed 
and  bought  by  somebody  whose  name  is  not  given 

»  JmkiriB  v.  Qreen,  27  Beav.  437.  *  Potter  v.  Duffield,  L.E.  18  Eq.  4. 

^  See  the  cases  coUected  in  Ben-  ^  WittiarM  y.  Jordan,  6  Ch.  D. 

jamin  on  Sales,  Book  II.  chap.  5.  517. 

3  Champion  T.  Plummer,  1  N.  E.  •  Bouiter  v.  Miller,  6  Ch.  D.  648; 

253;  Warner  y,  Willin^fton,ZJ>TGW,  3  App.  Gas.  1124,  1140. 

523 ;  Squire  v.  Whitton,  1  H.  L.  C.  ?  Eood  y.  Lord  BarringUm,  L.  B. 

333 ;  WilliatM  y.  Lake,  2  El.  &  El.  6  Eq.  218.    See  too  BowrdiUon  y. 

349.    Gf.  Sktlifm  y.  CoU,  1  De  G.  CoIUm,  19  W.  B.  556. 
&  J.  587,  596. 
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imtil  the  conveyance  is  prepared.     It  is  the  ordinary  -^^j^^^* 
practice."  

§  349.  "  Your  Lordships,"  said  Earl  Cairns,  ad-  Lord  ^ 
dressing  the  House  of  Lords,  ^'  have  frequently  seen  Btatement 
conditions  of  sale  not  merely  by  auction  but  by  private  ®  ®  ^• 
contract,  in  which  it  is  stated  that  the  sale  is  made, 
sometimes  by  the  owners^  and  sometimes  by  the  mort- 
gagees,  and  a  form  of  contract  is  annexed  in  which  an 
agent  signs  for  the  vendors,  and  no  other  specification 
upon  the  vendors'  part  is  inserted,  and  I  never  heard 
up  to  this  time  that  a  contract  under  those  circumstances 
was  invalid.  In  point  of  fact,  my  Lords,  the  question 
is,  is  there  that  certainty  which  is  described  in  the 
legal  maxim  id  cerium  est  quod  cerium  reddi potest.  If  I 
enter  into  a  contract  on  behalf  of  my  client^  on  behalf 
of  mj  principal^  on  behalf  of  my  friend^  on  behalf  of 
those  whom  it  may  concern^  in  all  those  cases  there  is  no 
such  statement,  and  I  apprehend  that  in  none  of  those 
cases  would  the  note  satisfy  the  requirements  of  the 
Statute  of  Frauds.  But  if  I,  being  really  an  agent, 
enter  into  a  contract  to  sell  Blackacre,  of  which  I  am 
not  proprietor,  or  to  sell  the  house  No.  1,  Portland 
Place,  on  behalf  of  the  owner  of  that  house,  there,  I 
apprehend,  is  a  statement  of  matter  of  fact,  as  to 
which  there  can  be  perfect  certainty,  and  none  of  the 
dangers  struck  at  by  the  Statute  of  Frauds  can 
arise."* 

§  360.     In  one  case  already  referred  to,^  the  sale  Descnp- 
was  stated  to   be  by  direction  of  the  executors  of  BiSScieDt. 
Admiral  F.,  and,  in  another,*  the  vendor  was  stated  to 
be  a  trustee  selling  under  a  trust  for  sale;  and  in  each 
case  the  description  was  held  suflScient.    Again,  where 
the  contract  stated  the  sale  to  be  by  direction  of  the 

^  i?(Mn<er  T.  itfiVZer,  3  App.  Oas.  6Eq.  218.   SeetooTW^y.  Top^am, 

1140.    The  italics  are  not  in  tlie  37  L.  T.  308 ;  Wehh  y.  Kirhy,  3  Sm. 

report.  &  G.  at  p.  337. 

*  Food  y.  Lwd  BarrxngUm,  L.  E.         •  QMing  y.  King,  6  Oh.  D.  660. 
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^^  S^'  proprietor,  that  was  held  to  be  a  sufficient  description.^ 
— '■ — —  In  another  case,  where  property  was   sold  by  ten 
persons  incorporated,  who  worked  the  property  in  the 
name  of  a  company,  it  was  held  that  the  description 
"the  vendors"  was  enough,  because  it  appeared  from 
the  conditions  of  sale  and  memorandum  of  the  con- 
tract, that  the  vendors  were  in  possession,  that  the 
abstract  would  be  an  abstract  of  the  company^s  title, 
and  that  it  was  the  interest  of  the  company  which  was 
being  sold.*    In  one  case  the  signature  of  A.  B.  on  the 
paper  bearing  the  name  of  A.  B.'s  firm  was  held  a 
sufficient  description  of  that  firm.' 
Descrip.         §  361.    But  where  the  contract  did  not  disclose  the 
insuffi-      vendor's  name,  but  stated  the  auctioneer's  name,  and 
^^^ '        the  auctioneer  signed  the  contract  as  confirming  it "  on 
behalf  of  the   vendor,"  the  memorandum  was  held 
insufficient,  because  the  question  who  sold  the  estate 
(«.  e.j  the  question  of  the  contract)  was  left  to  be  de- 
cided by  parol  evidence.* 

§  362.  When  the  conditions  described  the  person 
selling  as  "the  vendor,"  and  named  A.  B.  as  "the 
vendor's  solicitor,"  and  A.  B.  was  the  beneficial  owner 
(and  was  so  known  to  the  purchaser  at  the  time  of  the 
contract),  the  description  was  insufficient  :*  so  was  the 
description  of  the  vendor  as  "landlord."® 
iu-Aflto  §  363.  (iii.)  In  all  sales  it  is  evident  that  price  is 
an  essential  ingredient,  and  that  where  this  is  neither 
ascertained  nor  rendered  ascertainable,  the  contract 
is  void  for  incompleteness,  and  incapable  of  enforce- 
ment.^ 


I  Sale  V.  Lamherty  L.  E.  18  Eq.  1.  *  Potter  v.  Duffidd,  L.  E.  18  Eq.4. 

See  too  Jtossiter  v.  Miller,  6  Ch.  D.  •  JarreU  v.  Hunter,  34  Oh.  D. 

648 ;  3  App.  Gas.  1 124 ;  Beer  v.  Zon-  182. 

donand  Paris  Hotel  C7o.,L.  E.  20  Bq.  «  Coomhay,  WiUces,  1891,  3  Ch.  77. 

412;  and  Thomtu  v.  Brown,  1  Q.  B.  '  Elmore  y.  Kingscote,  6  B.  &  0. 

D.  714.  683;  Goodman  v.  Griffiths,  1  H.  & 

3  Commt9}tfT.5co<<,L.E.20Eq.ll,  N.    574.      Consider   Langstaff   y. 

.  *  Wylson  y.  Dunn,  34  Ch.  D.  569.  Nicholson,  25  Beay.  160. 
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Accordingly  where  A.  agreed  to  sell  an  estate  to  B.  ^^JP^- 

for  1,500/,  less  than  any  other  purchaser  would  give, 

the  contract  was  held  void ;  for  if  the  estate  was  not  where  not 
to  be  sold  to  any  other  purchaser  than  B.,  it  was  im-  tained. 
possible  to  know  what  such  a  purchaser  would  give  for 
it,*  So  again  where  there  was  a  contract  to  sell  at  a 
price  to  be  fixed  by  two  surveyors,  and  they  made  their 
valuation,  but  that  did  not  sufficiently  and  finally  as- 
certain the  price,  specific  performance  was  refused:' 
and  the  like  was  the  result  of  a  similar  case,  where  the 
valuation  was  such  as  the  Court  could  not  act  on,  by 
reason  of  circumstances  of  great  impropriety  on  the 
part  of  one  of  the  valuers,  and  the  valuation  being 
based  on  an  erroneous  view  of  the  facts,* 

§  864«  It  is  not,  however,  necessary  that  the  con-  ^^'^'^ 
tract  should  in  the  first  instance  determine  the  price.*  predueiy 
It  may  either  appoint  a  way  in  which  it  is  to  be  deter-  uie  price, 
mined,  or  it  may  stipulate  for  a  fair  price. 

§  866 •     Where   the  contract  appoints  a  way  of  ^^f 
determining  the  price,  the  Courts  have  in-  some  cases  determin- 
deemed  that  way  es^ntial :  in  other  ca«es  they  have  g.^ 
deemed  it  non-essential,  and  have  treated  the  contract  *^ 
as  essentially  one  to  sell  at  a  fair  price.     In  all  cases 
where  the  principal  subject  of  the  contract  is  to  be 
valued  in  a  specified  manner,  the  manner  has,  it  is 
believed,  been  held  essential :  '^  the  manner  has  often 
been  held  non-essential  where  it  is  applied  only  to  an 
incident  to  the  main  subject,  as  timber  to  land,  fixtures 
to  a  house,  or  plant  to  a  business, 

§  856.    Where  the  contract  specifies  a  way  of  as-  where 
certaining  the  price  which  is  essential,  the  contract  is  afloertain- 


>  Bromky  y.  Jefferies,  2  Vom.  N.  8.  78. 

415.  *  Sde  London  Guaraniie  Co,  r. 

*  Hcpcra/i  v.  Hickman^  2  S.  &  S.  Feamley,  5  App.  0a8.  at  p.  920. 
130.  *  Milnea  v.  Oery,  14  Ves.  400, 

*  ChicheiUr  v.  Mclntire,  4  BH.  406. 
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Past  III.  conditional  till  the  ascertainment,  and  is  absolute  only 
^  when  the  price  ha«  been  determined  in  the  manner 
easentiai.    agreed  upon.^     In  case  of  default  in  this  respect  the 
contract  remains  imperfect,  and  incapable  of  being 
enforced :  for  the  Court  will  never  direct  the  payment 
of  such  a  sum  as  A.  may  fix.^ 
-^^^^rtain-      §  357.     If  the  Contract  be  between  A.  and  B,  to 
yainen^to  scU  and  buy  at  such  a  price  as  yaluers  to  be  named 
^™      by  them  shall  fix,  it  seems  that  either  A.  or  B.  may 
refuse  to  name  a  valuer,  and  the  contract  will  remain 
incapable  of  completion  without  any  liability  on  the 
part  of    the  refusing    party.'    But  if    the  contract 
between  A.  and  B,  be  to  sell  and  buy  at  such  a  price 
as  C.  shall  fix,  neither  A.  nor  B.  can  rightfully  pre- 
vent C.'s  determination  and  the  completion  of  the 
contract :  and  it  is  presumed  that  an  action  might  be 
^^  ,      maintained  for  such  prevention.*     "Actus  inceptus," 
maxim,      says  OHO  of  Lord  Bacon's  maxims,*  "  cujus  perfectio 
pendet  ex  voluntate  partium,  revocari  potest :  si  autem 
pendet  ex  voluntate  tertiae  personse  vel  ex  contingent!, 
non  potest."     One  of  his  illustrations  is  this :  "  If  I 
contract  with  you  for  cloth  at  such  a  price  as  J.  S. 
shall  name,  then  if  J.  S.  refuse  to  name,  the  contract 
is  voyd,  but  the  parties  cannot  discharge  it,  because 
they  have  put  it  in  the  power  of  the  third  person  to 
perfect.  "• 
The  doc-        §  358.     The  conclusion  that  a  valid  sale  could  be 
the  Koman  effected  at  such  a  price  as  a  third  person  should  fix 
^'        was  not  arrived  at  in  the  Roman  Law  without  great 
doubt,  or  finally  settled  until  the  time  of  Justinian. 
Ofilius  and  Proculus  maintained  the  validity  of  such  a 

1  Bridgend  dhc,  Co,  y.  Dunraven,  *  See  as  to  the  French  Law  on 

31  Ch.  D.  219.  this  point,  Troplong,  De  la  Vente, 

»  Darbey  v.  Whitaker,  4  Drew.  §  157. 
184;  THUUt.  Charing  Cross  BHdge'        *  Smith  v.  Peters,  L.  B.  20  Bq. 

Co.,  26  Beav.  419.     Ck>n8ideT  Baker  511,  infra,  §  361. 
V.   Metropolitan    Railioay    Co.,   81  •  No.  20. 

Beav.  504.  "  Maxims,  ed.  1636,  pp.  71,  78. 
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f  sale:  Labeo  and  Cassius  denied  it.^  "Sed  nostra  ^^J?- 
decifiio,"  says  Justinian,  after  adverting  to  the  doubts  — '■ — - 
of  the  ancients,  "ita  hoc  constituit,  ut  quotiens  sic 
composita  sit  yenditio  quanti  tile  cestimaverity  sub  hac 
eondicione  staret  contractus  ut,  si  quidem  ipse  qui 
nominatus  est  pretium  definierit,  omnimodo  secundiun 
ejus  aestimationem  et  pretium  persolvatur  et  res  trada- 
tur,  ut  venditio  ad  effectum  perducatur,  emptore 
quidem  ex  enipto  actione,  venditore  autem  ex  vendito 
agente.  Sin  autem  ille  qui  nominatus  est  vel  noluerit 
vel  non  potuerit  pretium  definire,  tunc  pro  nihilo  esse 
venditionem,  quasi  nullo  pretio  statute.''*  The  prin- 
ciple thus  established  by  Justinian  is  embodied  in  the 
French  Law,^  and  has  found  its  way  into  our  juris- 
prudence. 

§  369.     The  persons  nominated  to  value  are  some-  Valuers 
times   though  inaccurately  spoken  of  as  arbitrators.  arbUra- 
Arbitrators   are   appointed    to    settle    a    pre-existing    "* 
dispute :  valuers  to  ascertain  the  value  of  the  subject- 
matter  of  the  sale.     It  follows  that  the  provisions  of 
the  Common  Law  Procedure  Act,  1854  (17  <&  18  Vict, 
c.  124,  8.  12),  are  not  applicable  to  valuers  named  in 
a  contract.* 

§  360.     Of  the  first  class  of  cases,  viz.,  those  in  First  class 
which  the  contract  provides  the  mode  of  ascertaining  ° 
the  price,  and  this  provision   is  an  essential  term, 
Milnes  v.  Gery^  may  be  considered  as  the  leading  case.  MUneiy, 
There  was  there  a  contract  that  land  should  be  sold  at 
a  price  to  be  fixed  by  one  valuer  appointed  on  each 
side,  or  their  umpire :  the  valuers  could  not  agree ; 
and  Grant  M.R.  held  the  contract  to  be  incomplete, 
and  that  the  Court  could  not  supply  the  defect  by 
appointing  other  persons  as  valuers,  which  would  be 
to  execute  a  contract  different  from  that  of  the  parties ; 

1  Troplong,  De  la  Vente,  §  156.  *  Collins  v.  CoIUm,  26  Beav.  306 ; 

»  Inst.  lib.  iii.  tit.  23,  J  1.  Re  Dawdy,  15  Q.  B.  D.  426. 

»  Code  Ciyil,  art.  1592.  *  14  Yes.  400. 
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^^  J?-  although,  where  it  is  merely  a  contract  to  sell  at  a  fair 

—  price,  that  is  a  matter  which  the  Court  can  ascertain. 

"  A  man,"  said  Leach  V.C.,*  "  who  agreed  to  sell  at  a 
price  to  be  named  by  A.,  B.,  and  C,  could  not  be 
compelled  by  a  Court  of  Equity  to  sell  at  any  other 
price."  This  principle  has  governed  the  decision  of 
several  other  cases  of  specific  performance,*  and  may 
further  be  illustrated  by  the  cases  at  Common  Law.*  • 
Difficmity        8  361.     The  difficulty  has  in  several  cases  pre- 

ooo&sionod  * 

by  defea-  vailod,  notwithstanding  the  fact  that  the  obstacle  has 
de£ai5t.  arisen  from  the  defendant's  default.  Thus,  where  the 
contract  was  to  sell  at  a  price  to  be  fixed  by  arbitra- 
tors, but,  in  consequence  of  the  defendant  having 
refused  to  execute  the  arbitration-bond,  it  was  un- 
certain whether  any  award  would  be  made,  the  Court 
refused  to  proceed:*  and  the  same  result  followed 
where  the  refiusal  of  one  of  the  valuers  to  proceed 
appeared  to  arise  from  the  information  given  to  him 
by  the  defendant,  of  his  intention  not  to  complete." 
But  where  a  vendor  had  agreed  to  sell  a  public-house 
for  £10,700,  and  the  furniture  and  fixtures  in  it  at  a 
fair  valuation  to  be  made  by  L.,  and  after  L.  had  com- 
menced taking  the  inventory,  the  vendor  refused  to 
allow  him  to  complete  it,  Jessel  M.E.,  on  an  inter- 
locutory application,  made  an  order  that  L.  be  per- 
mitted to  enter  the  premises  for  the  purpose  of 
completing  the  valuation.*  In  a  case  where  the  price 
was  to  be  ascertained  by  one  of  two  alternative  modes, 
and  no  election  had  been  made  as  to  the  mode  of 


1  In  M</r8e  y.  Merest,  6  Mad.  26.  829. 

*  BlundeU  v.  Bretta/rgh,  17  Ves.  *  WiUu  y.  DavU,  3  Mer.  607; 
232 ;  Oourlay  y.  Duke  of  Somereet,  Vickers  y.  Vidcert,  L.  B.  4  Eq.  529. 
19  Ves.  429 ;  Agar  y.  Macklew,  2  S.  Cf .  Morse  y.  Merest,  6  Mad.  26. 

&  S.  418;  Darhey  y.  Whitaker,  4  •  Darhey  y.  Whitaher,  4  Drew. 

Brew.  134.  134;  FtcX^«  y.  FfcA^«,  L.  B.  4  Eq. 

•  E,g,  Tkumell  y.  Salbumie,  2  629. 

M.  &  W.  786 ;  Morgan  y.  BirnU,  9  •  Smith  y.  Pders,  L.  E.  20  Eq. 

Bing.  672;  Milner  V.  Field,  5  Ex.  611. 
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ascertainment,  the  Court  held  that  no  contract  had  '^^'^'^ 
been  constituted.^  

§  362.     In  a  case  between  a  landowner  and  a  Firth  y. 
railway  company,  a  contract  had  been  entered  into  itaUtoa^ 
under  which  the  company  was  to  do  certain  works.  ^^' 
By  a  subsequent  contract  an  estimate  of  the  cost  of 
completing  the  works  was  to  be  made  by  the  com- 
pany's engineer  and  submitted  to  A.,  the  landowner's 
agent,    "  for  approval : "  in  csuse  of  difference  the 
amount  was  to  be   determined  by  B. :  the   amount 
"when  agreed  or  determined"  was  to  be  paid  to  the 
landowner  by  the  company  in  discharge  of  their  obli- 
gations as  to  the  works.     A.  died  before  approving 
any  estimate.     B.  w«us  living:  it  was  held  that  by 
A.'s  death  the  contract  became  incapable  of  enforce- 
ment.* 

§  868.     Again,   where  a  railway  company  con-  Wyeombe 
tracted  for  the  purchase  of  land  with  a   charitable  co.y. 
corporation  who  had  no  power  to  sell  except  under  the  u^hm- 
Lands  Clauses  Consolidation  Act,  and  the  price  had  ^*^' 
not  been  ascertained  by  surveyor's  certificate  pursuant 
to  the  provisions  of  that  Act,  the  Court  held  that  no 
final  contract  had  been  arrived  at.*    It  may  here  be 
noticed  that,  when  once  the  price  has  been  fixed  pur- 
suant to  the  Act,  the  purchasing  corporation  is  com- 
pellable to  complete  the  purchase.* 

§  364.     The  second  class  of  cases  embraces  those  Second 
contracts  which  are  substantially  for  the  sale  of  the  oases. 
property  in  question  at  a  fair  price,  the  mode  of  ^^^^ 
ascertainment,    though    indicated    by   the    contract,  a^air 
being  subsidiary  and  non-essential :  and  where  conse- 
quently, if  that  mode  of  ascertainment  has  failed,  the 

1  Morgan  y.  MUman,  3  De  Q.  M.  s  Wycombe  BaUway  Co,  r.  Don* 
ft  0.  24.  ningUm  Hospital,  L.  B.  1  Oh.  268. 

'  Firth  y.  Midland  Bailway  Co.,  «  Harding  y.  Metropolitan  Bail' 
L.  B.  20  £q.  100.  luay  Co.,  L.  B.  1  Oh.  154 ;  9upra, 

§137. 
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PabtIH.  Court  will  have  recourse  to  some   other  means   of 
— • — ^  coming  at  the  fair  price  and  of  thus  carrying  into  effect 
the  contract  in  its  essential  parts.      As  already  re- 
marked, these  cases  are  principally  of  the  valuation 
of  incidental  matters  and  not  of  the  principal  subject- 
matter  of  the  contract. 
The  dig.         R  365.     Grant   M.R.    not   only  indicated,  in  his 
between     judgment  in  Milnes  v.   Gery^  the  distinction  of  tho 
duMes  of    two  classes  of  cases,  but  in  two  other  cases  before  him 
SUtod.  ^^  acted  upon  it.     In  the  earlier,  in  consequence  of  the 
lunacy  of  the  vendor,  the  valuers  could  not  be  nomi- 
nated ;  but  the  Master  of  the  Rolls  did  not  consider 
this  an  insurmountable  difficulty,    saying  that,   "if 
there  was  a  valid  and  binding  contract,  the  super- 
vening incapacity  of  one  party  cannot  deprive  tho 
other  of  the  benefit ; "  and  he  accordingly  directed  an 
issue  as  to  the  lunacy,  as  a  preliminary  step  in  the 
cause.*    In  the  other  case,  there  was  a  contract  to 
grant  a  lease,  to  contain  such  conditions   as  A.  B. 
should  think  reasonable  and  proper ;  and  his  Honour 
referred  it  to  the  Master  to  settle  the  lease,  and  not  to 
A.  B., — considering  tho  agency  of  A.  B.  not  to  be  of 
the  essence  of  the  contract,  and  that  the  Court  having 
determined  that  the  agreement  as  it  stood  was  bind- 
ing and  conclusive,  it  would  not  require  foreign  aid. 
The  objection  to  A.  B.'s  selling  the  lease  might,  it 
was  said,  have  lain  in  the  mouth  of  the  defendant,  but 
could  not  lie  in  the  mouth  of  the  plaintiff.* 

§  366.  Again,  in  a  case  before  Stuart  V.C.  where 
there  was  a  contract  to  sell  land  and  bleachworks  at  a 
sum  fixed,  and  the  plant  and  machinery  to  be  taken 
at  a  value  to  be  ascertained  by  valuers  to  be  appointed 
by  the  parties,  it  was  held  that  this  was  a  subsidiary 
stipulation  only,  and  that  it  did  not  form  an  obstacle 


»  14  Ves.  400.  »  OouTlay  v.  Duke  ofSomersd,  19 

8  Hall  T.  Warreuy  9  Ves.  606.  Ves.  429. 


OF  THE  INCOMPLETENESS  OP  THE  CONTRACT. 


167 


to  specific  performance,  which  was  accordingly  de-  ^^^' 

creed  with  costs.^     The  same  view  was  taken  both  by 

Stuart  V.C.  and  on  appeal  by  Lord  Hatherley  in  a 
case  where  the  main  subject  of  the  contract  was  the 
sale  of  an  estate  for  24,000/.,  and  a  provision  was 
inserted  for  the  valuation  of  certain  furniture  and 
articles :  *  and  in  another  case  where  a  partnership 
contract  contained  a  provision  for  a  valuation  at  its 
expiration,  which  fell  through  from  their  being  no 
provision  as  to  an  umpire,  the  Court  ascertained  the 
value.*  The  main  object-  of  the  contract  there  was 
the  partnership :  the  defendant  had  had  the  benefit  of 
that  contract,  and  could  not  be  allowed  to  escape  from 
the  subsidiary  contract  as  to  sale  on  the  ground  of  the 
difficulty  as  to  the  valuation. 

5  367.     In  another  case  before   Stuart  V.C.  he  Jff^^y^UY. 

tit  1  ••PIT  aurteea, 

remarked  that,  where  possession  is  referable  to  a  con- 
tract to  give  a  fair  consideration,  the  amount  of  which 
has  not  been  settled,  the  Court  will,  in  favour  of  pos- 
session and  expenditure  referable  to  this  contract, 
endeavour  by  every  means  within  the  legitimate 
bounds  of  its  jurisdiction  to  ascertain  the  amount  of 
the  consideration.* 

§368.     (iv.)  It  is  of  course  essential  to  the  com-  iv.  Asto 
pleteness  of  the  contract,  and  it  should  express  not  tems 
only  the  names  of  the  parties,  the  subject-matter,  and  TOntract. 
the  price,  but  all  the  other  material  terms.     What  are, 
in  each  case,  the  material  terms  of  a  contract,  and 
how  far  it  must  descend  into  details  to  prevent  its 
being  void  as  incomplete  and  uncertain,  are  questions 

^  Jaduon  y.  Jtukwa^  1  Sm.  &  Gh.  ^  EicharcUon  y.  Smithy  L.  B.  5 

1S4 ;  Paris  Chocolate  Co.  y.  Crystal  Oh.  648. 

IhUace  Cb.,  3  Sm-  &  G.  119,  123.  »  Dtnhcm  y.  Bradford,  L.  E.  6 

Ab  to  the  way  in  which  referees  Oh.  519. 

as  to  price  ought  to  proceed,  and  on  ^  Meyndl  y.  Bwrtees^  3  Sm.  &  Gif . 

what  grounds  they  may  determine,  101,  113,  affirmed  1  Jur.  N.  Si  737; 

see  Eads  y.  Williams,  4  De  Q.  M.  &  3  W.  E.  635.    See  also  Chfslyn  y. 

G.  674.  IMby,  2  Y.  &  0.  Ex.  170, 
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^^*  }p'  which  must  of  course  be  determined  by  a  considera- 

Ch.  iii.        .  •' 

tion  of  each  contract  separately.     It  may,  however, 

be  laid  down  that  the  Court  will  carry  into  effect  a 
contract  framed  in  general  terms,  where  the  law  wiU 
supply  the  details ;  *  but  if  any  details  are  to  be  sup- 
plied in  modes  which  cannot  be  adopted  by  the  Court, 
there  is  then  no  concluded  contract  capable  of  being 
enforced." 

§  369.  Though  it  may  be  impossible  to  define 
what  is  the  necessary  completeness  in  the  terms  of  a 
contract,  it  is  easy  to  give  instances  in  which  contracts 
have  been  held  insufficient  in  this  respect.  Such  was 
the  case  where  it  was  not  stated  from  what  time  an 
increased  rent  was  to  commence ;  *  where  the  contract 
did  not  state,  either  directly  or  by  reference,  the 
length  of  the  term  to  be  granted ;  *  where  a  contract 
for  a  lease  for  lives  neither  named  the  lives  nor  de- 
cided by  whom  they  were  to  be  named;*  where  an 
auctioneer's  receipt  was  set  up  as  a  contract,  but  it 
did  not  refer  to  the  conditions  of  sale,  or  show  the 
proportion  which  the  deposit  was  to  bear  to  the  price ;  ^ 
where  there  was  a  term  as  to  the  expenses  which  was 
not  settled  by  the  contract ;  ^  where  there  was  a  con- 
tract for  a  partnership,  which  defined  the  term  of 


1  In  Hampshire  v.  Wickens  (7  Oh. 
D.  555),  the  power  of  the  Court  to 
enforce  a  contract  to  accept  a  lease 
"to  contain  all  usual  coyenants  and 
provisions"  appears  to  have  been 
admitted.  Of.  Haines  v.  Burnett,  27 
Beav.  500 ;  Kendall  v.  Hill,  6  Jur. 
N.  S.  968;  Poyntz  v.  Fortune,  27 
Beay.  393;  Blakeney  y.  Hardie,  I. 
B.  8  Eq.  381 ;  and  consider  Chuilla^ 
more  y.  Feacocke,  12  Ir.  Oh.  B.  354, 
360. 

2  See  South  Wales  Railway  Co.  y. 
Wythes,  6  De  G.  M.  &  G.  888; 
Ridgway  y.  Wharton,  6  H.  L.  0. 
285 ;  RummeiM  y.  Robins^  3  De  Q. 


J.  &  S.  88 ;  infra,  §  380. 

'  Lord  Ormond  y.  Anderson,  '2 
BaU  &  B.  363. 

*  Clinan  y.  Cooke,  1  Sch.  &  Lef. 
22;  Gordon  v.  Trevdyan,  I  Pri.  64; 
Bay/y  y.  Fitzmaurice,  8  El.  &  Bl. 
664. 

»  Wheeler  y.  D'Esterre,  2  Dow, 
359.  But  query  whether  the  lessee 
cannot  name  the  liyes  when  the 
contract  is  silent.  See  also  Lord 
Kensington  y.  Phillips,  3  Dow,  61. 

«  Blagden  y.  Bradbear,  12  Ves. 
466. 

^  Stratford  y.  Bosworth,  2  V,  & 
B.  341. 
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years,  but  was  silent  as  to  the  amount  of  capital  and  "^^  i?i- 
the  manner  in  which  it  was  to  be  provided ; '  and  — '-^ 
where  a  document  showed  the  amount  of  rent  to  be 
paid  by  a  party  to  a  mining  enterprise,  but  was  silent 
as  to  the  other  terms.^ 

§  370.     Contracts  are  often  incomplete  from  their  Some 
reserving  some  matter  for  future  agreement :  unless  left  for 
perhaps  in  cases  where  in  the  absence  of  such  agree-  ^g^- 
ment  the  law  determines  the  matter,^  such  contracts  ^^^' 
are  necessarily  incomplete  until  the  further  agreement 
has  been  come  to.     A  contract  to  contract  is  nothing. 

§  371.     Where  the  contract  provides  for  the  deter-  ^^^^ 
mination  of  any  material  thing  by  some  third  person,  to  third 
and  this  has  not  been  done,  the  contract  is  in  the  HSon. 
same  predicament  as  when  the  price  has  been  neither 
expressed  in  the  contract  nor  ascertained.     Cases  have 
occurred  where  buildings  or  works  have  been  stipu- 
lated to  be  done  in  such  manner  as  a  third  person 
may  direct,  and  where  such  direction  has  either  been 
refused  or  not  given :  and  in  these  cases  specific  per- 
formance has  been  refused.* 

§  372.     Besides  the  express  terms  of  the  contract,  ^Ued 
there  are  others  which,  in  the  absence  of  any  expres- 
sion to  the  contrary,   are   implied  by  law.*    With 
regard  to  such  terms,   therefore,   whether  they  be 
necessary  terms  or  not,  the  silence  of  the  contract 


»  Downs  V.  CoUins,  6  Ha.  418. 

a  Caddick  T.  Skidmore,  2  De  O.  & 
J.  52. 

»  Hall  V.  Conder,  2  0.  B.  N.  S. 
22  ;  May  v.  Thomson,  20  Ch.  D. 
705 ;  Metropolitan  Board  y.  Coomhes, 
28  Sol.  Jour.  378. 

*  Tillett  T.  Charing  Cross  Bridge 
Co.,  26  Beav.  419;  Earl  of  Darnley 
T.  London,  Chatham,  and  Dover 
Bailway  Co.,  3  De  G.  J.  &  S.  24  (cf. 
S.  C.  1  ib.  204 ;  L.  E.  2  H.  L.  43). 

*  The  elements  of  aU  contracts 
have  by  some  jurists  been  placed 


in  three  classes:  1st,  those  things 
which  are  essential,  without  which 
the  contract  cannot  exist;  2ndly, 
those  which  are  of  the  nature  but 
not  of  the  essence  of  the  contract, 
being  implied  in  it  unless  expressly 
excluded,  but  capable  of  being  thus 
excluded  without  subverting  the 
contract;  and  3rdly,  the  tilings 
that  are  accidental.  The  terms  in 
question  correspond  of  course  with 
the  second  of  these  classes.  Po- 
thier,  Tr.  des  Oblig.  Part  I.  chap  1, 
sect.  1,  art.  1,  $  3. 
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P^  ™'  ^^®®  ^^*  render  it  incomplete :  thus  a  contract  to  sell 
—  property  described  merely  as  cottages  and  lands  pur- 
chased by  the  vendor  of  persons  named  was  construed 
as  referring  to  and  importing  the  sale  of  the  whole  of 
the  vendor's  interest.^  A  contract  to  sell  a  house 
simply  implies  that  the  interest  sold  is  the  fee  simple;  * 
and  a  contract  to  renew  is  presumed  to  be  for  the  same 
term  as  the  preceding  lease.^ 

§  373.  In  every  contract  for  the  sale  of  land,  a 
condition  is  implied  for  a  good  title,*  and  for  the 
delivery-up  of  the  deeds ;  so  that  where  this  was  pre- 
vented by  the  accidental  destruction  of  the  deeds 
subsequent  to  the  contract,  it  was  held  that  the  vendor 
could  not  enforce  the  sale.®  The  title  to  be  shown,  of 
course,  varies  according  to  the  nature  of  the  property 
to  be  sold :  ®  in  the  case  of  the  sale  of  a  lease,  it  for- 
merly iD  eluded  the  title  of  the  lessor,^  except  in  the 
case  of  a  bishop's  lease.®  But  by  the  Vendor  and 
Purchaser  Act,  1874,®  it  has  been  provided  that  under 
a  contract  to  grant  or  assign  a  term  of  years  whether 
derived  or  to  be  derived  out  of  a  freehold  or  leasehold 
estate  the  intended  lessee  or  assign  shall  not  be  entitled 
to  call  for  the  title  to  the  freehold ;  and  by  the  same 
Act  certain  other  provisions  of  a  kind  very  common  in 
contracts  of  sale  are,  in  the  absence  of  stipulation  to 


*  Bower  v.  CoopeVy  2  Ha.  408. 

2  Hughes  v.  Parker,  8  M.  &  W. 
244. 

'  Price  V.  AssJieton,  1  Y.  &  0.  Ex. 
82. 

*  Doe  d.  Oray  v.  Stanton,  1  M.  & 
W.  695,  701 ;  Worthington  v.  War- 
rington, 5  C.  B.  635.  In  Ogilvie  v. 
Foljambe  (3  Mer.  53),  Grant  M.E. 
appears  to  have  thought  the  right 
to  a  good  title  wa,s  a  collateral  right 
given  by  the  law.  See  Ellis  v. 
Rogers,  29  Oh.  D.  661,  670.  The 
distinction  is  probably  not  of  much 
practical  importance,  for  the  right. 


if  collateral,  is  so  closely  connected 
with  the  contract  that  they  always 
seem  to  go  together. 

*  Bryant  v.  Bush,  4  Buss.  1. 

«  Curling  v.  Flight,  6  Ha.  41 ; 
S.  0.  2  Ph.  613. 

'  Fildes  V.  Hooker,  2  Mer.  424  j 
8outer  v.  Drake,  5  B.  &  Ad.  992 ; 
Hall  V.  Betty,  4  Man.  &  Ghr.  410. 
As  to  a  contract  for  the  sale  of  a 
contract  for  a  lease,  see  Kinirea  y. 
Preston,  25  L.  J.  Ex.  287 ;  and  see 
infra,  §  1355. 

®  Fane  v.  Spencer,  2  Mer.  430,  n. 

»  37  &  38  Vict.  c.  78,  §  2. 
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the  contrary,  made  implied  terms  in  contracts  for  the  "^^  11^- 

sale  of  land.     The  statutory  provisions  with  regard  to  

title   do  not  preclude   the   purchaser  from   showing 
aliunde  that  the  title  of  the  vendor  is  bad.* 

§  374.     The  terms  conferring  on  the  pm^chaser  a  Conditions 
right  to  a  good  title  are  conditions  for  the  benefit  of  the  waived. 
purchaser,  and  may  accordingly  be  waived  by  him, 
though  the  vendor  may  desire  to  insist  on  them  as  a 
ground  for  discharging  himself  from  the  contract.^ 

§  376.  On  principle  there  seems  much  in  favour  Contract 
of  the  view,  that  a  contract  for  an  under-lease  implies  iZ^  ^^' 
that  the  sub-lessee  is  to  be  subject  to  all  the  covenants 
in  the  superior  lease,  and  it  is  not  unsupported  by 
authority.^  But  it  has  been  determined  that  this 
implication  can  only  arise  where  the  purchaser  had  a 
fair  opportunity  of  ascertaining  for  himseH  the  pro- 
visions of  the  original  lease  :  *  and  if  the  contract  were 
silent,  and  unusual  provisions  were  found  in  the  head 
lease,  the  Court  would  probably  not  enforce  specific 
performance  on  the  ground  of  the  implication  referred 
to.*  Possession  taken  by  the  intended  lessee  is  a 
strong  circumstance  to  fix  him  with  an  acceptance  of 
the  terms  of  the  head  lease.®  But  it  is  not  conclusive, 
and  the  circumstances  under  which  the  possession  was 
taken  may  deprive  it  of  this  efPect.^ 

§  376.     The  question  whether  or  no  there  is  an  impUoa- 
implication  in  executory  contracts  in  favour  of  the  to^usuai 
insertion  in  the  executed  contract  of  all  such  stipula-  ^^^' 
tions  as  are  usually  inserted  in  such  contracts,  appears 
one  still  open  in  our  law.® 

»  Janes  y.  WallU,  43  Ch.  D.  674.        282. 

*  Bennett  v.  Fowler,  2  Beav.  302.  «  Cosaer   v.    Collinge  ;   Smith  v. 
>  Cesser  v.  Collinge^  3  My.  &  K.       CaproUy  uhi  supra. 

283 ;  Smith  v.  Capron,  7  Ha.  185 ;  '  Hyde  v.  Warden,  uhi  supra. 

Grosvenor  y.  Oreen,  7  W.  E.  140 ;  ^  JUcketts  v.  Bell,  I  De  G.  &  Sm. 

cf.  Collins  y.  Stuieley,  ib.  710.  335,  where  the  question  wa,s  much 

*  Hyde  y.  Warden,  3  Ex.  D.  72 ;  discussed   by  Kiiight  Bruce  V.O. 
B€eve  y.  Berridge,  20  Q.  B.  D.  523.  Cf .  Beakeney  v.  Hardie,  I.  E.  8  Eq. 

9  Flight  y.  Baslin,  3  My.  &  K.      381. 
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terms  re- 
batted  bj 
a  condi- 
tion or  by 
notice. 


Where 
material 
term  can- 
not be 
snppliedi 
no  per- 
formance. 


Kusel  ▼. 
Watson. 


§  377.  An  implied  term  may  of  course  be  re- 
butted by  the  contract  or  conditions  of  sale ;  as  where 
they  limit  the  title  to  be  deduced,  or  provide  that  the 
purchaser  shall  simply  take  the  vendor's  interest.* 
And  further,  although  an  express  term  of  a  contract 
is  in  nowise  affected  by  notice,*  yet  notice,  communi- 
cating knowledge,  is  suflScient  to  rebut  the  presumption 
of  an  implied  term ;  for  that  is  something  not  growing 
out  of  the  contract  itself,  but  given  by  law,  and  a 
matter  therefore,  not  of  contract,  but  of  notice,*  So 
that,  for  instance,  where  a  purchaser  has  notice  that 
the  vendor  is  only  a  lessee,  he  cannot  insist  on  the 
implication  which  might  otherwise  arise,  that  the  con- 
tract is  for  the  fee.* 

§  378.  Again,  a  material  term  may  well  be  sup- 
plied by  construction  or  inference  where  the  circum- 
stances justify  it:  but  if  neither  supplied  by  expression, 
construction,  nor  inference,  the  contract  is  incapable 
of  performance.  In  a  contract  for  the  grant  of  a 
lease,  the  date  of  the  commencement  of  the  lease  is  a 
material  term,  and  if  it  does  not  appear  in  the  con- 
tract, by  expression  or  reference,  it  is  incomplete:* 
nor  can  it  be  inferred  to  begin  at  the  date  borne  by 
the  memorandum  of  agreement.® 

§  379.  Where  A.,  being  lessee  of  a  house  and 
shop  for  the  unexpired  residue  (fifty-nine  years)  of  a 
term  of  eighty  years,  agreed  to  sub-let  the  premises  to 


1  Freme  v.  Wright,  4  Mad.  364. 

»  Barnett  v.  Wheeler,  7  M.  &  W. 
364;  LeU  v.  Randall,  49  L.  T.  N.  S. 
71. 

s  Ogtlvie  v.  Foljamhe,  3  Mer.  63, 
64 ;  In  re  Oloag  and  Miller,  23  Ch. 
D.  320 ;  CcUo  v.  Thompson,  9  Q.  B. 
D.  616. 

*  Cowley  V.  WatU,  17  Jur.  172. 

»  Blore  V.  Sutton,  1  Mer.  237 ; 
Nesham  y.  Selhy,  L.  £.  13  Eq.  191 ; 
7  Ch.  406.  See  also  Her&ey  t. 
GUdeU,  18  Beav.   174;   Wesley  t. 


Walker,  26  W.  E.  368 ;  Carttvright 
V.  Miller,  36  L.  T.  398;  Southern  y. 
Earriman,  14  W.  B.  487 ;  reversing 
S.  C,  12  W.  B.  704 ;  Boiling  v. 
Evans,  15  W.  B.  394;  White  y. 
McMahon,  18  L.  B.  (Iieland)  460. 
In  Phelan  y.  Tedcastle  (15  L.  B. 
(Ireland)  169),  the  date  was  ascer- 
tained by  reference  to  droum- 
stances. 

*  Marshall  y.  Berridge,  9  Ch.  D. 
233,  oyerruling  Ja^[ue»  y.  Millar,  6 
Ch.  D.  153. 
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B.  (who  did  not  know  the  nature  of  A.'s  interest)  at  a  ^^™- 
fixed  yearly  rent,  but  the  duration  of  the  under-lease  — '■ — '- 
was  not  specified  in  the  contract,  and  B.  went  into 
and  remained  in  possession,  and  laid  out  money  in 
improving  the  premises,  and  ultimately,  when  the 
head  lease  had  still  twenty  years  to  run,  brought  his 
action  for  specific  performance  of  the  contract ;  it  was 
held  by  Bacon  V.C.  that  B.  was  entitled  to  an  under- 
lease for  the  whole  of  the  residue  of  the  term,  less  one 
day ;  and  the  Court  of  Appeal  affirmed  the  plaintiff's 
right  to  an  under-lease  of  defined  duration,  though 
they  varied  the  Vice-Chancellor's  decision  by  direct- 
ing A.  to  grant  an  under-lease  for  the  residue  of  the 
term,  less  one  day,  if  the  plaintiff  should  so  long  live.* 

»  Kusel  V.  Watson,  11  Ch.  D.  129.      16  Eq.  521 ;   Wood  v.  Beard,  2  Ex. 
Of.  Browne  y.  Wam^,  14  Vea.  156;      D.  30. 
lU  K%ng*8  Leasehold  Estates,  L.  B. 


CHAPTER  IV. 


OF  THE  UNCERTAINTY  OF  THE  CONTRACT. 


PABTin.  §  380.  It  is  obvious  that  an  amount  of  certainty 
— '■ — —  must  be  required  in  proceedings  for  the  specific  per- 
axnount  of  f ormanco  of  a  contract  greater  than  that  demanded  in 
^^^^^  an  action  for  damages.  For  to  sustain  the  latter 
proceeding,  the  proposition  required  is  the  negative 
one,  that  the  defendant  has  not  performed  the  con- 
tract,— a  conclusion  which  may  be  often  arrived  at 
without  any  exact  consideration  of  the  terms  of  the 
contract;  whilst  in  proceedings  for  specific  perform- 
ance it  must  appear  not  only  that  the  contract  has  not 
been  performed,  but  what  is  the  contract  which  is  to 
be  performed.  It  is  perhaps  impossible  to  lay  down 
any  general  rule  as  to  what  is  sufficient  certainty  in  a 
contract ;  but  it  may  be  safely  stated  that  the  certainty 
required  must  be  a  reasonable  one,  having  regard  to 
tlie  subject-matter  of  the  contract,^  and  the  circum- 
stances under  which  and  with  regard  to  which  it  was 
entered  into.*  Thus  in  one  case,  where  there  was  a 
contract  between  two  railway  companies,  that  the  one 
should  have  the  right  of  running  with  their  engines, 
carriages,  and  trucks,  and  carrying  traffic  upon  the 
line  of  the  other,  Parker  V.C.  held  that  this  was  not 
too  imcertain  to  be  enforced.*  '^  It  means,"  he  said, 
*^a  reasonable  use, — a  use  consistent  with  the  proper 
enjoyment  of  the  subject-matter,  and  with  the  rights 

»  See  Arist,  Eth.  Nic.  lib.  i.  c.  3.  ^  Great  Northern  Railway  Co,  v. 

'  Marsh  V.  Milligan,  3  Jur.  N.  S.      Manchester^  Sheffidd,  and  Lincoln- 

079  (Wood  V.C).  shire  Bailway  Co,,  6  Do  G.  &  Sm. 

138. 
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of  the  granting  party."  *     And  we  have  abeady  seen  p^t  in. 

that  where  the  terms  of  the  contract  are  general,  but 

the  details  are  such  as  the  law  will  supply,  the  contract 
will  not  be  considered  as  objectionable  for  vagueness 
and  uncertainty.*  In  one  case  a  contract  by  a  railway 
company  with  a  landowner,  to  make  such  roads,  ways, 
and  slips  for  cattle  as  might  be  necessary,  was  held 
not  incapable  of  being  performed  by  the  Court ;  but  it 
is  to  be  observed  that  in  this  case  the  company  had 
entered  and  made  the  railway.^  In  another  case, 
where  a  rector  had  agreed  to  grant  a  lease  of  his 
glebe,  ^'except  thirty-seven  acres  thereof"  (which 
were  not  specified).  Lord  Romilly  M.R.  held  that  the 
contract  was  not  void  for  uncertainty,  inasmuch  as  the 
lessor  had  a  right  to  select  the  thirty-seven  acres  at 
any  time  before  the  execution  of  the  lease.  His 
Lordship  held,  however,  that  this  right  must  be  so 
exercised  as  not  to  interfere  with  the  lessee's  beneficial 
enjoyment  of  the  lands  included  in  the  lease.* 

§  381.    Where  the  terms  of  the  contract  are  origin-  original 
ally  uncertain,  but  the  contract  has  been  acted  on  and  tainty 
a  user  and  course  of  dealing  have  existed  between  the  ""^^^  * 
parties  which  gives  certainty  to  what  was  originally 
imcertain,  the  Court  has  in  some  cases  had  regard  to 
this  as  removing  the  original  difficulty.*^     Part  per- 
formance will  induce  the  Court  to  struggle  against  the 
objection  of  uncertainty.^ 

§  382.     The  mere  fact  of  indefinite  words,  such  as  indefinite 
"  et  coster a^'^  being  used  in  a  contract  does  not  neces- 


^  5  De  G.  &  Sm.  at  p.  149.  J.  559,  and  Buj^a,  %  335. 

'  Ftr  Tamer  L.J.  in  SmAh  Wales  *  Jenkim  v.   Oreen  (No.   1),  27 

HaUway  Co.  y.  WytheSy  5  De  Q-.  M.  Beav.  437 ;  and  see  supra,  §  346. 

&  G.  888 ;  supra,  §  368.  »  Oxford  v.  Pravand,  L.  E.  2  P.  0. 

3  Saunderson  y.  Cockermouth  and  135.     See  also  Laird  y.  Birkenhead 

Wcrkington  Railway  Co.,  11  Beay.  Railway  Co.,  Johns.  500. 

497,  affirmed  by  Lord  Cottenham.  *  HaH  y.  Hart,  18  Oh.  D.  670, 

See  Parker  y.  Taswell,  4  Jur.  N.  S.  685. 
183  (Stuart  V.C.) ;  S.  0.  2  De  G.  & 
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Instances 
of  uncer- 
tain con- 
tracts. 


PiBT  m.  sarily  make  it  too  uncertain  for  performance.  Sucli 
— '■ — '—  words  may  be  understood  with  sufficient  certainty  by 
reference  to  the  words  to  which  they  are  added  and 
the  surrounding  facts  of  the  case.*  Again  where,  by 
the  contract  for  a  lease,  the  tenant  was  to  do  certain 
specified  works,  and  *^  other  works  "  upon  the  property 
at  a  total  estimated  cost  of  about  150/.,  and  the 
specified  works  were  such  as  would  evidently  cost 
nearly  that  sum,  the  Court  considered  the  "other 
works ''  to  be  of  such  a  trifling  description  that  their 
being  left  undefined  was  not  a  ground  for  refusing 
specific  performance.* 

§  383.  On  the  ground  of  uncertainty,  the  Court 
has  refused  specifically  to  perform  marriage-articles 
prepared  by  a  Jewish  rabbi  in  an  obscure  form,  said 
to  prevail  amongst  German  Jews ;  ^  also  a  contract  for 
the  sale  of  land,  where  there  was  a  doubt  as  to  the 
identification  of  a  plan  to  be  incorporated  into  the 
contract.*  In  another  case  the  Court  refused  to  inter- 
fere in  respect  of  an  engsigement  by  the  defendant, 
Mr.  Kean,  to  perform  at  a  theatre.®  "  Independently 
of  the  difficulty  of  compelling  a  man  to  act,"  said 
Shadwell  V.C.,  "there  is  no  time  stated,  and  it  is  not 
stated  in  what  character  he  shall  act ;  and  the  thing  is 
altogether  so  loose  that  it  is  perfectly  impossible  for 
the  Court  to  determine  upon  what  scheme  of  things 
Mr.  Kean  shall  perform  his  agreement."  *  And  where 
a  vendor  had  agreed  to  sell  an  estate  with  a  reserva- 
tion of  "the  necessary  land  for  making  a  railway 
through  the  estate  to  Prince  Town,"  Jessel  M.R.  held 


*  Cooper  v.  Hood,  26  Beav.  293 ; 
PoTvell  V.  Lovegrove,  8  De  Q-.  M.  & 
G.  367 ;  Parker  v.  Taewdl,  2  De  G. 
&  J.  559. 

'  Baumann  y.  James,  L.  B.  3  Ch. 
508. 

»  Franks  v.  Martin,  1  Eden,  309. 


*  Hodges  y.  HorsfaU,  1  Bnas.  &  M. 
116.  DistmgoiBh  Naylor  y.  Ooodall, 
26  W.  E.  162. 

^  KembU  y.  Kean,  6  Sim.  333. 
Of.  Qhmis  y.  McQhee,  13  Ir,  Ch.  E. 
48. 

•  6  Sim.  at  p.  337. 
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that  the  contract  could  not  be  enforced  by  the  pur-  ^^  ™- 
chaser/  

§  384.  So  again,  where  the  contract  is  discrepant 
with  itself,  or  there  are  two  different  contracts  relating 
to  the  same  subject-matter,  the  Court  will  generally- 
refuse  specific  performance,^  In  a  case,®  where  an 
offer  was  made  to  take  a  house  for  a  specific  term  and 
at  a  certain  rent,  if  put  into  thorough  repair,  and  stating 
also  that  the  drawing-rooms  would  be  required  to  be 
handsomely  decorated  according  to  the  present  style, 
and  making  some  further  requirements  as  to  painting, 
and  the  offer  was  accepted,  the  Court  of  Appeal  in 
Chancery,  reversing  the  decision  of  Romilly  M.R., 
dismissed  the  bill  on  the  ground  of  the  uncertainty 
imported  into  the  contract  by  the  expressions  in  the 
offer  as  to  repairs.  Where  a  contract  was  for  the 
purchase  of  "the  land  required"  for  the  construction 
of  a  railway,  at  so  much  per  acre,  and  the  contract 
contained  provisions  agreed  on  between  the  land 
agents  of  the  company  and  the  vendor  as  to  roads, 
culverts,  etc.,  etc..  Lord  Romilly  M.R.  (following  the 
decision  of  Turner  V.C.  in  Webb  v.  Direct  London  and 
Portsmouth  Railway  Company ^^  then  unreversed,)  held 
that  a  surveyor  going  upon  the  ground,  and  having 
the  contract  in  his  hand,  could  accurately  ascertain  the 
land  to  be  taken,  and  that  the  terms  of  the  contract 
were  therefore  suflSciently  explicit ;  but  this  decision 
was  overruled  on  appeal,  and  Knight  Bruce  L.J.  held 
the  language  "  too  vague,  too  uncertain,  too  obscure 
to  enable  this  Court  to  act  with  safety  or  propriety."  * 

>  Pearce  t.  WatU,  L.  E.  20  Eq.  E.  567. 

492.  ^  9  Ha.  129 ;  1  De  Q.  M.  &  Q. 

*  Ckdlaghan  y.  CaUaghan,  8  01.  &  521. 

Fin.  374.  •  Lord  James  Stuart  r.  London 

'  Taylor  y.  Portingtonf  7  De  G.  and  North  Western  Railway  Co,f  15 

M.  &  G.  828 ;  cf.  Norris  v.  Jackson,  Beay.  513 ;  S.  C.  1  De  G.  M.  &  G. 

IJ.  &  H.  319;  Samuda  y.  Lawftyrdy  721.     Of.  Bellaney  y.  Knight,  10  W. 

4  GifF.  42;  Gardner  y,  Fooks,  15  E.  289. 
W.  E.  388;  Dear  y.  Verity,  17  W. 

F.  N 
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^c?  ^  ^  contract  to  take  the  mines  under  lands  of  A.  at  B., 
— ^— ^  B.  being  neither  a  township  nor  a  parish,  has  also  been 
held  uncertain.^ 

§  386.  In  another  case,  where  there  was  a  con- 
tract in  general  terms  for  the  construction  of  a  railway 
according  to  the  terms  of  a  specification  to  be  prepared 
by  the  engineer  of  the  company  for  the  time  being,  it 
was  held  too  vague,  obscure,  and  uncertain  to  be  en- 
forced :  ^  the  like  was  held  in  the  case  of  a  contract  to 
give  the  plaintiffs  accommodation  for  the  sale  of  their 
articles  in  the  refreshment-rooms  of  the  defendants, 
and  to  furnish  them  with  the  necessary  appliances.^ 
The  like  was  again  held  where  one  partner  proposed 
to  sell  to  the  other  his  share  in  the  business,  and  that 
a  large  portion  of  his  capital  should  remain  in  the 
business,  but  the  writing  did  not  state  how  much,  for 
how  long,  or  at  what  interest,  and  this  proposal  was 
accepted.^  And  again,  where  on  the  sale  of  a  piece  of 
land  there  were  stipulations  that,  in  the  event  of  there 
being  any  coals  or  ironstone  under  the  land,  a  royalty 
of  so  much  per  ton  should  be  paid  thereon  by  the  pur- 
chaser to  the  vendor,  and  also  that  any  mines  reqidred 
to  be  left  by  a  certain  railway  company  were  to  be 
paid  for,  as  if  the  same  had  been  gotten,  out  of  the 
money  to  be  received  from  the  railway  company ;  it 
was  held,  with  regard  to  the  latter  stipulation,  that  it 
was  incapable  of  being  worked  out,  inasmuch  as  if  the 
company  bought  the  mines,  the  contingency  whether 
there  was  any  coal  or  ironstone  under  the  land  would 
remain  undecided;  and  as  to  the  former  stipulation,  that 
the  parties  seemed  to  have  intended  to  work  it  out  by 
a  reservation  of  mines  to  the  vendor,  and  a  lease  of 
them  by  the  vendor  to  the  purchaser,  but  that  there 

1  Lancaster  v.  De  Trafford,  31  L.  '  Parts  Chocolate  Co.  t.  Crystal 

J.  Ch.  654.  Palace  Co,,  3  Sm.  &  Giff.  119. 

>  South    Wales   Railway    Co.   v.  ^  Cooper  T.  Hood,  26  Beay.  293. 
Wythes,  5  De  Or.  M.  &  Q.  880. 
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T?as  nothing  to  guide  the  Court  as  to  the  stipulations 
to  be  included  in  such  a  lease,  except  the  rates  of 
royalty ;  and  the  Court  accordingly  declined  to  en- 
force the  contract  for  sale.* 

§  386.  The  same  certainty  will  not  be  required 
in  cases  where  there  is  any  element  of  fraud,  as  in 
simple  cases  of  specific  performance  of  a  contract. 
Thus  where  A.  agreed  with  B.  in  effect  that  if  B. 
would  not  try  to  buy  a  certain  estate,  A.  woxdd  try  to 
buy,  and  in  case  of  success  would  cede  a  portion  of 
the  estate  to  B.  at  a  certain  price :  and  B.  acted  on 
his  bargain  and  allowed  A.  to  purcheuse:  and  A. 
haying  purchased  refused  to  perform  his  part  and  set 
up  the  uncertainty  of  the  part  to  be  ceded :  the  Court 
held  that  the  defence  could  not  avail,  and  directed 
an  inquiry  to  ascertain  the  portion  to  be  given  up 
and  the  price.  It  seems  that  if  this  could  not  have 
been  ascertedned,  B.  might  have  claimed  the  whole 
estate.' 


PabtIII. 
Ch.  iy. 


LesBoer* 

taintj 

reqiiued 

where 

there  is 

fraad. 


^  WUliamwn  y.  WootUm,  3  Drew. 
210.  See  further,  as  to  uncertainty, 
HameU  y.  Yielding,  2  Sch.  &  Lef. 
649;  Tatham  y.  Piatt,  9  Ha.  660; 
Taylor  y.  Oilbertaon,  2  Drew.  391 ; 
Holmes  y.  Ecutern  Counties  Bailway 
Co.,31L&  J.  676;  Sturge  y.  Mid- 


land Bailway  Co.,  6  W.  B.  233; 
Jeffery  y.  Stephens,  8  W.  E.  427 ; 
FiHhY. Bidley,d3Bea,Y. 516;  supra^ 
§93. 

>  Chattock  y.  MuUer,  8  Oh.  D. 
177. 
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CHAPTER  V, 


OF  THE  WANT  OF  FAIRNESS  IN  THE  CONTRACT. 


PabsIII. 

Ch.  ▼. 

Nature 
of  the 
faimeas 
required. 


Unfaimeas 
in  the 
terms  or  in 
eztrinaic 
matters. 


When  as- 
certained. 


§  387.  There  are  many  instances  in  which,  though 
there  is  nothing  that  actually  amounts  to  fraud,  there 
is  nevertheless  a  want  of  that  equality  ^  and  fairness 
in  the  contract  which,  as  we  have  seen,  are  essential 
in  order  that  the  Court  may  exercise  its  extraordinary 
jurisdiction  in  specific  performance.  In  cases  of 
fraud  ^  the  Court  will  not  only  not  perform  a  contract, 
but  will  rescind  it ;  but  there  are  many  cases  in  which 
the  Court  in  the  exercise  of  the  jurisdiction  in  specific 
performance  will  stand  still,  and  interfere  neither  for 
the  one  purpose  nor  the  other.^ 

§  388.  The  unfairness  in  question  may  be  either 
in  the  terms  of  the  contract  itself,  or  it  may  be  in 
matters  extrinsic  and  the  circumstances  under  which 
it  was  made :  with  regard  to  the  latter,  parol  evidence 
is  of  course  admissible.* 

§  389.  The  fairness  of  the  contract,  like  all  its 
other  qualities,  must  be  judged  of  at  the  time  it  is 
entered  into,  or  at  least  when  the  contract  becomes 
absolute,  and  not  by  subsequent  events :  ^  for  the  fact 


^  As  to  the  equality  which  natural 
justice  requires  to  find  place  in  con- 
tracts see  Grotius,  De  Jure  Belli  ac 
Pacis,  lib.  ii.  cap.  12,  sect.  8  et  seq, 

s  The  jurisdiction  to  rescind  is, 
of  course,  not  confined  to  cases  of 
actual  fraud.  See  per  James  L.J. 
in  Torrance  v.  Bolton,  L.  B.  8  Ch. 
at  p.  124. 

'  Per  Lord  Eldon  in  Willan  y. 


Willan,  16  Ves.  83.  See  Savage  v. 
Taylor,  Forr.  234;  Tunning  v.  Jlfor- 
rtce,  2  Bro.  0.  C.  326;  Savage  v. 
Brockaoppy  18  Ves.  336;  Davis  y, 
Symonds,  1  Cox,  at  p.  406;  Bedahaw 
V.  Governor  and  Co,  of  the  Bedford 
Level,  1  Eden,  346. 

*  Davis  T.  Symonds,  1  Cox,  402. 

^  So  as  to  hardship:  see  infra, 
§418. 
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that  events,  uncertain  at  the  time  of  the  contract,  may  ?^  ni. 
afterwards  happen  in  a  manner  contrary  to  the  expec-  — '—^ 
tation  of  one  or  both  of  the  parties,  is  no  reason  for  . 
holding  the   contract  to  have  been  unfair.      ^^The 
period,"  said  the  Irish  Lord  Chancellor  Manners,  ''at 
which  the  Court  is  to  examine  the  agreement  between 
the  parties  is  the  time  when  they  contracted."  * 

§390.     In  the  case,  however,  of  contracts  to  sell  ^^ 
^  '  '  ^  ^  there  IB  a 

at  a  price  to  be  fixed  or  any  other  condition  to  be  per-  condition 
formed  before  they  become  absolute,  it  may  be  urged  formed, 
that  the  time  when  the  contract  becomes  absolute,  and 
not  the  date  of  its  signature,  is  the  time  to  judge  of  its 
fairness.     Unfairness  in  the  valuation  is  certainly  an 
objection. 

§  391.  The  principle  of  judging  of  the  fairness  of  Compro- 
a  contract  at  its  date  applies  to  compromises  and  family 
settlements  of  family  and  other  questions.  ''Where  menta. 
parties,  whose  rights  are  questionable,  have  equal 
knowledge  of  facts,  and  equal  means  of  ascertaining 
what  their  rights  really  are,  and  they  fairly  endeavour 
to  settle  their  respective  rights  amongst  themselves, 
every  Court  must  feel  disposed  to  support  the  con- 
clusions or  agreements  to  which  they  may  fairly  come 
at  the  time,^  and  that  notwithstanding  the  subsequent 
discovery  of  some  common  error "  ®  or  a  subsequent 
judicial  decision  showing  the  rights  of  the  parties  to 
have  been  different  from  what  they  supposed,  or  that 
one  party  had  nothing  to  give  up.*  And  the  uncer- 
tainty which  may  render  a  compromise  fair,  and 
therefore  binding,  may  be  either  in  some  future  and 
uncertain  eveut,  or  the  future  ascertainment  of  some 
event  past  and  therefore  in  itself  certain,   as,   for 

1  In  JReveU  y.  HvMey,  2  Ball  &         >  Per  Lord   Langdale  M.B.   in 

B.  28S.    See  infra,  §  418.  Pickering  v.  Pickering,  2  Beav.  66; 

*  Of.  per  Tomer  L.  J.  in  WUliama  Frank  v.  Frank,  I  Gas.  in  Oh.  84. 
Y.  WiUiams,  L.  B.  2  Oh.  at  p.  304 ;         ^  Laioton  y.  Campion^  18  Beav. 

Bwkndl  y.  Buckndl,  7  Ir.  Ob.  B*  87, 
130. 
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instance,  whether  a  son  was  legitimate  or  not/  or 
whether  an  uncle  had  made  a  particular  will  or  not.* 

§  392.  The  principle  just  stated  is  perhaps  most 
frequently  illustrated  by  cases  of  family  arrangement 
or  of  compromise ;  but  it  is  applicable  to  contracts  of 
whatsoever  nature.  The  case  of  Parker  v.  Palmer ^^ 
which  came  before  the  Court  in  the  fourteenth  year 
of  Charles  II.,  illustrates  this.  Parker,  as  it  appears, 
had,  during  the  Commonwealth,  sold  a  lease  which 
he  had  from  a  dean  and  chapter  for  three  lives,  to 
Palmer,  the  price  agreed  on  being  £4,320.  Subse- 
quently the  purchaser  agreed  with  the  vendor  that,  if 
he  would  abate  him  £420,  he  would  reconvey  the 
lease  whenever  the  King  and  dean  and  chapter  were 
restored:  the  abatement  was  made:  the  King  and 
Church  were  restored :  and  thereupon  the  vendor  sued 
for  a  reconveyance,  which  was  accordingly  decreed 
by  the  then  Master  of  the  Rolls,  and  affirmed  by  Lord 
Clarendon  and  Sir  Orlando  Bridgeman.  Again,  where 
a  man  agreed  to  sell  for  £20  an  allotment  thereafter 
to  be  made  to  him  under  an  inclosure,  and  it  turned 
out  to  be  worth  £200,  he  was  nevertheless  compelled 
to  perform  his  contract:*  and  so  in  a  case  before 
Leach  V.C,  where  he  maintained  a  contract  entered 
into  without  any  fraud  or  concealment,  by  which  one 
partner  agreed  with  the  retiring  partner  to  give  him 
£2,000  for  the  concern,  though  they  knew  the  partner- 
ship to  be  insolvent,  his  Honour  said,  "  Suppose  the 
case  of  a  trade  attended  with  great  risk,  one  partner 
despairing,  the  other  confident  and  willing  to  buy  the 
share  of  his  partner,  and  give  him  £2,000  for  it ;  on 
what  possible  ground  could  this  contract  be  invali- 
dated?""   The  cases    in  which  the    thing    sold    is 


>  BtapHton  y.  StapiUorit  1  Atk.  2. 
2  Heap  Y.  Tonge,  9  Ha.  90. 

>  1  Gas.  in  Ch.  42. 


«  Anon,  before  Jekyll  M.B.  cited 
in  Cootk  y.  Jackson,  6  Ves.  24. 

^  Ex  parte  Peake,  1  Mad.  at  p. 
355. 
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described    in    general    terms, — as,    for    example,    a  ^^^' 

manor, — and  the  extent  and  value  of  it  are  at  the 

time  nncertain,^  and  also  the  cases  in  which  the 
vendor  only  sells  such  interest  in  the  property  as  he 
has,  where  that  which  is  sold  turns  out  differently 
from  the  purchaser's  expectations,  are  analogous  to 
those  before  stated.^ 

§  393.  But  in  order  to  bring  a  contract  within  ^!^" 
this  principle,  the  imcertainty  as  to  the  subject-matter  "™*^  , 
of  the  contract  must  at  the  time  of  the  contract  have  to  both 
been  a  real  one  to  both  parties,  either  from  the  nature  ^^''^^' 
of  things  or  from  the  state  of  knowledge  of  both  par- 
ties. A  contract  entered  into  by  one  party  who 
knows  that  the  subject-matter  of  the  contract  does  not 
exist  with  another  who  does  not  know,  will  not,  it 
seems,  be  executed  by  the  Court,  though  its  terms 
may  be  such  as  to  put  the  ignorant  party  on  his 
guard,  and  to  throw  the  uncertainty  on  him.  In  one 
case,  the  particulars  described  the  subject  of  the  sale 
as  the  interest,  if  any,  of  Francis  Norton  in  certain 
stock  and  also  in  a  lease,  and  stated  that  there  was  a 
lien  of  £100  on  the  lease,  and  the  conditions  provided 
that  even  if  it  should  appear  that  Francis  Norton  had 
no  interest  in  the  premises,  the  purchaser  should  have 
no  remedy  against  the  vendor  to  compel  him  to 
refund ;  in  consequence  of  the  state  of  certain  part- 
nership  accoimis  which  was  known  to  the  vendor,  but 
which  the  purchaser  had  no  means  of  ascertaining,  the 
interest  sold  was  of  no  value  whatsoever,  and  was  in 
fact  only  exposed  to  sale  for  the  purpose  of  enabling 
certain  proceedings  to  be  taken  against  the  separate 
estate  of  Francis  Norton :  the  vendor  made  no  repre- 
sentations as  to  the  value,  but  received  from  the  pur- 
chaser £150  as  the  purchase-money :  Lord  Hatherley 
(then  Wood  V.C.)  set  aside  the  sale  at  the  suit  of 

1  BaxenddU  y.  Seale,  19  Beay.  601.  '  See  infra,  §  1323. 
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I'^tIii.  the  purchaser,  with  costs  against  the  vendor,  on  the 
— '—^  ground  that  the  purchaser  was  buying  what  might  be 
worth  nothing,  while  the  vendor  was  selling  what 
was  worth  nothing.* 
The  oon-        §  394.     Further,  the  principle  in  question  will  not 
miS^e  apply  where,  though  the  terms  of  the  contract  may 
^^^    express    an    uncertainty,   that    uncertainty  was    not 
^7o^    understood  by  the  parties  to  comprise  the  event  which 
^-^c*-        actually  happens.     Thus  where  A.  contracted  with  B. 
for  the  sale  of  a  manor,  and  stipulated  that  he  should 
not  be  obliged  to  define  its  boundary,  and,  the  manor 
turning  out  to  comprise  a  valuable  property  not  before 
known  to  either  party  to  be  part  of  it,  the  purchaser, 
who  had  previously  sought  to  repudiate  the  contract, 
filed  his  bill  for  performance,  Lord  Romilly  M.R.,  on 
consideration  of  the  evidence,  came  to  the  conclusion 
that  neither  party  intended  to  sell  or  buy  a  mere 
doubtful  matter,  and  that  both  parties  at  the  time  of 
the  contract  believed  that  it  included  something  dif- 
ferent from  what  would  then  be  conveyed  to  the 
plaintiff,  if  the  conveyance  were  to  be  executed  as  he 
claimed  it,  and  accordingly  dismissed  the  bill,  but 
without  costs.* 
Davit  Y.         §  396.     In  another  case  there  was  a  farm  which 
appears  to  have  contained  181  acres,  and  had  coal 
under  it,  which  was  known  or  believed  to  be  traversed 
by  a  fault:  the  owners  agreed  to  demise  to  A.  the 
minerals  under  a  portion  of  the  farm  which  lay  to  the 
eastward  of  an  upthrow  fault  to  the  east :  the  quantity^ 
was  described  as  supposed  to  be  98  acres  or  there- 
abouts.    There  were  to  be  a  rent  certain  and  royalties 
on  the  coal  raised.     It  turned  out  that  the  fault  left 
173  instead  of  98  acres  to  the  east  of  it.     The  Court 
of  Appeal  in  Chancery  thought  it  clear  that  of  such 


^  Smith  Y.  Harruon,  26  L.  J.  Ch.         >  BaxendcUe  y.  Scale,  19  Beay. 
412;  6W.  E.  408.  601. 
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a  contract  specific  performance  could  not  have  been  ^^^^^• 
granted  at  the  suit  of  the  lessee.*  

§  396*     In  contracts  to  sell  at  a  price  to  be  fixed  Contracts 
by  a  third  person,  the  Court  would  no  doubt  consider  aVrfce^to 
the  unfairness  of  the  valuer's  conduct  as  a  bar  to  the  ^  ^^^' 
right  to  specific  performance.     So  in  one  case,  where 
the  Court  came  to  the  conclusion  that  it  was  doubtful 
whether  the  valuation  had  been   made  with   a  due 
attention  to  accuracy,  Lord  Eldon  refused  specific 
performance  of  the  contract  to  sell.^ 

§  397.  In  another  case,  where  the  amount  of  Amount 
rent  to  be  paid  was  referred  to  arbitrators  and  an  be  fixed. 
umpire,  one  of  the  arbitrators  so  far  misconducted 
himself  as  to  rest  his  decision,  not  on  his  own  judg- 
ment, but  on  the  will  of  one  of  the  parties  interested, 
and  the  umpire  proceeded  on  the  footing  of  an  outlay 
of  money  by  the  tenant  for  which  the  contract  con- 
tained no  stipulation,  the  House  of  Lords  reversed  a 
decree  for  specific  performance  pronounced  by  the 
Irish  Court  of  Chancery.® 

§  398*  In  another  case,  where  the  referees  con-  Sad»y, 
suited  the  umpire  and  made  their  award  as  to  the  *  "*'^' 
value  of  coal  upon  his  estimate,  though  one  at  least 
of  the  referees  thought  it  wrong,  this  circumstance 
was  held  fatal  to  the  valuation  and  the  suit.*  Other 
objections  were  discussed,  and  it  was  held  that  the 
objections  (i.)  that  the  valuers  did  not  examine  wit- 
nesses, and  (ii.)  that  one  of  the  valuers  did  not  go 
down  the  mine,  but  acted  on  the  report  of  his  grand- 
son, were  not  sustainable :  but  another  objection,  that 
the  valuers  did  not  sign  their  award  together,  was 
held  entitled  to  much  weight  though  not  determined 

1  Davia  v.  Shepherd,  L.  E.  1  Oh.  »  Chichester  v.  Macintire,  4  Bli. 

410.  N.  S.  78. 

»  Emerif  y.   TTcwe,  8  Ves.  605.  *  Eada  v.  WiHiams,  4  De  G.  M, 

Distingaiah   Collier  y.  M<uon,  25  &  G.  674. 
Beay.  200. 
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to  be  valid.  This  case  is  a  very  instructive  one  as  to 
the  duty  of  referees  or  valuers. 

§  399.  In  judging  of  the  fairness  of  a  contract, 
the  Court  will  look  not  merely  at  the  terms  of  the 
contract  itself,  but  at  all  the  surrounding  circumstances, 
— ^such  as  intimidation  and  duress  of  the  defendant,^ 
the  mental  incapacity  of  the  parties,  though  falling 
short  of  insanity,^  their  age  or  poverty,  the  manner  in 
which  the  contract  was  executed,  the  circumstances 
that  the  parties  were  acting  without  a  solicitor,  that 
the  property  was  reversionary,  or  that  the  price  was 
not  the  full  value.® 

§  400.  Therefore,  whenever  there  are  evidences 
of  distress  in  the  party  against  whom  performance  is 
sought,*  or  he  is  an  illiterate  person,  or  whenever  there 
are  any  circumstances  of  surprise,  or  want  of  advice,* 
or  anything  which  seems  to  import  that  there  was  not 
a  full,  entire,  and  intelligent  consent  to  the  contract,* 
the  Court  is  extremely  cautious  in  carrying  it  into 
efiEect.  Still,  it  is  not  the  doctrine  of  the  Court  that  a 
man  cannot  contract  without  his  solicitor  at  his  elbow,' 
or  that  a  man  in  insolvent  circumstances,  or  in  prison, 
is  disabled  from  selling  his  estate :  and  if  a  contract 
made  under  such  circumstances  will  bear  the  careful 


»  Dewar  v.  EllioU,  2  L.  J.  Ch. 
(0.  S.)  178. 

*  Clarkson  v.  Hanwayy  2  P.  Wms. 
203 ;  OarMde  v.  lahertvood,  1  Bro. 
C.  C.  658 ;  Bridgman  v.  Green  ^ 
Wilm.  Not.  58,  61.  See  supra, 
§274. 

3  Bell  V.  Hmvardy  9  Mod.  302; 
Martin  v.  Mitchell,  2  J.  &  W.  413, 
423 ;  Stanley  y.  Bohinson,  1  E.  &  M. 
527. 

*  Kemeya  v.  Hansard,  Coop.  126; 
Johnson  V.  NoU,  1  Vem.  271. 

^  Stanley  y.  Bobinsonj  1  B.  &  M. 


527;  Heisham  y.  Langl^y,  1  Y.  & 
C.  0.  C.  175. 

•  The  nature  of  the  proper  con- 
sent to  a  contract  Beems  not  in- 
correctly expressed  in  the  following 
extract :  **  Consensus  debet  esse  (1) 
yerus  sen  intemus  et  mntuus ;  (2) 
aliquo  signo  extemo  expressus;  (3) 
liber  etplenedeliberatxis;  (4)  serins, 
ctun  animo  se  obHgandi."  Mariani 
Examen,  §  278. 

'  Light/oot  y.  fferon,  3  Y.  &  0. 
Ex.  586;  Haberdashers^  Co,  y,  Isaac, 
3Jnr.N.S.  611  (Wood  V.O.) 
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examination  of  the  Court  and  the  full  light  of  day,  it  p^»t  hi. 
will  be  specifically  performed.* 


§  401.     It  is  enough,  generally  speaking,  to  induce  laten- 
the  Court  to  refuse  performance,  that  there  are  any  unfair- 
circumstances  about  the  making  of  the  contract  which  ne^^ry 
render  it  not  fair  and  honest  to  call  for  its  execution ;  prov^, 
it  is  not  needful  that  there  was  any  intentional  un- 
fairness or  dishonesty  at  the  time.^    A  leading  case  on 
this  subject  is  Twining  v.  Morrice^  where  the  bill  was  Twining  v. 
by  a  purchaser  against  a  vendor :  at  the  sale,  which 
was  by  auction,  the  solicitor,  who  was  known  to  be  the 
agent  of  the  vendor,  had  made  some  biddings  for  the 
plaintiff,  which  from  his  known  relationship  to  the 
vendor  were  thought  to  be  the  biddings  of  a  puffer, 
and  so  damped  the  sale :  the  act  was  done  in  inad- 
vertence by  the  solicitor ;   but  as  it  was  done  at  the 
plaintiff's  instance,  specific  performance  was  refused 
by  Lord  Kenyon  M.R. 

§  402*  Unfairness  arising  from  misstatements  is  MUstate- 
considered  under  the  head  of  Misrepresentation  :  *  and 
cases  relating  to  the  silence  or  suppression  of  a  fact  by 
one  party  are  considered  in  the  chapter  on  Fraud.® 
But  it  seems  possible  that  there  may  be  cases  where  suence  or 
silence  is  not  fraudulent,  but  yet  creates  such  a  case  of  '"Jh^'**^ 
hardship  as  prevents  the  interference  of  the  Court  in 
specific  performance.  On  this  ground  was  put  a  case 
where  a  lessee  obtained  the  renewal  of  a  lease  on  the 
surrender  of  an  old  one,  knowing  and  suppressing  the 
fact,  which  was  unknown  to  the  lessor,  that  the  person 
on  whose  life  the  old  lease  depended  was  in  extremis^ 
and  the  Court  declined  to  aid  the  lessee.®  And  in  a 
case  before  Lord  Cranworth,  where  the  same  solicitor 
acted  for  both  parties,  but  did  not  disclose  to  both 
parties  the  whole  nature  of  the  dealing,  or  place  his 

>  BrinJdey  v.  ffann,  Dru.  176.  *  Infra,  §  650. 

»  MorUock  V.  Bulkr,  10  Yes.  292,  «  Part  m.  ch.  xiii.  §  701. 

305.  •  Ellard  v.  Lord  Llandaff,  1  BaU 

'  2  Bro.  C.  C.  326.  &  B.  241. 
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^ch  ^^'  pri^^^P^^®  ^*  arms'  length  in  the  transaction,  the  Court 

'■ refused  to  enforce  specific  performance  at  the  suit  of 

the  purchaser.* 
intoxica-  §  403.  On  the  ground  of  want  of  fairness,  the 
Coui-t  will  not  assist  one  party  to  a  contract  specifically 
to  enforce  it  against  the  other,  who  at  the  time  of 
entering  into  it  was  in  a  state  of  intoxication,  and  that 
even  in  the  absence  of  any  imfair  advantage  taken  of 
his  situation  which  would  induce  the  Court  to  rescind 
the  contract.^  But  the  mere  fact  that  some  glasses  of 
liquor  had  been  drunk  before  the  signing  of  the 
contract  will  not  avoid  it,  if  there  be  nothing  to  show 
that  the  defendant  acted  without  a  full  understanding 
of  what  he  was  doing.*  In  one  case  Stuart  V.C. 
refused  to  allow  a  third  party,  who,  having  got  a 
subsequent  transfer  of  the  property,  was  the  substantial 
defendant,  to  avail  himself  of  this  defence.* 
Contract  §  404.  One  kind  of  that  unfairness  which  stays 
to  AW  the  interference  of  the  Court  arises  where  the  enforce- 
^'^™'°'*  ment  of  the  contract  would  be  injurious  to  third 
persons.  Therefore  where  an  estate  was  settled  in 
strict  settlement,  giving  to  the  settlor  a  life  estate  and 
an  ultimate  remainder,  and  the  tenant  for  life  entered 
into  a  contract  for  the  sale  of  the  fee,  the  Court 
refused  to  allow  the  purchaser  to  take  the  interest  of 
the  tenant  for  life  with  compensation,  on  the  ground 
that  a  father  and  a  stranger  woxdd  be  likely  to  use  an 
estate  without  impeachment  of  waste  in  a  different 
way,  and  that  therefore  the  sale  might  prejudice  the 
interests  of  the  persons  in  remainder.* 

^  Hesse  y.  Brianty  6  De  G.  M.  &  void,  but  voidable.    MaUhews   y. 

G.  623.  Baxter,  L.  B.  8  Ex.  132. 

2  Coohe  y.  Clay  worth,  18  Ves.  12;  '  Lightfoot  y.  Her<m,  3  Y.  &  C. 

Nagh  y.  Baylor,  3  Dr.  &  War.  60.  Ex.  686. 

In  BMer  y.  MulHhill,  1  Bli.  137,  a  *  Shaw  y.  Madcray,  1  Sm.  &  G. 

contract  obtained  by  fraud  from  an  537. 

intoxicated  partywas  Bet  aside.  The  ^  Thomas  y,  Bering,  1  Ke.  729, 
contract  of  a  drunken  man  is  not 
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§  406.     Again,  where  bankers,  after  a  customer  ^^  m. 

had  commenced  liquidation  proceedings,  secretly  took 

a  guarantee  from  his  brother  that  the  bank's  loss  guarantee. 
should  not  exceed  £2,000,  and  thereupon  forebore  to 
take  proceedings  against  the  customer  or  to  prove 
against  his  estate,  the  Court,  on  the  ground  that  this 
arrangement  tended  to  give  the  bankers  an  undue 
advantage  over  the  other  creditors,  dismissed  a  bill 
filed  by  the  bankers  to  enforce  specific  performance  of 
the  guarantee.^ 

§  406.     If  a  voluntary  settlor  enters  into  a  con-  Sale  by  a 

II     1  I    1     •  •  voluntary 

tract  to  sell  the  estate  and  brings  an  action  to  carry  settlor. 
the  contract  into  execution,  the  Court  will  not  gene- 
rally assist  him  thus  to  override  the  settlement  and 
prejudice  the  interests  of  the  persons  claiming  under 
it:*  but  it  seems  that  if  the  purchaser  is  willing  to 
complete  on  having  a  good  title  shown,  and  his  only 
objection,  the  existence  of  the  voluntary  settlement,  is 
one  that  he  can  remove  by  completing  the  purchase, 
the  general  rule  will  not  apply.^ 

§  407.     The  Court  will  not  generally  exercise  its  Contracts 
extraordinary  power  in  compeUing  a  specific  perform-  ^L 
ance,  where  to  do  so  would  necessitate  a  breach  of  trust. 
trust  or  of  a  prior  contract  with  a  third  person,*  or 
would  compel  a  person  to  do  what  he  is  not  lawfully 
competent  to  do,  even  though  at  the  time  of  contract 
the  act  might  have  been  lawful,^ — ^partly?  as  it  seems, 
on  the  ground  of  the  unfairness  and  illegal  taint  of 


I  McKewan  y.  Sanderson,  L.  R. 
20  Eq.  65.  Of.  De  Cordova  y.  De 
Cordova,  4  App.  0.  692. 

s  Johnson  y.  Legard,  T.  &  B.  281 ; 
8miihY.Garland,2M.eir, \2S;  Clarke 
y.  WiUoU,  L.  E.  7  Ex.  313 ;  ^  Briggs 
and  Spicery  (1891)  2  Ch.  127. 

»  Peter  y.  NicoUs,  L.  E.  11  Eq. 
391.  The  difficulty  of  being  quite 
gore  that  the  settlement  has  not 


been  made  good  by  some  ex  post 
facto  matter,  will,  it  is  conoeiyed, 
usually  deter  purchasers  from  being 
willing  to  complete.  See  infra, 
§891. 

*  Willmott  y.  Barber,  15  Ch.  D. 
96,  107.  Cf.  Mulholland  y.  Mayor 
of  Belfast,  9  Ir.  Ch.  E.  204,  215. 

*  Mayor  of  New  Windsor  y.  StO' 
veil,  27  Ch.  D.  665. 
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^ch  ^^'  ®^^^  ^  contract  in  itself,  and  partly  of  the  hardship  to 


which  it  would  expose  the  person  forced  to  execute  it. 
The  plaintiff  "  must  also,"  said  Lord  Redesdale,  "show 
that,  in  seeking  the  performance,  he  does  not  call  upon 
the  other  party  to  do  an  act  which  he  is  not  lawfully 
competent  to  do;  for,  if  he  does,  a  consequence  is 
produced  that  quite  passes  by  the  object  of  the  Court 
in  exercising  the  jurisdiction,  which  is  to  do  more 
complete  justice."* 
inatanoee.  §  408.  Therefore,  where  trustees  enter  into  a 
binding  contract  for  a  sale  under  a  power,  but  one  so 
disadvantageous  as  to  be  a  breach  of  trust,  the  Court 
will  not  Bpecifically  perform  the  contract :«  and  so, 
again,  where  trustees  for  sale  for  the  benefit  of  credi- 
tors made  a  sale  by  auction,  under  circumstances  of 
improvidence  and  likely  to  piejudice  the  owner  of  the 
estate,  for  the  sake  of  immediately  realizing  money  to 
pay  his  creditors,  the  Court  pursued  the  same  course.' 
And  where,  on  the  sale  of  trust  property,  it  was  agreed 
that  the  purchaser  should  out  of  the  purchase-money 
retain  a  private  debt  due  to  him  from  the  trustee,  a 
demurrer  to  a  bill  by  the  trustee  was  allowed/  Again, 
where  trustees  entered  into  a  contract  for  a  lease  which 
was  in  excess  of  their  power ;  ^  and,  again,  where  they 
entered  into  a  covenant  for  renewal  which  was  ultra 
viresy  the  Court  on  this  ground,  in  both  cases,  refused 
specific  performance.® 


1  EameU  y.  Yielding,  2  Sch.  & 
Lef.  653.  See  Byrne  v.  AcUm,  1 
Bro.  P.  0.  186 ;  Tohon  v.  Sheard, 
6  Oh.  D.  19 ;  Oceanic  Steam  Navi» 
gation  Co.  v.  Sutherhury,  16  Oh.  D. 
236;  Mansfield  y.  ChilderJiause,  4 
Oh.  D.  82. 

»  Mortlock  y.  Buller,  10  Ves.  292. 
Aocordingly,  Bridget  y.  Rice,  1  J.  & 
W.  74 ;  Wood  y .  Richardson,  4  Beay. 
174;  Mawy.  Topham,  19  Beay.  676. 
See  also  Hill  y.  Buckley,  17  Yes. 


394 ;  Neale  y.  Mackenzie,  1  Ke.  474; 
Rede  y.  Oahes,  4  De  G.  J.  &  S.  606 ; 
Dunn  y.  Flood,  28  Oh.  D.  686 ;  af- 
firmed 29  Oh.  D.  629. 

'  Ord  y.  Nod,  6  Mad.  438. 

^  r^^ompaon  y.  B^ocXMtofM,  6  Beay. 
470. 

•  EameU  y.  Yielding,  2  Sch.  & 
Lef.  649.  Aocordingly  Byrne  y. 
Actm,  1  Bro.  P.  C.  186. 

*  Bellringer  y.  Blagrave,  1  De  G. 
&  S.  63. 
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§  409.     Where  trustees  for  sale  misrepresented  ^^  in. 
the  value  of  the  property,  when  they  had  the  means 
in  their  power  of  stating  it  correctly,  and  the  condi-  condition 
tions  of  sale  stipulated  for  compensation  on  either  pensation. 
side;  one   of  the   grounds  on  which   the  House  of 
Lords  reversed  a  decree  for  compensation  was,  that 
the  Court  would  not  give  effect  to  a  condition  which 
would  injure  the  cestuis  que  trusty  by  reason  of  the 
neglect  of  the  trustees  in  making  the  misdescription 
which  was  the  ground  for  compensation.^ 

§  410.  In  another  case,  the  Court  refused  per-  SMesbyy. 
formance  of  a  contract  for  the  sale  of  leaseholds  by 
one  of  two  executors,  on  the  ground  that,  under  the 
circumstances  of  the  case,  it  would  be  an  injury  to 
the  cestuis  que  trusty  and  expose  the  executor  to  extra- 
ordinary risk  from  them,  and  that  either  of  these 
grounds  was  sufficient  to  stay  the  interference  of  the 
Court.* 

§  411.     But    where    trustees,    who    had    without  Theob- 
authority  granted  leases,   put  up  the  property  for  precSied 
sale  under  conditions  which  expressly  provided  that  oOTiditiona 
no  objection  should  be  made  in  respect  of  such  leases,  ^^^^* 
and  that  the  purchaser  should  take  subject  to  such 
interests  as  the  tenants  might  be  entitled  to  there- 
under, the  Court  held  the  purchaser  precluded  from 
objecting  on  the  ground  of  breach  of  trust.* 

It  is  conceived,  however,  that  trustees  generally 
cannot    by  contract   prevent   the  operation  of    the 


>  WhUe  y.  Cuddtm,  8  01.  &  Fin. 
766,  leyeredng  S.  0.  9.  n.  Cudden  v. 
CaHwright,  4  Y.  &  0.  Ex.  25.  See 
infra,  §  1296. 

»  Sneesby  T.  Thorny  1  Jxa,  N.  S. 
636,  before  Lord  Hatherley  (then 
Wood  V.O.),  afiBimed  7  De  Q.  M. 
A  G.  399.  See  also  Magrane  y. 
Arehboldf  1  Dow,  107;  Trappe$  y. 
Cobb,  16  W.  B.   117;   Nayhr  y. 


Goodda,  26  W.  B.  162.  But  in 
Barrett  y.  Bing,  2  Sm.  &  Gif.  43, 
Stuart  V.O.  compelled  trustees  of 
a  road  to  complete  a  contract  for 
sale  which  had  been  made  in  f  orget- 
fulness  of  a  statutory  right  of  pre- 
emption, and  might  expose  them  to 
an  action  for  damages. 

3  MicholU  y.   Corlett,  34  Beay. 
376 ;  3  De  a.  J.  &  S.  18. 
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Pam  in.  Clourt^s  usual  unwillingness  to  enforce  any  transaction 

'—^  resulting  in  injury  to  third  persons. 

statutory  §  412,  The  law  with  regard  to  depreciatory  con- 
S^de^  ditions  of  sale  used  by  trustees  has  recently  been 
^eciatory  jj^Q^ig^^      gy  ^]j3  3j.^  scction   of  the   Trustcc  Act, 

tionB.        1888,  it  is  provided  that  no  sale  made  by  a  trustee 
shall  be  impeached  by  any  cestui  que  trusty  upon  the 
ground  that  any  of  the  conditions  subject  to  which 
the   sale  was    made    may  have    been   unnecessarily 
depreciatory,  unless  it  shall  also  appear  that  the  sale 
was  thereby  rendered  inadequate. 
Unbusi-         8  413 •     Even  where  there  is  nothing  amounting  to 
contract,     a  distiuct  breach  of  trust  the  Court  will  be  delicate  of 
interfering  against  trustees ;  so  that  where,  in  a  con- 
tract for  sale  by  them,  there  is  any  want  of  a  business- 
like character,  the  Court  will  not,  it  seems,  interfere, 
unless  the  price  be  shown  to  be  equal,  or  more  than 
equal,  to  the  value  of  the  property.* 
Sf^h'f        §  414.     The  doctrine  does  not  apply  only  to  per- 
duty.         sons  standing  in  the  position  of  formal  trustees,  but, 
it  seems,  to  all  cases  of  trust  and  confidence.     So,  that 
if  a  contract  were  the  result  of  a  gross  breach  of  duty 
by  an  agent  towards  his  principal,  the  Court  would 
not,  it  seems,  enforce  the  consequences  of  that  act.^ 
And  so,  railway  directors  having  duties  towards  the 
shareholders,  the  Court  will  not  enforce  any  contract 
amounting  to  a  breach  of  duty  to  the  prejudice  of  all 
or  any  of  the  shareholders  at  the  instance  of  a  plaintiff 
cognizant  of  the  circumstances.* 
Rescind.         §  415.     The  Court  has  on  this  ground  not  only 
tract  on     rcf used  spccific  performance,  but  in  a  case  where  the 
ground.     puTchascr  must  have  known  that  assignees  in  bank- 


^  Goodwin  v.  Fidding,  4  De  G.  '  Shrewsbury   and    Birmingham 

M.  &  G.  90.  Railxvay  Co,  v.  London  and  North- 

'  Mortlock  V.  Bullery  10  Vob.  292,  Western  Railway  Co,,  4  De  G.  M.  & 
313.  G.  115,  affirmed,  and  this  principle 

approyed,  6  H.  L.  0.  113. 
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ruptcy  were  deaKng  without  sufficient  knowledge,  and  ^^^  ^^' 

that  the  creditors  who  were  to  ratify  it  were  equally 

ignorant,  the  Court,  on  the  ground  of  the  breach  of 
trust  of  the  assignees  (as  well  as  other  grounds),  set 
aside  the  contract.^ 

§  416.  In  one  case  Lord  Romilly  M.R.  took  into  ^^ij^  ^ 
consideration  the  injury  likely  to  arise  to  the  public 
from  the  specific  performance  of  a  contract  relating  to 
the  level  of  a  railway,  and  on  the  ground  of  that 
injury  refused  to  compel  the  company  to  lower  the 
level  of  their  line.  But  the  case  was  reversed  on 
appeal.* 

1  Turner  v.  Harvey^  Jac.  169.  '  Baphad  v.  Thames  Valley  EaiU 

way  Co,,  L.  E.  2  Eq.  37 ;  2  Oh.  147. 
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CHAPTER  VI. 


OP  THE  HARDSHIP  OP  THE  CONTBACTT. 


PABTin.       8  417.     It  is  a  well-established  doctrine  that  the 

—^  Court  will  not  enforce  the  specific  performance  of  a 

a  bar  to ^    Contract,  the  result  of  which  would  be  to  impose  great 
SSi^"^'"  hardship   on  either  of  the  parties  to   it;^  and  this 
ferenoe.      although  the  party  seeking  specific  performance  may- 
be free  from  the  least  impropriety  of  conduct.* 
When  §  418  •     The  question  of  the  hardship  of  a  contract 

tained.  is  generally  to  be  judged  of  at  the  time  at  which  it  is 
entered  into :  if  it  be  then  fair  and  just  and  not  pro- 
ductive of  hardship,  it  will  be  immaterial  that  it  may, 
by  the  force  of  subsequent  circumstances  or  change  of 
events,  have  become  less  beneficial  to  one  party,^ 
except  where  these  subsequent  events  have  been  in 
some  way  due  to  the  party  who  seeks  the  performance 
of  the  contract.  For  whatever  contingencies  may 
attach  to  a  contract,  or  be  involved  in  the  perform- 
ance of  either  part,  have  been  taken  upon  themselves 
by  the  parties  to  it.  It  has  been  determined  that  the 
reasonableness  of  a  contract  is  to  be  judged  of  at  the 
time  it  is  entered  into,  and  not  by  the  light  of  subse- 
quent events,*  and  we  have  already  seen  that  the 
same  principle  applies  in  considering  the  fairness  of 
a  contract.* 


*  Per  Lord  Brougliam  in  Oould  Webb  v.  Direct  London  and  PorU^ 

T.  Kemp,  2  My.  &  K  308.  mouth Bailtmy  Co.ydl3i&.  129;  (S.C. 

3  Per  Kindersley  V.C.  in  Fakke  on  appeal,  1  De  G.  M.  &  G.  521.) 

v%  Chuy,  4  Drew.  660.  *  Jones  v.  Leea,  26  L.  J.  Ex.  9. 

'  Laxoder  v.  Blachford,  Beat.  622;  •  See  aupra^  §  389. 
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§  419,    On  this  ground  it  has  been  decided  in  several  ^^  jp- 

cases  in  Ireland,  that  where  a  lessee  of  renewable  :;: 

leaseholds  covenants  with  his  sub-lessee  for  renewal  of  sub- 
without  fine  on  every  renewal  to  himself,  and  subse-  ^um- 
quently  a  renewal  is  made  to  him,  but  on  terms  far  ^^^^ 
less  beneficial  than  had  been  the  custom  at  the  time  fi^®^- 
he  entered  into  the  covenant,  and   on   the   expecta- 
tion of  the  continuance  of  which  he  had  so  covenanted, 
he  will  nevertheless  be  obliged  to  renew  to  his  sub- 
lessee, and  that  without  any  contribution  towards  the 
increased  fine  which  he  has  paid.*     So  where  railway 
companies  contract  unconditionally  for  the  purchase 
of  land,  and  by  their  laches  their  powers  expire  before 
the   completion   of  the  purchase,   that   circumstance 
furnishes  them  with  no  ground  of  defence.^ 

5  420.     This  is  further  well  illustrated  by  the  Siibmifl. 

"  ,  •'         ,      sion  and 

cases  on  awards :  for  where  the  contract  contained  in  awardA. 
the  submission  is  unfair,  or  conducing  to  hardship, 
the  Court  will  not  interfere ; '  whereas  hardship  or 
xmreasonableness  in  the  award  itself  will  not  be  a  bar 
to  the  interference  of  the  Court ;  for  the  submission 
and  not  the  award  is  the  contract,  and  unreasonable- 
ness in  the  award  is  therefore  a  matter  subsequent, 
and  arising  from  the  decision  of  a  Judge  whom  the 
parties  themselves  have  chosen,  and  the  risks  attending 
whose  judgment  they  have  taken  on  themselves.* 

§  421.     It  cannot  however  be  denied  that  there  are  instanoeB 
cases  in  which  the  Court  has  refused  its  interference  sequent 


1  Evans  y.  WaUhCy  2  Sch.  &  Lef . 
419;  Bevell  y.  Husaey,  2  Ball.  &  B. 
280;  Lawder  y.  Blachfordy  Beat. 
522. 

'  HawkesY.Ecutem  Counties  Bail' 
way  Co.,  1  Be  O.  M.  &  O.  737,  765 ; 
S.  0.  5  H.  L.  C.  331,  353.  In 
Scottish  North  Eastern  Railway  Co. 
y.  Stewart  (3  Macq.  382,  parti- 
calarly  401),  may  be  found  ex- 
prenions  wbich  appear  to  the  con- 


trary of  the  statement  in  the  text. 
But  the  real  point  decided  in  the 
case  was  that,  on  the  true  con- 
struction of  the  contract,  it  was 
conditional  on  the  making  of  the 
line. 

'  Nickels  y.  Hancock,  7  De  O.  M. 
&  G.  300.    See  infra,  §  1591. 

<  Wood  y.  Griffith,  1  Sw.  43; 
Weekes  y.  Oallard,  18  W.  E.  331. 
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^ch  ™'  ^y  ^^^^^^  ^^  Events  subsequent  to  the  contract.     Thus 

-^  in  The  City  of  London  v.  Nashy^  where  a  party  had 

regwrded.  Covenanted  to  re-build  several  houses,  and,  instead, 
had  built  but  two  new  houses,  and  only  repaired  the 
others,  but  in  so  doing  had  laid  out  at  least  £2,200, 
and  put  them  in  very  good  condition ;  Lord  Hardwicke, 
holding:  that  the  covenant  was  one  which  in  its  nature 
the  Court  could  enforce,  yet  considered  that  specific 
performance  would  entail  so  great  a  loss  and  hardship' 
on  the  defendant,  and  be  so  useless  to  the  plaintiff,' 
that  the  Court  would  not  enforce  it,  whether  the 
defendant  had  mistaken  the  sense  of  the  covenant  to 
re-build,  or  perhaps  had  even  knowingly  evaded  it.^ 
And  so  again,  where  a  mortgagor  had  entered  into  a 
contract  to  grant  a  lease,  expecting  to  obtain'  the 
mortgagee's  consent,  but  failed  in  this,  and  was  in 
circumstances  which  rendered  him  practically  unable 
to  redeem  :  in  a  suit  instituted  by  the  intended  lessee, 
the  Court  refused  specific  performance,  but  granted 
the  alternative  prayer  of  the  bill  for  rescission.* 
Subse-  §  422.     Notwithstanding  these  cases  the  general 

evente  Tulc  sccms  to  bc,  that  cvcuts  subscqucnt  to  the  con- 
d^  on  tract,  and  not  so  involved  in  it  as  to  render  it  unequal 
plaintiff,     g^j  ^j^g  ^j^^  -^  £g  entered  into,  cannot  be  brought  forward 

to  show  the  hardship  of  enforcing  it.  But  where  the; 
subsequent  events  alleged  for  this  purpose  are  acts  of 
the  plaintiff  himself,  or  events  in  some  sense  within 
his  power,  the  Court  may  have  regard  to  them  in  exer- 
cising its  discretionary  jurisdiction  in  specific  perform- 
ance. There  are  cases  in  which  the  Court  has  con- 
sidered that,  by  means  of  these  events,  such  a  change 
has  taken  place  in  the  relative  position  of  the  plaintiff 
and  defendant,  as  to  render  it  inequitable  specifically 
to  enforce  the  contract  against  the  latter. 


i  3  Atk.  512 ;  S.  C.  1  YeB.  Sen.        .  s  Coaigan  y.  HasiUr,  2  Sch.  & 
12.  Lef.  100. 
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§  423,     The  leading  case  on  this  head  is  The  Duke  '^^  ni- 

of  Bedford  v.  The  Trustees  of  the  British  Museum^^  before — 

Plumer  M.R.  and  Lord  Eldon.  Lord  William  Russell  Bedford  r. 
and  Lady  Rachel  his  wife,  being  in  the  occupation  of  jjri/w* 
Southampton  House  (afterwards  called  Bedford  House)  '*'**"^- 
as  their  residence,  in  1675  conveyed  to  Mr.  Montagu 
adjoining  land,  for  the  purpose  of  his  erecting  on  it  a 
mansion,  with  suitable  appendages  of  gardens  and 
offices;  and  Mr.  Montagu  entered  into  covenants  with 
Lady  Rachel  Russell  not  to  use  the  land  in  a  particular 
manner,  with  a  view  to  the  more  ample  enjoyment  of 
the  adjoining  lands.  Lady  Rachel  Russell,  or  those 
claiming  under  her,  subsequently  covered  these  lands, 
or  a  considerable  part  of  them,  with  houses,  and 
Southampton  House  was  pulled  down  to  make  way 
for  streets  and  buildings.  On  a  motion  by  the  Duke 
of  Bedford,  who  claimed  under  Lady  Rachel  Russell, 
for  an  injunction  to  restrain  the  defendants,  who 
claimed  under  Mr.  Montagu,  from  using  the  land  in 
a  way  at  variance  with  the  covenants  of  the  deed  of 
1675,  Plumer  M.R.  and  Lord  Eldon  held  that  the 
Duke  or  his  predecessors  having  altered  the  state  of 
the  property  in  the  way  mentioned,  it  would  be  in- 
equitable, unreasonable,  and  unjust,  thus  to  enforce 
the  covenants  specifically,  and  the  plaintiff  was  left  to 
his  remedy  at  Law.*  And  so,  long  acquiescence  in  a 
variation  from  the  mode  of  renewal  pointed  out  by  a 
covenant  for  that  purpose  has  been  held  a  reason  for 
not  specifically  enforcing  the  covenant  in  its  original 
terms.* 

§  424.     Where  the  conduct  of  the  plaintiflF  subse-  PiaintifTs 
quent  to  the  contract  has  led  the  defendant  into  a  quent 
trap,  though  the  plaintiff's  conduct  may  have  been  TSap? 

1  2  My.  &  K.  552.  Co.,  2  De  G.  M.  &  G.  882. 

*  See  per  Knight  Brace  L.J.  in  ^  DavU  y.  JETone,  2  Sch.  &  Lef. 

BhxfiwBtwry  and  Birmingham  RaiU  341 ;  Sayera  y.  Collyery  28  Oh.  D. 

toay  Co,  y.  Stour   VaXky  Bailway  103, 
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^^  ^P-  unintentionally  injurious,  the  Court  will  refuse  specific 

performance.     Thus,  in  one  case,  the  contract  for  sale 

of  leaseholds  liable  to  a  covenant  to  insure  stipulated 
that  the  contract  should  be  completed  on  the  20th 
July :  the  insurance  expired  on  the  24th  June :  one 
of  the  vendors  renewed  for  a  month  only,  to  the 
24th  July :  the  contract  in  fact  was  not  completed 
before  the  26th  August,  when  the  parties  met  for 
that  purpose,  and  it  was  discovered  that  the  insur- 
ance had  expired  and  the  leaseholds  had  become  liable 
to  forfeiture ;  and  the  purchaser  refused  to  complete. 
Kindersley  V.G.  held  that  the  property  was  at  the 
risk  of  the  purchaser:  but  as  the  vendors'  conduct 
had  operated  as  a  trap  to  the  purchaser,  he  refused 
specific  performance.^ 
Difitinc-         R  426.     It  would  scem   that,  in  considering  the 

tion  be-  "         ,  ,  , 

tween        hardship  which  may  flow  from  the  execution  of  a 
MldTatent  coutract,  the  Court  will  consider  whether  it  is  a  result 
^^'    obviously  flowing  from  the  terms  of  the  contract,  so 
that  it  must  have  been  present  at  the  time  of  the  con- 
tract to   the  minds    of    the   contracting  parties,    or 
whether  it  arises  from  something  collateral,  and  so  far 
concealed  and  latent,  as  that  it  might  not  have  been 
thus  present  to  their  minds.^     It  is  obvious  that  a  far 
higher  degree  of  hardship  must  be  present  in   the 
former,  than  in  the  latter  class  of  cases,  for  it   to 
operate  on  the  discretion  of  the  Court. 
Hardship        §  426.     The  cascs  which  have  been  already  quoted 
by  the       as  showing  that  the  hardship  must  be  judged  of  at  the 
,if.      time  of  the  contract  also  illustrate  another  obvious 
principle,  namely,  that  where  the  hardship  has  been 
brought  upon  the  defendant  by  himself,  it  shall  not  be 
allowed  to  furnish  any  defence  against  the  specific 
performance  of  the  contract,®  at  least  whenever  the 

1  Dowson  y.  Solomon,  1  Dr.  &         >  See  per   Lord   Hardwicke  in 
Sm.  1.  Pembroke  y.  Thorpe,  3  Sw.  443  n. 

'^See  e,g,  cases  stated  §  429.   . 
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thing  he  has  contracted  to  do  is  "reasonably  pos-  p^tIII. 
Bible »»  ^•^- 

§  427.  It  will  not  constitute  a  case  of  hardship  Failure  ^ 
that  the  ultimate  object  which  a  party  had  in  view  in  echeme. 
entering  into  a  contract  may  have  become  impossible :  • 
the  mere  failure  of  the  purchaser's  speculation  will  not 
discharge  him  from  his  obligations  to  the  vendor. 
Thus,  where  one  person  contracted  with  another  for 
the  purchase  of  a  piece  of  land  on  which  he  intended 
to  erect  a  mill,  for  which  the  consent  of  a  corporation 
was  requisite,  the  refusal  to  give  this  consent  furnished 
no  defence  to  the  purchaser,  although  he  had,  in  con- 
sequence of  the  object  he  had  in  view,  given  a  very 
high  price  for  the  ground.^  And  so  also  the  fact  that 
a  mine  which  the  defendant  had  contracted  to  take 
for  £1,400  turned  out  literally  worth  nothing  was 
held  to  be  no  defence  to  a  suit  for  specific  perform- 
ance of  the  contract.^ 

§  428.     In  cases  against  companies,  the  Court  will  Hardship 
not  consider  the  hardship  which  may  result  to  the  beraof  a 
individual  members  from  enforcing  a  contract  made  ^T'™" 
by  the  whole  body;  for  ^*the  Court  cannot  recognize 
any  party  interested  in  the  corporation,  but  must  look 
to  the  rights  and  liabilities  of  the  corporation  itself ; "  * 
and  though,  as  we  have  seen,*  the  decision  of  the  case 
in  which  this  language  was  used  by  Lord  Cottenham 
has  been  disapproved  of  in  the  House  of  Lords,  this 


I  Per  Knight  Brace  V.O.  in 
Storer  v.  Great  Western  Railway 
Co.,  2  Y.  &  C.  C.  0.  62. 

«  Adams  v.  Weare,  1  Bro.  0.  0. 
667 ;  Morley  v.  Clavering,  29  Beav. 
84 ;  per  Turner  V.C.  in  Webb  v. 
Direct  London  and  Portsmouth  Rail^ 
way  Co,,  9  Ha.  at  p.  140 ;  per  Lord 
Romilly  M.B.  in  Lord  James  Stuart 
y,  London  and  North-  Western  RaiU 
way  Co,,  16  Bear,  at  p.  623  (as  to 


these  last  two  cases  see  infra, 
§  986).  Distinguish  Brayy,  Briggs, 
20  W.  R.  962. 

5  Haywood  y.  Cope,  26  Beav.  140. 

*  Per  JjOV^Qoi^rihsjaim Edwards 
V.  Grand  Junction  Railway  Co.,  1 
My.  &  Or.  at  p.  674;  Hawkes  y. 
Eastern  Counties  Railway  Co.,  1  De 
G.  M.  &  G.  737,  764;  cf.  supra, 
§414. 

^  See  supra,  §  264. 
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^^  ^?^-  principle  seems  to  be  untouched,  and  to  rest  on  solid 

'—  reasoning. 

Forfeiture       §  429.     If  the  oxecutiou  of  the  contract  would 

stance  of  render  the  defendant  liable  to  a  forfeiture,  the  Court 
^'  will  regard  this  as  a  cii'cumstance  of  hardship:  so 
where  a  man  was  entitled  to  a  small  estate  under  his 
father's  will,  on  condition  that,  if  he  sold  it  within 
twenty -five  years,  half  the  purchase-money  should  go 
to  a  brother ;  the  owner  agreed  to  sell  it,  but  Lord 
Hardwicke  held  that  the  hardship  was  sufficient  to 
determine  the  Court  not  to  interfere.^  So  where  a 
lessee  sold  certain  lots  of  building  ground,  and  agreed 
to  make  a  road,  which  it  was  found  he  coidd  not  do 
without  incurring  the  risk  of  forfeiting  a  piece  of 
leasehold  land  through  which  it  was  to  pass,  or  of 
being  sued  by  the  lessor,  the  Court,  granting  the  pur- 
chaser specific  performance  of  the  contract  for  sale, 
refused  to  enforce  this  stipulation,  but  gave  him  com- 
pensation for  the  non-performance  of  it.* 

Excep-  §  430.     But  the  Court  will  give  no  efltect  to  this 

defence  unless  it  clearly  appear  that  the  forfeiture 
will  follow  on  the  judgment  for  specific  performance. 
The  mere  apprehension  of  such  a  result  is  not  enough. 
Nor  will  the  Court  give  much,  if  any,  consideration  to 
this  defence  where  the  forfeiture  is  the  result  of  other 
acts  of  the  defendant  himself.  So  where  a  lessee  of  a 
theatre,  having  by  his  lease  power  to  lease  forty-one 
boxes,  agreed  to  let  a  box  to  the  plain  tiflF,  and  in 
defence  alleged  that  he  had  already  let  forty-one 
boxes,  so  that  to  perform  his  contract  with  the  plain- 
tiff would  work  a  forfeiture,  his  defence  failed.^ 

Where  §  431.     To  this  head  of  hardship  we  may  perhaps 

wouid'be    best  refer  the  cases  which  establish  that,  where  the 

1  Faine  v.  Brown,  cited  2  Ves.  '  Helling  v.  Lumley,  3  De  G.  &  J. 

Sen.  307.  493. 

»  Peacock  v.  Pemon^  11  Beav.  355. 
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vendor  is  liable  to   certain   covenants  and  has  not  i*^tIii. 
expressly  stipulated  that  the  purchaser  shall  indemnify  — '—^ 
him  against  them,  yet  the  purchaser,  so  soon  as  he  has  jecttoa 
notice  of  them,  whether  by  the  particulars  of  sale  *  or   *     ^* 
subsequently  to  the  contract,*  is  bound  to  elect  either 
to  rescind  the  contract  or  to  execute  an  indemnity  to 
the  vendor :  for  otherwise  the  vendor  would  lose  his 
land  but  retain  his  liability  in  respect  of  it.     In  the 
earlier  of  the  cases  cited,  it  was  only  decided  that  the 
purchaser  as  plaintiff  could  not  enforce  specific  per- 
formance without  entering  into  such  indemnity ;  but 
in  the  latter,  that  the  vendor  as  plaintiff  might  put  the 
purchaser  to  his  election. 

§  432.  In  one  case  where  trustees  had  joined  otw 
their  ceatuis  que  trust  in  a  contract  for  sale,  and  had 
personally  agreed  to  exonerate  the  estate  from  the 
incumbrances,  and  it  did  not  appear  whether  the 
purchase-money  would  be  sufficient  to  discharge  them, 
or  what  would  be  the  extent  of  the  deficiency,  the 
Court  refused  specific  performance  on  the  ground  of 
hardship,  although  the  plaintiff  had  had  possession  of 
the  estate,  and  could  not  be  deprived  of  the  benefit  of 
his  contract  without  great  inconvenience.®  In  another 
case  a  mortgagee  with  power  of  sale  had  obtained  a 
foreclosure  decree,  and,  intending  to  sell  as  absolute 
owner,  entered  into  a  contract  for  sale  to  the  plaintiff. 
In  the  contract  there  was  copied,  by  inadvertence, 
from  conditions  of  sale  of  other  parts  of  the  estate 
drawn  up  some  time  before,  a  clause  stating  the 
vendor  to  be  a  mortgagee  with  power  of  sale:  the 
vendor  offered  to  convey  as  owner  under  the  fore- 
closure decree :  the  purchaser  insisted  on  a  title  under 
the  power  of  sale :  but  the  Court  held,  that  to  impose 
on  the  vendor  the  risk  of  opening  the  foreclosure 

1  Moxhay  y.  Inderwick,  1  De  G.      495  (Kindersley  V.C.). 
ft  Sm.  708.  '  Wedgwood  v,  Adams,  6  Beav. 

>  Lvkey  r.  Higgs,  24  L.  J.  Oh.      600. 
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decree  by  such  a  sale,  was  a  hardship  which  it  would 
not  put  on  him,  and  accordingly  dismissed  the  bill 
unless  the  plaintiff  would  accept  the  conveyance 
which  the  defendant  was  ready  to  execute.* 

§  433.  But  where  a  tenant  for  life  had  agreed  to 
grant  a  mining  lease,  and  to  a  bill  by  the  intended 
lessee  he  objected  that  he  was  only  tenant  for  life,  and 
that  he  could  not  grant  the  lease  in  question  under  his 
power,  and  that  he  should  be  accountable  for  waste, 
Lord  Nottingham  appears  to  have  considered  this  to  be 
no  defence,  and  he  decreed  the  defendant  to  execute 
the  contract  so  far  as  he  was  capable  of  doing.^ 

§  434.  In  one  case  Lord  Hardwicke,  on  the 
ground  of  hardship,  refused  specific  performance  of  a 
covenant  to  leave  buildings  in  repair  contained  in 
an  ecclesiastical  lease,  the  fact  of  the  description  of 
the  buildings  being  continued  from  lease  to  lease 
without  variation  showing  that  the  buildings  in 
question  might  not  have  been  in  being  at  the  time  of 
the  making  of  the  lease.® 

And  where  a  lessee  of  mines  covenanted  that  if  at 
any  time  before  the  expiration  of  the  lease,-  the  lessor 
should  give  notice  of  his  desire  to  take  the  machinery 
and  stock  about  the  mines,  the  lessee  would  at  the 
expiration  of  the  lease  deliver  the  aiiicles  specified  in 
the  notice  to  the  lessor,  on  his  paying  the  value,  to  be 
ascertained  by  valuation,  the  Court  held  the  covenant 
thusframedto.be  so  injurious  and  oppressive  to  the 
lessee  that  it  refused  specific  performance,  and  would 
not  interfere  to  prevent  a  breach  by  injunction.* 

Again,  where  A.,  in  consideration  of  B.'s  not  joining 
in  barring  an  entail,  agreed  to  convey  to  him,  his  heirs 
or  assigns,  the  fee  of  such  parts  of  the  estates,  which ' 


1  Watson  V.  Marston,  4  De  G.  M.  et  eeq, 

&  G.  230.  '  Dean  of  Ely  v.  Stetoari,  2  Aft. 

2  Cleaton  v.  Oower,  Fincli,  164;  44. 

but  see  the  cases  stated  supra,  §  404         *  TalM  y.  Ford,  13  Sim.  173. ' 
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were  situate  in  three  counties,  as  he  or  they  should  t^ui. 
choose,  to  the  yearly  value  of  £200;  the  inconvenience  — '■ — '— 
and  hardship  to  which  such  an  option  might  expose  the 
party  who  had  granted  it  was  one  ground  on  which 
specific  performance  was  refused  by  the  House  of 
Lords.^  In  another  case  the  Court  refused  to  enforce 
a  contract  for  service  by  which  a  young  man  placed 
himself  almost  entirely  in  the  power  of  certain  great 
traders,  by  whom  ho  was  employed  as  traveller  and 
clerk.' 

§  436.     Where  a  contract,  if  enforced,  would  make  impoasi- 
a  man  buy  what  he  could  not  enjoy,  the  Court  will,  on  enjoying 
the  ground  of  hardship,  refuse  to  interfere,  as  in  the  putdiilsSi; 
case  of  a  contract  to  sell  a  piece  of  land  to  which  no 
way  could  be  shown,  the  contract  itself  being  silent  as 
to  any  right  of  way.* 

§  436.     The  principle  applies  equally  to  contracts  in  con- 
between  companies  as  to  those  between  private  in-  between 
dividuals;  and  therefore  where  the  result  of  such  a  ^nies. 
contract  was  to  divert  from  its  legitimate  channel  a 
considerable  portion  of  the  profits  of  one  part  of  the 
line  of   one  company  for  the  benefit  of  the  other, 
without  securing  any  corresponding  portion  of  profits 
of  the  other  line,  the  Court  refused  to  interfere  by 
way  of  specific  performance,  irrespective  of  the  con- 
sideration whether  such  contracts  were  legally  binding 
or  not.* 

§  437.    The  inadequacy  of  the  consideration  on  the  inade- 
one  side  or  the  other  is  a  form  of  hardship  frequently  considera- 
alleged.     This  will  be  considered  separately  in  the 
next  chapter. 

^  Hamilton  v.  Orant,  3  Dow,  33,  Tomltnson  y.  Manchnter  and  BiV" 

47.  mingham  BaUway  Co.,  2  Bail.  0. 

«  KimherUy  v.  Jennings^  6  Sim,  104,  123. 

340;  tliis  case  has  been  overruled,  *  Shrewsbury   and    Birmingham 

but  on  another  point,  by  Lumley  v.  Bailway  Co,  v.  London  and  North 

Wagner,  I  De  O.  M.  &  G.  604.  Western  Bailway  Co.,  4  De  G.  M.  & 

'  DenneT.  Light,  26 L.  J.  Cb.  459;  G.  115;  S.  0.  6  H.  L.  0.  113. 
8  IW  G.  M.  &  G.  774.     Consider 


CHAPTER  VII. 

OF  INADEQUACY  OF  THE  CONSIDERATION. 

Past  in.       §  438.     We  DOW  proceed  to  inquire  how  far  the 

'^"'    inadequacy  of  the  consideration  for  a  contract  majr 

^J^^      furnish   a   defence  against  its   specific   performance, 
^pearm    rpj^^  inadequacy  may,  it  is  evident,  in  contracts  for 
tract.        sale   be  either  on  the  side  of  the  vendor  or  of  the 
purchaser;  either  in  the  purchase-money  or  in  the 
thing  sold :  or  again,  in  other  cases,  it  may  consist  in 
the  inequality  of  the  contingencies  to  which  the  con- 
tract has  reference.^ 
Difference       §  439.     It  has  been  justly  remarked  that  there  is 
cases  of      a  great  difference  between  the  defence  grounded  on 
imd^pur-    ^^^  inadequacy   of    purchase-money   set  up  by  the 
chaser.      vendor,  and  on  the  excess  of  it  set  up  by  the  pur- 
chaser ;  for  whilst  the  Court  can  ascertain  the  former 
by  a  reference  to  the  general  market  value  of  such 
property,  it  has  no  satisfactory  means  of  determining 
what  represents  the  money  value  to  a  particular  indi- 
vidual of  a  particular  estate.* 
inade-  §  440.     There   is   no   doubt   that  inadequacy  of 

wiSb^otber  Consideration  when  combined  with  any  case  of  fraud, 
^^  misrepresentation,  studied  suppression  of  the  true 
value  of  the  property,*  or  with  any  circumstances  of 
oppression,  or  even  of  ignorance,*  is  a  most  material 
ingredient  in  the  case,  as  affecting  the  discretion  of 
the   Court    in    granting    specific    performance;    and 

>  Hamilton  v.  Grant,  3  Dow.  33,  *  Young  v.  ClarJce,  Prec.  Oh.  588 ; 

'  Dart,  Vend.  1083.  see  also  per  Eindersley  V.C.    in 

»  Deane  v.  Bcutron,  1  Ana.  64,  Fakkey,  Qray,  4  Drew.  660;  LewU 

y.  Liord  Lechmere,  10  Mod.  503, 
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further,  it  may  materially  concur  in  constituting  a  ^^^^• 
case  for  setting  aside  a  transaction.  Thus,  in  Cockell  —— — 
V.  Tayhr^  Lord  Romilly  M.R.  set  aside  an  alleged  TayUr,  * 
sale  of  land  to  the  plaintiff,  where  the  consideration 
was  about  ten  times  the  value  of  the  land, — the  pur- 
chase having  been  made  the  condition  of  a  loan  which 
the  plaintiff  was  very  anxious  to  negotiate  in  order  to 
prosecute  his  claim  in  Chancery  to  some  valuable  pro- 
perty, and  he  being  in  humble  circumstances  and 
illiterate.  ^^  Coupled  with  such  circumstances,"  said 
his  Lordship,  "  the  evidence  of  over-price  is  of  great 
weight,  and  if  the  case  had  stood  here  I  should  have 
been  of  opinion  that  this  transaction  was  one  which 
could  not  stand."  *  Inadequacy  of  consideration  may 
also  concur  with  other  circumstances  to  show  that  the 
transaction  was  in  the  nature  not  of  a  contract  for  sale 
but  of  a  gift,  in  respect  of  which  therefore  the  Court 
would  not  interfere,  as  it  does  not  decree  the  specific 
performance  of  incomplete  gifts.* 

§  441.     The  question  however  which    has  been  inade- 
principally  discussed  is  the  effect  on  contracts  of  the  SsdtfT  ^ 
inadequacy  of  consideration  taken  by  itself  and  ab- 
stracted from  all  other  circumstances. 

§  442.     With  regard  to  it  as  a  ground  for  the  ^  *  ,  ^ 
setting  aside  of  transactions,  the  doctrine  of  the  Court  settrng 

•     xi_    i*j  j»  •  1         I*  •<•!  j«         aside  oon- 

is  that  inadequacy  oi  consideration,  if  only  amounting  tracts. 
to  hardship  or  even  great  hardship,  is  no  ground  for 
relieving  a  man  "  from  a  contract  which  he  has  wit- 
tingly and  willingly  entered  into ; "  *  but  that  it  may 
be  so  enormously  great  as  to  be  a  conclusive  evidence 
of  fraud,  and  that  it  is  then  a  ground  for  setting  aside 
the  transaction  affected  by  it.' 

>  15  Beay.  103.  Mwihrdh,   2  Diok.   683.     See  too 
s  15  Bear,  at  p.  115.  Harruon  y.  Guut,  6  De  Q.  M.  & 

>  CaUaghan  y.  CaUaghM,  8  OL  &      G.  424,  affirmed  in  D.  P.  8  H.  L.  0. 
Fiiu  374.  481. 

«  Griffith  y.  SpraOey,  1  Cox,  383,         ^  Shlwdlr.  WUkins,  Jac.  280. 
388-9;  2  Bro.  C.  C.  179;  Fox  y. 
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^Tiii.  §  443.  Regarded  as  a  ground  of  defence  to  a 
— '- — '—  specific  performance,  the  doctrine  of  the  older  cases 
fenoe  to  was  that  inadequacy  of  consideration  was  a  sufficient 
5^.  ground,  it  being  regarded,  even  where  not  amounting 
*^^'  to  evidence  of  fraud,  as  a  circumstance  of  hardship 
which  would  stay  the  interposition  of  the  Court. 
Thus,  in  a  case  before  Eyre  C.B.,  that  Judge  said 
that,  independently  of  all  consideration  of  fraud,  ^^the 
Court  upon  the  mere  consideration  of  its  being  so 
hard  a  bargain  will  not  enforce  it."  ^  So,  in  a  case 
where  there  was  a  contract  between  two  men  each  sui 
juris  for  the  sale  of  an  estate  worth  £10, 000  for  £6,000 
down  and  £14,000  more,  payable  at  the  death  of  a 
man  aged  sixty- four  or  sixty-five,  and  there  were  no 
circumstances  of  pressure  or  circumvention.  Lord 
Alvanley  M.R.  refused,  on  a  cross-bill,  to  set  eiside  the 
contract ;  but  he  also  refused  specific  performance  of 
it  on  the  ground  of  its  being  a  hard  bargain.^  And 
in  an  earlier  case,  where  a  purchaser  had,  during  the 
South  Sea  mania,  purchased  a  house  under  the  Court 
for  £10,500,  and  paid  a  deposit  of  £1,000,  the  pur- 
chaser, submitting  to  forfeit  his  deposit,  was  dis- 
charged by  Lord  Macclesfield  on  the  ground  of  the 
general  delusion  which  the  nation  was  imder  at  the 
time  of  the  contract,  and  the  imaginary  values  then 
put  by  people  on  estates,  and  this  in  spite  of  a  most 
able  argument  by  Lord  Nottingham,  who  argued  on 
behalf  of  his  granddaughters  the  plaintiffs.* 
Mere  in-  §  444.  But  it  sccms  HOW  to  be  established  by  the 
noHT**^^  decisions  of  Lord  Eldon  and  Grant  M.R.,  that  mere 
inadequacy  of  consideration  is  no  defence  to  specific 
performance,  unless  it  amount  to  an  evidence  of  fraud, 


*  TiUy  T.  PeerSy  cited  by  Sir  S.  «  Savthr,  Savile,  1  P.  Wms.  745; 

Eomilly  arg.  10  Ves.  301.  S.  0.  6  Vin.  Abr.  616,  pi.  26.     See 

»  Day  V.  NtwmaUy  2   Cox,  .77;  also   Vaughan  v.   Thomas,   1  Bro. 

S.  0.  cited  by  Sir  S.  Bomilly  arg.  0.  0.  656.  * 
10  Ves.  300. 


defence. 
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and  so  would  furnish  a  ground  even  for  cancelling  the  ^^J^^^^- 

contract.*     "Unless  the  inadequacy   of  price,"  said   

Lord  Eldon  in  one  case,  "is  such  as  shocks  the 
conscience  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not 
itself  a  sufficient  ground  for  refusing  a  specific  per- 
formance." *  And  in  an  earlier  case,  where,  a  sale  by 
auction  having  taken  place  for  about  half  the  value  of 
the  estate,  Lord  Rosslyn  had  refused  specific  perform- 
ance, Lord  Eldon,  on  a  re-hearing,  although  he 
ultimately  decided  the  case  on  a  question  of  evidence, 
doubted  the  principle  of  the  decree,  and  expressed  an 
opinion  that  a  sale  by  auction  could  hot  be  set  aside 
for  mere  inadequacy  of  price.^  His  Lordship  also 
applied  the  same  principle  in  the  instance  of  an 
annuity  transaction.*  The  doctrine  was  adopted  by 
Grant  M.R.  and  Lord  Erskine,  and  is  now,  it  is 
conceived,  the  well-established  rule  of  the  Court.*^  An 
illustration  of  it  may  be  found  in  the  case  of  Abbott  v. 
Sworder^^  where  an  estate  was  bought  for  £5,000,  the 
value  of  which  was  considered  by  Knight  Bruce  V.C. 
to  be  £3,500 ;  but  this  inadequacy  of  consideration 
was  held  both  by  him  and  by  Lord  St.  Leonards  to  be 
no  bar  to  specific  performance,  which  was  accordingly 
decreed  at  the  suit  of  the  vendor. 

§  446.     One  case  before  Kindersley  V.C  must  be  J^«fc*«  ▼. 
referred  to,  as  it  appears  to  break  the  recent  current 
of    authorities.      His   Honour  there  considered    the 


1  Per  Lord  Eldon  in  Slilwell  y,  »  Burrowes  v.  Lock,  10  Ves.  470 ; 

WiVeins,  Jac.  282 ;  cf .  Harrison  v.  per  Lord  Erskine  in    Lowther  v. 

(7ues<,6DeG.M.  &G.424,afiBrmed  L(ywther,   13  Yes.  103;    Colliery. 

in  D.  P.  8  H.  L.  C.  481.  Brown,  1  Cox,  428;  Bovotry.  Cooper, 

«  In  CoUs  V.  Trecothick,  9  Ves.  2  Ha.  408 ;  Borell  y.  Dann,  2  Ha. 

246.  450.    See  also  Oriffith  y.  Spratley, 

•  White  y.  Damon,  1  Yw.  BO.  2  Bro.   C.  0.   179;    1   Cox,  383; 

*  Under  hill  v.  Horwood,  10  Ves.  Stephens  v.  Hotham,  1  K.  &  J.  571 ; 
209.  Holmes  v.  Howes,  20  W.  E.  310. 

*  4  De  G.  ft  Sm.  448. 
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^ii^^P'  older  cases  on  the  subicct,  and  came  to  the  conclusion 

that  mere    inadequacy  of    price,   without  the  least 

impropriety  of  conduct  on  the  part  of  the  plaintiff, 
was  a  sufficient  defence :  and  his  Honour  did  not 
advert  to  the  proposition  that  such  inadequacy  must 
amount  to  evidence  of  fraud,  but  treated  it  as  one 
form  of  hardship  which  prevented  the  action  of  the 
Court.^ 
Keaaonof  §  446.  The  general  rule,  that  the  hardship  of  a 
contract  is,  independently  of  fraud,  a  ground  for 
refusing  its  specific  performance  would  seem  to  carry 
with  it  the  particular  rule  that  inadequacy  of  considera- 
tion, when  amounting  to  hardship  but  not  to  fraud, 
should  yet  be  a  defence.  But  there  appears  (notwith- 
standing an  expression  of  opinion  fi'om  the  Bench  to 
the  contrary*)  great  good  sense  in  refusing  to  adopt 
such  a  rule.  To  make  a  contract  for  an  insufficient 
consideration  incapable  of  enforcement  by  the  pur- 
chaser, would  be  practically  to  prevent  a  man  from 
selling  his  property  at  less  than  its  value, — however 
impossible  it  might  be  to  sell  it  at  its  value,  however 
desirous  he  might  be  to  sell  it  for  the  price  actually 
obtained,  however  desirable  it  might  be  for  his  interest 
that  he  should  do  so,  and  however  unwilling  or  unable 
the  purchaser  might  be  to  purchase  at  its  full  value. 
The  rule  would,  when  it  did  not  stop  the  sale,  yet 
further  reduce  the  amoimt  receivable  by  the  vendor, 
because  the  purchaser  would  in  effect  indemnify 
himself  for  the  risk  he  ran  by  offering  less  purchase- 
money  than  he  otherwise  would  have  done.  The 
freedom  of  contract,  including  in  it  the  freedom  to 
enter  into  enforceable  contracts,  should  never  be 
infringed  without  sufficient  cause.  But  furthermore, 
if  inadequacy  of  consideration  short  of  fraud  were  a 
bar  to  specific  performance,  the  question  would  arise 

»  Falcke  v.  Oray,  4  Drew.  651.  «  NoU  v.  HiU,  2  Oas.  in  Ch.  120. 
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as  to   tte  amount  of  inadequacy  which  should  so  ^^'^.P-- 

operate — a  question  not  easy  to  answer.  

§  447.     In  the  later  Roman  law,  these  difficulties  'nieiaws 

•     ^i_  i»        T       •  •  •        1  <»  of  Rome 

m  tne  way  of  relieving  against  madequacy  of  con-  and 
sideration  in  certain  cases  were  overcome,  at  least  as 
to  immoveable  property.  By  a  Constitution  of  the 
Emperors  Diocletian  and  Maximian^  the  right  of 
rescission  for  inadequacy  of  consideration  was  first 
introduced.^  Their  Constitution  was  adopted  by 
Justinian.  It  fixed  the  arbitrary  standard  of  half  the 
real  price  as  that  which  would  give  the  sufferer  a  right 
to  the  interference  of  the  law :  when  the  price  paid  did 
not  amount  to  half  the  real  value  of  the  thing  sold,  the 
vendor  might  put  the  purchaser  to  his  election,  either 
to  take  back  the  purchase-money  and  restore  the  thing 
sold,  or  to  keep  the  thing  and  make  up  the  deficiency 
in  the  purchase-money.*  The  old  French  law  adopted 
the  same  principle,  except  in  the  case  of  sales  between 
co-heirs  and  co-proprietors,  where  a  defect  of  one 
quarter  of  the  price  had  the  same  effect  as  a  like 
defect  of  one-half  in  other  cases.^  The  present  law  of 
France  is  embodied  in  Article  1674  of  the  Code  Civil, 
which  is  remarkable  for  the  stringency  of  its  pro- 
visions and  for  the  discussion  in  the  Conseil  d'£tat  of 
which  it  was  the  result,  a  discussion  in  which  the  First 
Consul  took  a  prominent  part.*  It  enables  a  vendor 
of  an  immoveable  to  require  rescission,  if  he  suffers 
injury  to  the  extent  of  more  than  seven-twelfths  of  the 
price,  though  he  may  by  the  contract  have  expressly 
renounced  such  right,  and  have  declared  that  the  price 
given  is  the  full  value. 

§  448.     The  question  of  the  inadequacy  of  the  ^^^' 
consideration  must  of  course  be  decided  at  the  time  of  is  to  be 


asoer* 
tained. 

^  TropIoDg,  De  la  Yente,  sect. 

«  Pothier,  Tr.  des  Oblig.  Part  I. 

^            780. 

cbap.  1,  sect.  1,  art.  3,  §  4. 

'               s  God.  lib.  iy.  tii  44,  2. 

«  Troplong,  De  la  Yente,  sect.  787 

etseq. 

F. 

P 
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^^i?-  the   contract,   and  not  by  the  light  of    subsequent 

events.     It  is  true  that,  in  a  case^  already  stated,  the 

circumstance  of  the  contract  having  been  made  during 
the  excitement  caused  by  the  South  Sea  scheme  was 
allowed  as  a  reason  why  the  Court  relieved  a  purchaser 
from  the  performance  of  his  contract ;  but  the  case  is 
one  which  cannot  now  be  considered  as  law,  and  the 
principle  involved  seems  unjust.     It  is  now  therefore 
well  established  that  the  time  of  the  contract  is  the 
time  for  judging  of  its  consideration :   thus,  to  give 
one  example,  where  an  annuity  for  life  forms  part  of 
the  consideration,  and  the  life  drops  before  any  pay- 
ment is  made,  this  does  not  render  the  consideration 
necessarily  inadequate.^ 
Sale  at  a        S  449.     Where  the  contract  refers  the  price  to  a 
fixed.        valuer  for  him  to  ascertain  between  the  parties,  this 
fact  does  not  of  itself  preclude  the  Court  from  inquir- 
ing into  the  adequacy  of  the  consideration,*  and  this 
inadequacy   of    consideration    would,   of  course,   be 
strengthened  as  a  defence  if  any  circumstances  arose 
which  threw  a  doubt  on  the  accuracy  with  which  the 
valuation  was  made.* 
E£Peotof        §  460.     The  effect  of  an  imdervaluing  by  the 
valuation.  valucTs  is  a  qucstion  which  has  however  been  but  little 
discussed  in  our  Courts :  it  has  been  debated  with  the 
usual  diversity  of  opinion  by  the  writers  on  Civil  Law.** 
It  is  conceived  that,  if  the  undervalue  were  such  as  to 
convince  the  Court  that  the  valuers  had  acted  under 
fraud  or  mistake,  the  contract  would  be  incapable  of 
enforcement  in  Equity :  otherwise,  if  the  undervalue 
did  not  so  convince  the  Court . 


f   *  Savile  T.  Savile,  supra,  §443.  *  MorHmerr.  Capper,  I  Bro.CG. 

Bee  Kim  y.  Stukeley,  1  Bro.  P.  0.  156. 

191,  where  the  same  groTind  was  '  ParJeen  y.  Whitby,  T.  ft  B.  366. 

urged ;  but  according  to  the  report  ^  Emery  y.  Wase,  8  Yes.  605. 

in  Qilbort,  the  case  was  decided  on  '  Troplong,  De  la  Yente,  sect, 

another  point.  158. 
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§  461.     The  question  of  inadequacy  of  considera-  ^J*^.?- 
tion  in  a  sale  of  reversionary  interests,  whether  arising 


in  a  suit  to  set  aside  the  sale  or  in  a  suit  for  the  reyenions. 
performance  of  the  contract,  was  formerly  governed 
by  special  considerations.  The  law  upon  this  question 
has  to  a  certain  extent  been  altered  by  statute.  It  is 
necessary  therefore  to  consider  how  the  law  stood 
before  the  legislative  alteration,  and  what  is  the  extent 
of  that  alteration. 

§  452.  Before  the  statute  hereafter  to  be  referred  S^^J"^® 
to,  the  defence  of  inadequacy  of  consideration  in  re-  Revemom? 
spect  of  contracts  for  the  sale  of  reversions  had  two 
peculiarities  which  distinguished  it  from  the  like 
defence  in  the  case  of  ordinary  contracts.  It  was  clear 
(i.)  that  the  proof  of  inadequacy  was  a  sufficient 
defence,  though  there  were  no  accompanying  circum- 
stances of  fraud  or  oppression,  and  though  the  inade- 
quacy did  not  amount  to  evidence  of  fraud  ;^  (ii.)  that 
the  burthen  of  proof  lay  on  the  plaintiff  purchaser:  it 
rested  on  him  to  show  that  the  price  was  adequate, 
not  on  the  defendant  vendor  to  show  that  it  was 
inadequate.^ 

§  463.     The  principle  on  which  the  Court  acted  in  "^©w 
these  cases  was  that  a  man  possessed  only  of  a  future  did  not 
interest  sells  at  a  disadvantage ;   it  therefore  did  not  *^^  ^' 
apply  where  the  tenant  for  life  and  the  reversioner 
concurred,  as  they  together  "  form  a  vendor  with  a 
present  interest";'  and  so  where  a  vendor  had  a  rent- 
diarge  of  £500  in  possession  and  an  estate  in  reversion, 
and  he  sold  a  perpetual  rent-charge  of  £500,  he  was 
not  considered  as  vnthin  the  principle  now  under 


1  Playford  t.  Plaf/ford^  4  Ha.  ^  Peacock  t.  Evans,  and  ByU  y. 

646 ;  Peacock  y.  Evans,  16  Yes.  512 ;  Brown,  uH  sup» ;  Kendall  y.  Beckett, 

ByU  T.  Brown,  13  Pri.  758 ;  S.  0.  2   £.   &  My.  88 ;    Hinckman  y. 

sab  nom.  ByU  y.  Swindells,  M'Clel.  Smith,  3  Buss.  433. 

519.  '  Wood  y.  Abrey,  3  Mad.  417. 

p2 
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^ttTin.  consideration,  he  having  it  in  his  power  to  secure  a 
— '■ — —  perpetual  rent-charge  of  that  amount  in  possession.^ 
Rweent  R  464.     The  mere  fact,  however,  that  some  interest 

relatively  in  posscssiou  was  sold  together  with  the  reversion,  did 
not,  at  least  where  the  former  was  not  considerable, 
take  the  case  out  of  the  rule ;  *  as,  for  instance,  where 
an  annuity  in  possession  was  sold  together  with  the 
reversion,  the  estimated  value  of  the  annuity  being 
only  about  one-sixth  of  that  of  the  reversion.' 
WhOTe  g  466.     Again,  the  principle  did  not  apply  where 

anotion.  the  rcvcrsionary  interest  was  sold  by  auction ;  *  and 
this  for  two  reasons.  First,  "  there  being  no  treaty 
between  vendor  and  purchaser,  there  can  be  no  oppor- 
tunity for  fraud  or  imposition  on  the  part  of  the 
purchaser.  The  vendor  is,  in  -no  sense,  in  the  power 
of  the  purchaser.""  Secondly,  it  being  clearly  esta- 
blished that  the  market  price  of  the  reversionary 
interest,  and  not  the  estimate  of  actuaries,  was  the 
criterion  by  which  the  Court  decided  the  question  of 
undervalue,*  and  a  sale  by  auction  being  a  mode  of 
ascertaining  that  market  price,  it  followed  that  the 
consideration  for  the  transaction  and  the  value  in  the 
eye  of  the  Court  must  in  such  cases  be  one  and  the 
same,  and  that,  in  the  absence  of  fraud,  no  question 
of  undervalue  could  arise. 
The  Aot  §  466.  Such  was  shortly  the  state  of  the  law  before 
0.4.  the  statute  31  Vict.  c.  4.  By  that  statute  it  was 
enacted  that  no  purchase  made  bond  fide  and  without 
fraud  or  unfair  dealing  of  any  reversionary  interest  in 


*  Wardle  v.  Carter,  7  Sim.  490.  «  Wardle  v.  Carier,  7  Sim.  490 ; 
'  Per  Lord  Eldon  in  Davis  v.  per  Wigram  V.O.  in  BoreU  v.  Daim, 

Duke  of  Marlborough,  2  Sw.  164.  2  Ha.  452;  Earl  of  Aldborough  v. 

«  Earl  of  Fortmore  v.  Taylor,  4  Trye,  7  01.  &  Fin.  436, 460;  Edivarda 

Sim.  182.  V.  BuH,  2  De  G.  M.  &  G.  65.    Con- 

*  Shelley  v.  Naeh,  3  Mad.  232.  aider  Perfect  v.  Lane,  30  Beav.  197; 

*  Per  Leach  V.O.,  id.  236.  3  De  G.  F.  &  J.  369 ;  Lord  v.  Jeff- 

kina,  35  Beay.  7. 
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real  or  personal  estate,  should  thereafter  be  opened  or  p^ot  in. 
set  aside  merely  on  the  ground  of  undervalue. 


§  467.     As  regards  actions  for  the  rescission  of  Effect  of 
contracts  for  the  sale  of  reversions,  the  operation  of  to  actiona 
this  Act  is  clear.     It  makes  mere  inadequacy  no  suffi-  mon. 
cient  ground  for  relief ;  but  it  leaves  entirely  unaffected 
the  jurisdiction  which  relieves  against  the  fraud  which 
infects  catching  bargains  with  heirs,  reversioners,  or 
expectants  in  the  life  of  the  father.     The  doctrines 
of  the  Court  which  throw  protection  round  unwary 
young  men  in   the  hands   of   unscrupulous  persons 
ready   to    take    advantage  of    their   necessities    are 
entirely  unchanged.^ 

§  468.     But  the  Act  is  silent  as  regards  the  specific  As  tospe- 
performance  of  contracts  relatmg  to  reversions.     Does  formano©. 
it  therefore  leave  the  law  just  as  it  was?  or  does 
it  for  all  purposes  place  sales  of  reversions  on  the 
same  footing  as  other  sales  so  far  as  regards  the  ques- 
tion of  inadequacy  of  consideration  ? 

No  decision  has,  it  is  believed,  been  given  upon 
these  questions  :  but  it  is  submitted  that  the  true  con- 
clusion is,  that  every  contract  for  the  sale  of  a  rever- 
sion which  cannot  be  relieved  against  ought  prima 
facie  to  be  performed:  that  the  object  of  the  Act  was 
to  place  bond  fide  and  honest  sales  of  reversions  on  the 
same  footing  as  other  sales :  and  that  henceforth  in 
specific  performance  actions  there  will  rest  on  the 
defendant  the  burthen  of  proving  inadequacy  of  con- 
sideration, and  such  inadequacy  as  shocks  the  con- 
science of  the  Court  and  constitutes  evidence  of  fraud, 
or  as  is  accompanied  by  other  circumstances  of  oppres- 
sion or  unfairness. 

»  Tyler  v.  Yates,  L.  B.  11  Eq.  v.  Bolinghrohe,  2  App.  Gas.  814; 

265;  6  Ch.  664;  Earl  of  AyUsford  Nevill  v.  Bnelling,  15  Ch.  D.  679; 

T.  Morris,  L.  B.  8  Ch.  484 ;  Beynon  Fry  v.  Lane,  40  Ch.  D.  312 ;  James 

T.  Co<^,  L.  B.  10  Oh.  389 ;  0*Barke  y.  Kerr,  40  Ch.  D.  449. 
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^'™-       §  469.     It  only  remains  to  add  as  affording  some 
support  to  this  conclusion  that  the  rule  throwinff  the 

Origin  of     .    ^\  -  0       n        ^  i  t 

rnieaBto    Durthcn  01  prooT  of  adequacy  on  the  purchaser  was 
proof.       adopted  m  specific  performance  smts  m  obedience  to 
decisions  to  that  effect  in  suits  to  set  aside  the  trans- 
action ;  and  not  on  any  independent  ground  affecting 
such  suits  in  particular.^ 

^  See  Kendall  y.  Beckett,  2  B.  &      Buss.  433;  and  notice  the casee  there 
My.  884 ;  Hincksman  t.  Smith,  3      cited  and  relied  upon  in  judgment. 


CHAPTER  VIII. 

OF  WANT.  OF  MUTUALITY  IN  THE   CONTRACT. 

§  460.     A  CONTRACT  to  be  specifically  enforced  by  ^'^™' 
the  Court  must,  as  a  general  rule,  be  mutual, — that  is  — '■ — '- 

1      1         .  •    t  1  •  -^  i^         J  Mutuality 

to  say,  such  that  it  might,  at  the  time  it  was  entered  required. 
into,  have  been  enforced  by  either  of  the  parties 
against  the  other  of  them.^  Whenever  therefore, 
whether  from  personal  incapacity  to  contract,  or  the 
nature  of  the  contract,  or  any  other  cause,  the  con- 
tract is  incapable  of  being  enforced  against  one  party, 
that  party  is  equally  incapable  of  enforcing  it  against 
the  other,  though  its  execution  in  the  latter  way  might 
in  itself  be  free  from  the  difficulty  attending  its  execu- 
tion in  the  former. 

§  461.  Thus  a  tenant  in  tail  cannot  enforce  a  con-  instanoes. 
tract  entered  into  by  a  tenant  for  life,  because  the 
tenant  in  tail  could  not  be  sued  on  it:*  an  infant 
cannot  sue,  because  he  could  not  be  sued,  for  a 
specific  performance :  *  a  purchaser  from  a  person  who 
at  the  time  of  the  sale  had  no  estate  in,  or  power  over, 
the  property  sold,  or  a  material  part  of  it,  may  defend 
himself  on  the  score  of  the  vendor's  original  incapacity 


*  In  Williams  v.  Williams^  L.  R. 
2  Ch.  294,  304,  there  was  held  to  be 
mntiialiiy  in  a  verbal  family  ar- 
rangement. Consider  Turner  t. 
May,  32  L.  T.  N.  S.  56. 

'  Anniger  v.  Clarke,  ]bunb.  Ill ; 
BickeUe  v.  Bdl,  1  De  G.  &  Sm.  335. 

<  Flight  T.  Bolland,  4  Buss.  298. 
The  case  of  Clayton  y.  Ashdown, 
9  Yin.  Abr.  393,  may  perhaps  be 


explained  on  the  ground  of  a  ratifi- 
cation by  the  infant  after  attaining 
his  majority,  or  as  being  an  applica- 
tion in  Equity  of  the  legal  principle 
that  the  contract,  though  voidable 
by  the  infant,  binds  the  party  of 
full  age.  The  infant  cannot  recover 
a  deposit  paid  on  the  contract,  ex- 
cept on  the  ground  of  fraud.  WiUon 
V.  KeoTse,  Peake,  Add.  Gas.  196. 
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^Ji^  ^?-  to  perf onn  his  part :  *  a  father  cannot  enforce  a  con- 

tract  on  the  part  of  his  mother-in-law  to  pay  him  an 

allowance  in  consideration  of  his  giving  up  to  her  the 
custody  of  his  infant  children  during  a  specified  part 
of  every  year:'  and  where  A.  agreed  with  B.  not  to 
join  in  barring  an  entail,  and  B.  agreed  to  convey  to 
A.  certain  parts  of  the  estate  on  his  entering  into 
possession,  and  it  was  held,  on  the  authority  of  Collins 
V.  PlummeTj^  that  such  a  contract  could  not  be  specifi- 
cally  enforced  against  A,  a  specific  performance  of 
B.'s  part  of  the  contract  was  refused  at  the  suit  of  A.'s 
representatives.*  On  the  same  principle  it  would 
seem  that  a  contract  entered  into  by  several  devisees 
in  trust  for  sale,  of  whom  one  was  a  married  woman^ 
would  be  unenforceable  by  either  side.'  So  where  the 
relief  sought  was  analogous  to  the  specific  performance 
of  a  grant  of  an  office,  the  Court  held  that,  the  duties 
and  services  incident  to  the  office  being  personal  and 
confidential  in  their  character,  specific  performance 
could  not  have  been  decreed  against  the  plaintiff  at 
the  suit  of  the  defendant ;  and  consequently,  that  the 
plaintiff  could  not  sue  the  defendant,  though  there 
were  no  personal  duties  to  be  performed  by  the 
defendant.®  Again,  where  the  plaintiffs  had  agreed 
to  perform  certain  services  in  working  a  railway, 
which  were  of  such  a  confidential  nature  that  the 
Court  could  not  have  enforced  them  if  the  defendants 
had  sued  the  plaintiffs;  and  the  defendants  were  to 
pay  money,  and  do  nothing  else ;  the  Court  refused 
specific  performance,  on  the  ground,  amongst  others, 

1  Hoggart  v.  800%  1  E.  &  My.  *  Hamilton  y.  Orant,  3  Dow,  S3. 

293.    Of.  Forrer  y.  Nash,  35  Beay.  >  That  the  purchaser  could  not 

167 ;  Brewer  y.  Broadwood,  22  Ch.  enforce  such  a  contract  has  been 

D.  105;  Bellamy Y.Dehenham,  (1891)  decided.    Avery  y.  Griffin,  L.  B.  6 

1  Gh.  413 ;  Lee  y.  Soamee,  36  W.  B.  Eq.  606. 

884.  •  Pickering  v.  Bishop  of  Ely,  2  T. 

*  Kennedy  y.  May,  11  W.  B.  358.  &  0.  0.  0.  249. 

»  1  P.  Wms.  104, 
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of  want  of  mutuality.^     The  like  objection  prevailed  ^^  ni. 
where  the  plaintiff  sued  on  a  contract  under  which  he  — '• — '- 
was  to  construct  a  railway,  and  offered  to  make  the 
rulway  ^  «ked  for  pa^enf 

5  462.  A  doubt  was  at  one  time  entertained  ]^^^' 
whether  there  existed  the  proper  mutuality  between  under 
a  person  haying  entered  into  a  contract  to  take  a  lease 
from  a  tenant  for  life  with  a  leasing  power  and  the 
remainderman:^  but  that  doubt  is  now  resolyed^  and 
it  seems  clear  that  such  a  contract  may  be  enforced 
by  either  of  these  parties.* 

§  4€f3.     The  mutuality  of  a  contract  is,  as  we  Time  at 
haye  seen,  to  be  judged  of  at  the  time  it  is  entered  matoaHty 
into ;  so  that  it  is  no  objection  to  the  plaintiffs  right,  jtidgedof. 
that  the  defendant  may  by  delay,  or  other  conduct  on 
his  part  subsequent  to  the  contract,  have  lost  his  right 
against  the  plaintiff.^    And  accordingly  it  has  been 
held  to  be  no  defence  on  the  part  of  a  railway  com- 
pany for  them  to  show  that  they  had  after  the  con- 
tract suffered  the  time  during  which,  by  their  statutory 
powers,  they  could  purchase  the  lands  to  expire :  •  if 


^  Johruan  y.  Shrewahury  and  Bir^ 
mingham  Railway  Co,,  3  De  G.  M 
A  G.  914 ;  Stocker  y.  Wedderhum,  8 
K.  &  J.  893 ;  Ord  y.  Johnston,  1  Jur. 
N.  8.  1063;  4  W.  E.  37  (Stuart 
y.G.)-  See  also  Hill  y.  Gomme,  1 
Beay.  540;  Bromley  y.  Jefferies,  2 
yem.  415,  «e(2  qu.  It  has  been  de- 
cided in  Ireland  that  a  contract  by 
a  pnrchaeer  with  a  husband  and 
"wife  is  not  bad  for  want  of  mutu- 
ality, and  may  be  enforced  by  them. 
Fendly  y.  Anderson,  1  Ir.  Oh.  B. 
706.  The  grounds  of  this  decision 
do  not  appear  yery  oondusiye.  Of. 
Avery  y.  Griffin,  L.  E.  6  Eq.  606. 
»  Peto  y.  BrighUm,  Vdcfidd,  and 

Tunbridge  Wella  Railway  Co,,  1  H. 

k  M.  468. 
»  Per  De  Grey  O.J.  in  Camphdl 

y.  Leachy  Ambl.  749. 


*  Shannon  y.  Bradstreet,  1  Sch. 
&  Lef.  52,  particularly  64.  See 
infra,  §  589. 

'  SotUh  Eastern  Railway  Co,  y. 
KnoU,  10  Ha.  122. 

^  Hawkes  y.  Eastern  Counties  RaiU 
way  Co.,  1  De  G.  M.  &  G.  737,  755; 
S.  0.  5  H.  L.  0.  331,  365.  The 
observations  of  Lord  Cranworth 
(then  L.J.)  in  Stuart  y.  London  and 
North-Western  Railway  Co,,  1  De 
G.  M.  &  G.  721,  to  tiie  contrary, 
may  probably  be  taken  to  be  oyer- 
ruled  by  his  Lordship's  concurrence 
in  Hawkes*  case,  in  the  House  of 
Lords.  See  also  Scottish  North- 
Eastern  Railway  Co,  y.  Stewart,  3 
Macq.  382,  where,  however,  the 
point  really  determined  was  one  of 
construction. 
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FABTin. 
Ch.  TiiL 


Exoep« 
tions. 


i.  Uni- 
lateral 
oontraots. 


Condi- 
tional 
oontracts. 


such  a  defence  were  sustained,  it  would  be  to  allow 
defendants  to  take  adyatitage  of  their  own  neglect. 

From  the  time  of  the  execution  of  the  contract 
being  the  time  to  judge  of  its  mutuality  it  further 
follows,  that  the  subsequent  performance  by  one  party 
of  terms  which  could  not  have  been  enforced  by  the 
other  will  not  prevent  the  objection  which  would  arise 
from  the  presence  of  such  terms.^ 

§  464.  The  exceptions  or  apparent  exceptions 
and  limitations  to  the  doctrine  of  mutuality  may  now 
be  considered. 

§  466.  (i.)  The  contract  may  be  of  such  a  nature 
as  to  give  to  the  one  party  a  right  to  the  performance 
which  it  does  not  give  to  the  other, — as  for  instance, 
where  a  lessor  covenants  to  renew  upon  the  request  of 
his  lessee  :  *  or  where  the  contract  is  in  the  nature  of 
an  undertaking.'  But  these  are  merely  cases  of  con- 
ditional contracts :  and  when  the  condition  has  been 
performed,  as  for  instance,  in  the  case  above  stated, 
by  a  request  to  renew,  the  contract  becomes  absolute 
and  mutual  and  capable  of  enforcement  alike  by  either 
party.* 

§  466.  In  a  recent  case  *  it  was  held  by  Keke- 
wich,  J.,  that  the  doctrine  of  mutuality  does  not 
apply  to  a  contract  where  the  vendor  had  in  the  first 
instance  told  the  purchaser,  and  the  purchaser  knew 
from  all  the  circumstances  of  the  case,  that  the  vendor 
had  no  title,  and  was  not  likely  to  have  one  for  some 
time.  The  learned  judge  seems  to  have  considered 
the  contract  as  a  conditional  one,  which  was  revocable 


*  Hope  V.  Hope,  8  De  Q.  M.  &  G. 
731,  746,  overruling  the  observa- 
tions of  Lord  Bomilly  M.B.  in  S.  G. 
22  Beav.  364. 

*  Chesierman  v.  Manrif  9  Ha.  206. 
See  Bdl  v.  Howard,  9  Mod.  302, 
304. 


8  Palmer  v.  ScoU,  1  E.  &  My. 
391. 

*  Of.  Weeding  v.  Weeding,  1  J.  & 
H.  424,  where  a  conditional  con- 
tract had  become  absolute  by  the 
exercise  of  an  option  of  purchase. 

^  TTy^on  V.  2>unn,  34  Gh.  p.  569. 


OF  WANT  OF  MUTUALITy  IN  THE  CONTEACT. 


219 


till  the  condition  was  fulfilled,  and  that  it  then  became  ^j^  ^ 

Ch.  Tui. 

binding.  

§  467.  In  cases  arising  out  of  such  contracts,  the  chetterman 
CJourt  will  exercise  its  discretion  as  to  specific  per- 
formance with  great  care,  and,  it  seems,  view  even 
somewhat  narrowly  the  conduct  of  the  party  claiming 
the  benefit  of  his  unilateral  right  to  make  the  contract 
absolute.^ 

§  468.  (ii.)  Mutuality  may  be  waived  by  the  ii-Waiyer. 
subsequent  conduct  of  the  person  against  whom  the 
contract  could  not  originally  have  been  enforced: 
thus,  where  a  purchaser  contracts  for  an  estate  with  a 
person  having  no  title,  or  not  such  as  he  affects  to  sell, 
and  the  contract  therefore  is  not  mutual,  for  want  of 
interest  in  the  vendor, — ^yet,  if  the  purchaser  investi- 
gate the  title  and  make  requisitions,  or  concur  in 
proceedings  for  the  purpose  of  remedying  the  defect, 
he  is  afterwards  precluded  from  setting  up  the  original 
want  of  mutuality  in  the  contract.* 

§  469.  And  so  where,  from  the  relation  of  the  par-  ingtanoee. 
ties  to  one  another,  the  contract  is  originally  binding  on 
the  one  and  not  on  the  other,  the  latter  may  by  action 
waive  that  want  of  mutuality,  and  enforce  the  specific 
performance  of  the  contract ;  as  in  the  case  of  an  action 
by  a  cestui  que  trust  against  his  trustee  for  the  perform- 
ance of  a  contract  for  sale,  such  a  contract  being  origi- 
nally binding  on  the  trustee,  and  not  on  the  beneficiary.* 
The  case  of  a  contract  for  sale  by  a  voluntary  settlor 
is  similar,  for  though  he  is  incapable  of  enforcing  the 
contract  against  an  unwilling  purchaser,*  the  purchaser 


^  CheOerman V.Mann,  9  B&.  206, 

»  Salishury  v.  Hatcher,  2  Y.  &  0. 
C.  0.  54 ;  Hoggari  y.  ScoU,  1  B.  & 
My.  293. 

*  Ex  parte  Lacey,  6  Ves.  625. 

«  Bmith  ▼.  Garland,  2  Mer.  123 ; 
Johnaon  y.  Legard,  T.  &  B.  281; 
Clarke  y.  WilloU,  L.  B.  7  Ex.  313 ; 


Briggs  y.  Spicer,  (1891)  2  Ch.  127. 
In  Peter  y.  Nicolh,  L.  B.  11  Eq.  391, 
Stuart  y.O.  held  that  the  rule  es- 
tablished by  Smith  y.  Garland  did 
not  apply  to  a  purchaser  who  ad- 
mitted that  he  was  a  willing  pur- 
chaser but  objected  to  the  title. 
See  Bupra,  §  406,  and  note  there. 
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Past  III.  may  waive    the  want  of  mutuality  and  enforce  it 

against  mm. 

m^Con-         g  470.     (iii.)  Another  apparent  exception  to  the 
mgned  by   principle  in  question  is  afforded  by  the  doctrine  which 

one  wrtj    *  x  x  ./ 

onij.  was  established  very  soon  after  the  passing  of  the 
Statute  of  Frauds,  that  in  case  of  contracts  which  by 
that  statute  are  required  to  be  in  writing,  a  party  who 
has  not  signed  the  contract  may  enforce  it  against  one 
who  has.* 

§  471.  It  has  been  alleged  in  support  of  this  doc- 
trine, in  the  first  place,  that  the  statute  only  requires 
the  contract  to  be  signed  by  the  party  to  be  charged 
therewith  or  his  agent,  and  is  silent  as  to  the  signature 
of  the  other  party.*  But  this  reasoning  seems  incon- 
clusive ;  because  the  doctrine  of  mutuality  is  indepen- 
dent of  the  statute,  and  where  one  party  has  signed 
and  the  other  has  not,  the  rights  of  the  parties,  which 
before  the  statute  were  mutual,  have  by  force  of  it 
ceased  to  be  such.^ 

A  more  satisfactory  reason  is  that,  by  instituting 
proceedings,  the  plaintiff  has  waived  the  original  want 
of  mutuality,  and  rendered  the  remedy  mutual.* 

§  472.  On  the  same  ground,  a  contract  contained 
in  a  deed-poll  was  enforced,  notwithstanding  an  objec- 
tion taken  from  the  unilateral  nature  of  the  instru- 
ment.® 


Gontnot 
in  deed- 
poll. 


1  Buckle  V.  Mitchell,  18  Vob.  100; 
and  eee  RosKer  y.  Williams,  L.  B. 
20  Eq.  210. 

*  Hatton  V.  Orey,  6  Vin.  Abr.  525, 
pi.  4,  in  36  Car.  ii.;  S.  C.  2  Gas.  in 
Ch.  164 ;  BuckhotueY.  Crosby,  2  Eq. 
Ca.  Ab.  32,  pi.  44 ;  and  see,  as  to  the 
interest  of  the  party  who  has  not 
signed,  Morgan  y.  Rolford,  1  Sm.  & 
Giff.  101.    See  too,  infra,  §  515. 

»  Cdemxkn  v.  iTjpco*,  5  Vin.  Abr. 
527,  pi.  17;  Child  v.  dmher,  3  Sw. 
423  n. ;  BadHumse  t.  Mohun,  id. 
434  n. ;  Mm  t.  Skdt,  7  Yes.  265 ; 


Lwd.  Ormofid  y.  Anderson,  2^Ba]l  & 
B.  363. 

*  See  per  Leach  V.O.  in  Boys  v. 
Ayerst,  6  Mad.  323. 

»  Child  y.  Comber,  3  Sw.  423  n. ; 
Seton  y.  Slade,  7  Yes.  265;  Fowle 
y.  Freeman,  9  Yes.  351 ;  per  Grant 
M.E.  in  Western  y.  Russell,  3  Y.  & 
B.  192 ;  Martin  y.  Mitchell,  2  J.  & 
W.  413 ;  FlighJt  y.  Bolland,  4  Buss. 
298. 

>  Otway  y.  Braithwaite,  Finch, 
405.  So  also  of  a  bond,  Butler  y. 
Powis,  2  GoU.  156. 
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§  473.     (iv.)  Where  the  vendor  has  not  substan-  PawIII. 
tially  the  whole  interest  which  he  contracted  to  sell,  he  ^ — '- — '- 
cannot  enforce  the  contract  against  the  purchaser,  and  ymidor 
yet  the  purchaser  can  generally  enforce  it  against  him  ^^^^ 
by  compelling  him  to  convey  what  he  can,  with  an  "^*«*^- 
abatement  of  the  purchase-money  as  compensation  for 
the  deficiency.     This  subject  will  be  found  discussed 
in  a  subsequent  chapter.^ 

§  474.     In  two  Irish  cases  decided  by  Lord  Redes-  2*?^H 
dale,  in  each  of  which  the  party  seeking  to  enforce  the  BedBsdaie. 
contract  was  at  the  time  when  he  entered  into  it  aware 
of  the  defect  in  the  other  party's  title,*  the  principle 
stated  in  the  last  preceding  section  was  held  not  to 
apply. 

§476.  In  one  of  these  cases,  a  tenant  for  life  i^vfr^nton 
entered  into  a  contract  with  the  plaintiff  to  grant  a 
lease,  which  he  could  not  do  without  the  consent  of 
trustees :  ^  the  consent  was  refused,  the  contract  being 
in  fact  intended  to  give  a  fine  to  the  tenant  for  life  in 
fraud  of  the  power :  the  intended  lessee  filed  his  bill 
against  the  tenant  for  life,  and  contended  that  he  was 
at  least  entitled  to  such  a  lease  as  the  tenant  for  life 
could  grant  out  of  his  estate.  But  Lord  Redesdde 
dismissed  the  bill  for  want  of  mutuality.  "  No  man," 
he  said,  ^^  signs  an  agreement  but  under  a  supposition 
that  the  other  party  is  bound  as  well  as  himself :  and 
therefore  if  the  other  party  is  not  bound,  he  signs  it 
under  a  mistake"  ;^  and  his  Lordship  considered  that 
the  principle  above  stated  only  applies  where,  on  the 
faith  of  a  contract,  one  party  has  put  himself  in  a 
situation  from  which  he  cannot  extricate  himself,  and 
is  therefore  willing  to  forego  part  of  his  contract, — 
where  an  injury  would  be  sustained  by  the  plaintiff, 

1  Part  IV.  diap.  iL  §  1257  ti  seq.  464. 

*  That  this  circamstaaoe  ie  not         '  Latvremon  t.  BuUeff  1  Soh.  & 

neeeasarily  fatal  to  relief,  Bee  infra,  Lef.  18. 
S  1266;  Barker  T.  Cox,  4  Oh.  D.         «  1  Sch.  &  Lef.  at  p.  21. 
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Past  III.  unless  he  were  to  ffet  such  an  execution  of  the  contract 
— '■ — -  as  the  defendant  could  give.  In  the  other  case,  Lord 
TuiSinffJ'  Redesdale  further  observed  upon  the  specific  perform- 
ance of  contracts  by  a  tenant  for  life  exceeding  his 
power.*  "I  think,"  said  his  Lordship,  "Courts  of 
Equity  should  never  enforce  such  contracts,  whether 
with  a  view  to  the  party  himself  or  to  the  person  en- 
titled in  remainder.  In  the  first  place,  it  is  uncon- 
scionable in  the  tenant  for  life  to  execute  such  a  lease, 
because  it  brings  an  incumbrance  on  the  estate  of  the 
remainderman,  and  puts  him  to  litigation  to  get  rid  of 
it :  and  as  to  the  tenant  for  life  himself,  it  is  compel- 
ling him  to  do  what  is  to  be  the  foundation  of  a  future 
action  for  damages,  if  he  die  before  the  twenty-one 
years.  The  Court  will  never  do  this,  but  will  leave 
the  party  at  once  to  bring  his  action  for  damages. 
And  I  also  conceive  that  this  sort  of  contract,  obtained 
by  a  person  who  knew  at  the  time  the  nature  of 
the  title,  is  unconscionable  in  him,  as  he  makes  him- 
self a  party  knowingly  to  that  which  is  a  fraud  on 
the  remainderman;  and,  under  such  circumstances, 
he  has  no  claim  to  the  assistance  of  a  Court  of 
Equity." « 
Theprin-  §  476.  This  vicw  of  the  jurisdiction  is  certainly 
weu  M-^  narrower  than  that  entertained  by  previous  Judges:  it 
has  been  remarked  to  be  such  by  Lord  LangdaJe  M.R.,* 
and  has  been  disapproved  of  by  Lord  St.  Leonards. 
"I  doubt,"  said  his  Lordship,  speaking  of  Lord  Redes- 
dale's  dismissal  of  the  bill  in  the  first  of  the  cases 
above  alluded  to,  "whether  that  can  be  maintained  as 
the  law  of  the  Court  where  there  is  no  fraud  in  the 
transaction.  If  there  be  a  bond  fide  intention  to  exe- 
cute the  power,  and  the  contract  cannot  be  carried 

1  Ifamett  t.  Yielding,  2  Sch.  &         '2  Sch.  &  Lef.  p.  569.    See  also 
Lef.  549;  contra,  Neale  y.  Macken-      p.  553. 
ssie,  1  Ke.  474.  «  In  ThomoB  v.  Ikring,  1  Ze.  746. 
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into  effect,  I  do  not  see  why  the  interest  of  the  tenant  Pabt  hi. 
for  life  should  not  be  bound  to  the  extent  he  is  able  to  — '• — ^ 
bind  it,  unless  there  be  some  inconvenience."  *     And 
the  principle  thus  stated  is  now  firmly  established, 
notwithstanding  the  objection  for  want  of  mutuality.* 

1  Byiu  y.  CruiM,  2  J.  &  Lat.  460,         *  See  in/m»  Part  IV.  chap,  ii., 
487.  S  1257. 


CHAPTER  IX. 


OF  THE  ILLEGALITY  OP  THE  CONTRACT. 


oontraotF. 


TaxtTLL.       §  477.     The  illegality  of  a  contract  or  of  any  part 

— '—^  of  a  contract  is  of  course  a  bar  to  its  specific  perform- 

a  b^to^    ance,  as  well  as  to  every  other  proceeding  by  which 

raoe*o?a    ©itli^r  of  the  parties  may  seek  to  enforce  it.*     The 

oontraot.    interference  of  the  Court  is  prevented,  whether  the 

contract  was  illegal  at  the  time  of  its  being  entered 

into,  or  was  then  legal  but  has  been  rendered  illegal 

by  subsequent  statute  law  before  its  execution.*    But 

in  the  latter  case  the  Court  is,  it  seems,  anxious  to  find 

some  means  of  executing  the  contract  so  far  as  it  may 

be  done  without  violating  the  law.' 

In  foragn       §  478.     In  the  casc  of  foreign  contracts,  they  must, 

in  order  to  be  enforced  here,  be  legal  according  to  the 

law  of  this  country;    and  this  notwithstanding  that 

such  foreign  contracts  may  have  been  made  with  a 

view  to  performance  abroad  and  to  foreign  laws.     It 

is  not  enough  that  they  are  valid  according  to  the  law 

of  the  country  where  they  were  made.     For  "  when 

the  Courts  of  one  country  are  called  upon  to  enforce 

contracts  entered  into  in  another  country,  the  question 

to  be  considered  is  not  merely  whether  the  contract 

sought  to  be  enforced  is  valid  according  to  the  laws  of 

the  country  in  which  it  was  entered  into,  but  whether 

^  See  tn/ra,  §  485.  Briscoe,  8   Mod.  61;    and  infra, 

9  Aikiruon  y.   Ritchie,   10  East,  §  913. 

630,  534;  Barker  y.  Hodgson,  3  M.  >  Bdtesuforthy.  Deanof  St  PauTa, 

&  S.  267 ;  Eepoeito  y.  Botoden,  4  El.  SeL  C.  in  Ch.  66 ;  3  Bro.  P.  0. 359; 

&  Bl.  963.    See  also  Winninffion  y.  infra,  §  1008. 
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it  is  consistent  with  the  laws  and  policy  of  the  country  ^^  ™- 
in  which  it  is  sought  to  be  enforced."* 


§479.  What  constitutes  illegality  in  all  the  What  oon- 
various  species  of  contracts  which  may  exist  between  illegality. 
man  and  man  is  a  subject  of  enormous  dimensions, 
regulated  in  part  by  the  statute  law  of  the  realm,  in 
part  by  considerations  of  public  policy,^  and  in  part 
even  by  the  rules  which  the  Courts  have  adopted  for 
the  general  protection  of  all  suitors.*  It  will  be  need- 
ful here  only  to  enter  into  the  subject  so  far  as  it 
peculiarly  affects  actions  for  specific  performance. 

§  480.  A  defence  founded  on  the  illegality  of  a  Peculiar 
contract  differs  in  its  nature  from  most  other  de-  of  the 
fences:  the  objection  is  rather  that  of  the  public  ^^^' 
speaking  through  the  Court,  than  of  the  defendant 
as  a  party  to  the  action.  The  law  disallows  all  pro- 
ceedings in  respect  of  illegal  contracts,  not  from  any 
consideration  of  the  moral  position  and  rights  of  the 
parties,  but  upon  grounds  of  public  policy.  For  if 
A.  and  B.  enter  into  a  contract  for  some  illegal  act  to 
be  performed  by  A.,  to  which  both  are  alike  privy, 
and  A.  do  his  part  in  the  business,  B.  has,  it  seems,  no 
moral  right  to  refuse  performance  of  his  part,  provided 
there  be  nothing  immoral  in  that  part  abstracted  from 
the  general  end  of  the  contract;  as,  for  instance,  if, 
imder  a  contract  to  ship  goods  contrary  to  law,  A.  ship 
the  goods,  B.  has  no  ground  in  natural  equity  for 
refusing  to  pay  the  stipulated  price :  A.  and  B.  were 
equal  in  the  culpability  of  the  contract,  but  B.  does  a 
fresh  wrong  by  refusing  payment :  *  but  it  is  a  wrong 

^  Hope  T.  Hope,  8  De  G.  M.  &  G-.  *  There  is  a  difference  of  opinion 

731,  743;  per  Lord  Ellenborough  amongstthe  jurists  as  to  the  binding 

C.J.  in  Potter  y.  Broivn,  6  East,  at  nature  of  the  promise,  in  the  case 

p.  131.  above  stated,  in  foro  conscientuB ; 

*  As  to  this  class,  see  Egerton  y.  though  all  agree  that  it  cannot  be 
Lord  Broumlow,  4  H.  L.  0.  1,  and  enforced.  See  Grot,  de  Jur.  BeU. 
the  cases  there  coUected.  ac  Pac.  lib.  ii.  c.  zi.  s.  9 ;  Pothier, 

*  Cooth  y.  Jackeon,  6  Yes.  12.  Tr.  des  Oblig.  Part   I.  chap.   1, 

sect.  1,  art.  3,  §  6. 

Y.  a 
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PabtIH.  for  which  no  remedy  is  afforded  by  the  law,  for 
— '■ — —  ex  dolo  malo  non  oritur  actio.  "  It  is  not  for  his  (the 
defendant's)  sake/'  said  Lord  Mansfield  C.J.,  'Hhat 
the  objection  is  ever  allowed ;  but  it  is  founded  on 
general  principles  of  policy,  which  the  defendant  has 
the  advantage  of,  contrary  to  the  real  justice  between 
him  and  the  plaintiff, — by  accident,  if  I  may  so  say."^ 
Where  the  defendant  has  received  the  benefit  of  the 
contract,  this  defence  is  evidently  an  unrighteous  one, 
and  will  accordingly  be  received  by  the  Court  with 
some  degree  of  disfavour.* 
AwMds.  §  481,  The  principle  on  which  this  defence  reposes 
is  shown  by  the  cases  on  the  specific  performance  of 
awards ;  for  the  illegality  of  the  act  directed  to  be 
done  by  the  award  will  be  a  ground  for  refusing 
specific  performance,  although  the  unreasonableness 
of  the  act  would  be  no  ground,  it  being  a  decision  by 
the  judge  chosen  by  the  parties.'  It  is  further  illus- 
trated  by  this,  that  where,  in  a  suit  for  specific  per- 
f ormance,  a  fact  not  put  in  issue  by  either  party  has 
come  out  on  the  evidence  affecting  the  legality  of  the 
contract,  it  has  been  noticed  by  the  Court,  which  has 
not  proceeded  without  directing  an  inquiry.* 
How  far  §  482.  As  to  the  clearness  of  the  illegality  which 
gauty  "  will  be  a  bar  to  specific  performance,  there  is  perhaps 
made  out.  somc  slight  diversity  of  expression.  In  Johnson  v. 
Shrewsbury  and  Birmingham  Railway  Co.^  Knight  Bruce 
L.J.  laid  it  down  that  before  the  Court  would  enforce 
the  specific  performance  of  a  contract,  it  must  be 
satisfied  that  there  is  not  a  reasonable  ground  for 
contending  that  the  contract  is  illegal  or  against  the 

1  In  Holman  y.  Johnson,  Cowp.  Co.,  2  De  G.  &  J.  547,  558. 
343.  »  Wood  V.  Griffith,  1  Sw.  43. 

>  Shrewsbury   and    Birmingham         *  Parken  y.  WhUby,  T.  &  B.  366 ; 

Railway  Co,  y.  London  and  North'  Evans  y.  Richardson,  3  Mer.  469. 
Western  Railway  Co.,  16  Beay.  44.  <^  3  De  G.  M.  &  G.  914.    See  also 

See  also  supra,  §  335,  and  cf.  WiU  City  of  London  y.   Nash,  3  Atk. 

iiams  y.  The  St.  George's  Harbour  512 ;  S.  C.  1  Yes.  Sen.  12. 
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poKcy  of  the  law :  and  in  another  case,^  Turner  L.J.  Pabt  in. 
refused  to  enforce  ^  contract  for  sale  which  he  held  to  — '- — '— 
have  been  entered  into  for  the  purpose  of  acquiring 
the  right  to  set  aside  a  transaction  for  fraud  committed 
on  the  vendor  to  the  plaintiff :  he  declined  to  deter- 
mine whether  the  contract  was  tainted  with  champerty 
or  maintenance ;  but  held  that  the  right  to  complain 
of  fraud  was  not  a  marketable  commodity.  But  in  a 
case  on  a  contract  by  a  solicitor  retiring  from  a  firm, 
to  allow  his  name  to  be  used  after  his  retirement, 
Lord  Hatherley  (then  Wood  V.C.)  observed,  "the 
agreement  must  be  legal  or  illegal,  and  it  is  not 
within  the  discretion  of  the  Court  to  refuse  specific 
performance  because  an  agreement  savours  of  ille- 
gality.    It  must  be  shown  to  be  illegal."* 

§  488.     Where  a  trust  is  constituted,  designed  to  Where  a 
give  effect  to  a  contract  in  itself  incapable  of  being  conati- 
enforced,  and  the  trust  is  in  itself  perfectly  lawful     '  ' 
and  independent  of  the  contract  except  so  far  as  that 
may  be  necessary  to  explain  the  constitution  of  the 
trust,  there  the  trust  may  be  enforced,  and  by  means 
of  it  the  contract  incidentally  performed.     This  prin- 
ciple  was  acted  on  in  the  case  of  Powell  v.  Knowlery^^  Poweu  v. 
before  Fortescue  M.R.,  where  A.  and  B.  entered  into 
a  contract  for  the  division  of  an  estate  to  be  recovered, 
which  was  incapable  of  being  enforced  on  the  ground 
of  champerty,  and  the  party  who,  according  to  the 
contract,  was  to  convey  part  of  the  estate  to  the  other, 
by  a  codicil  directed  the  contract  to  be  carried  into 
execution,  and  created  a  trust  for  that  purpose;  the 
trust  was  specifically  enforced  against  the  trustee. 

§  484.     The  principle  of  this  case  is  in  analogy  Theijriii- 
with  that  of  several  other  cases.     Thus  where  an  act,  ^ted!^°*" 
though  the  result  of  an  unlawful  contract,  is  itself 

1  De  Hoghtan  y.  Monty,  L.  B.  2         *  Aubin  y.  EoU,  2  E«  &  J.  at 
Ok.  1G4.  p.  70. 

*  2  Atk.  224. 

q2 
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PabtIII.  lawful,  it  may  form  the  consideration  for  a  lawful 

'■ — '-  contract,  as,  for  instance,  the  actual  transfer  of  stock, 

the  contract  for  which  was  illegal.*  Similarly  a  trustee 
into  whose  hands  money  is  paid  on  account  of  a  third 
person  cannot  set  up  the  illegality  of  the  trust  under 
which  the  money  was  so  paid,  though  the  cestui  que 
trust  could  not  have  enforced  his  right  against  the 
payer  directly,  as  in  that  case  he  could  only  have  got 
at  the  money  through  the  illegal  contract.* 

^*^v-  §  486.     The  position  of  the  Court  with  regard  to 

illegal  contracts  was  thus  stated  by  Jessel  M.R.  in  a 
recent  case.^  "  I  think,"  said  his  Lordship,  "  the  prin- 
ciple is  clear  that  you  cannot  directly  enforce  an  illegal 
contract,  and  you  cannot  ask  the  Court  to  assist  you 
in  carrying  it  out.  You  cannot  enforce  it  indirectly ; 
that  is,  by  claiming  damages  or  compensation  for  the 
breach  of  it,  or  contribution  from  the  persons  making 
the  profits  realized  from  it.  It  does  not  follow  that 
you  cannot,  in  some  cases,  recover  money  paid  over  to 
third  persons  in  pursuance  of  the  contract;  and  it 
does  not  follow  that  you  cannot,  in  other  cases,  obtain, 
even  from  the  parties  to  the  contract,  moneys  which 
they  have  become  possessed  of  by  representations  that 
the  contract  was  legal,  and  which  belonged  to  the 
persons  who  seek  to  recover  them."  * 

Trade  §  486.     Trade  unions  being,  apart  from  the  Trade 

Union  Act,  1871,  illegal  associations,  the  Court  will 
not,  by  reason  of  the  terms  of  section  4  of  that  Act, 
at  the  instance  of  a  member  of  such  an  union,  enforce 
a  contract  contained  in  its  rules  for  providing  benefits 
for  its  members.*^ 

»  M*Callan  v.  Mortimer,  9  M.  &  *  11  Ch.  D.  at  p.  197. 

W.  636.  »  Bigby   v.    Connol,    14    Ch.   D. 

2  Thomson  v.    Thrnnsouy   7  Ves.  482 ;   Wolfe  v.  MaUhews,  21  Ch.  D. 

470;  Tenant  v.  EUiott,  1  B.  &  P.  3.  195.   Cf.  DukeY.  LMehoy,  28  W.  E. 

»  Syhee  y.  Beadon,  11  Ch.  D.  170.  977. 
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§  487.     Corporations  created  for  special  purposes  PabtIH. 


Ch.  X. 


have  a  power  to  contract,  but  within  certain  limits 
only,  and  all  contracts  in  excess  of  their  powers,  or  by^orpo- 
ultra   vireSy  are   void,    and   therefore   necessarily   in-  mus^^ 
capable  of  being  enforced  in  any  legal  proceeding.  ^^ 
This  subject  has  of  late  years  undergone  great  dis-  powers, 
cussion  in  respect  of  contracts  by  railway  and  other 
companies. 

§  488.     A  contract  entered  into  by  such  a  corpo-  Batar© 
ration  in  the  proper  form  is  prima  facie  good,  and  the  ito^good. 
onus  lies  on  the  person  alleging  it  to  be  void  to  show 
that  it  is  in  excess  of  the  corporation's  powers,  and 
not  on  the  person  relying  on  it  to  show  that  the  corpo- 
ration was  authorized  to  enter  into  it.     Corporations 
have  by  law  a  power  to  enter  into  all  contracts  not 
expressly  or  impliedly  prohibited ;  ^  and  therefore  all 
corporate  bodies  are  prima  facie  bound  by  contracts 
under  their  corporate   seals ;  ^*  but  this  prima  facie  Where  the 
right,"  said  Lord  Cranworth,  '^does  not  exist  in  any  tionis 
case  where  the  contract  is  one  which,  from  the  nature  ^ 
and  object  of  incorporation,  the  corporate  body  is 
expressly   or   impliedly   prohibited    from    making."* 
"  Where  a  corporation,"  said  Lord  Wensleydale,®  "  is 

>  Per  Erie  J.  in  Mayor  of  Nor-  135,  136. 

trich  T.  Norfolk  Bailway  Co,,  4  El.  '  In  South  Yorkshire  Railway  and 

&  Bl.  397,  413.  Biver  Dun  Co.  v.   Greai  Northern 

»  In.  Directors  &c,  of  The  Shrews-  Bailway  Co.,  9  Exch.  84:  accord- 

hury  and  Birmingham  Bailway  Co.  ingly   Bateman   y.   Mayor  &c,    of 

T.    Directors    ifec.    of  The   North-  Ashton-under-Lyne,  3  H.  &  N.  323. 
Western  Bailway  Co,,  6  H.  L.  G. 
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^^™-  created  by  an  Act  of  Parliament  for  particular  pur- 

'—  poses,  with  special  powers,  their  deed,  though  under 

their  corporate  seal,  and  that  regularly  affixed,  does 
not  bind  them,  if  it  appears  by  the  express  provisions 
of  the  statute  creating  the  corporation,  or  by  neces- 
sary or  reasonable  inference  from  its  enactments,  that 
the  deed  is  ultra  vireSy  that  is,  that  the  legislature 
meant  that  such  a  deed  should  not  be  made." 
8hreu>9'  §  489.     This  doctriue  was  very  fully  discussed  in 

Railway  a  casc  to  which  it  is  proposed  now  briefly  to  advert. 
and  k.  ;r.  In  the  case  of  The  Shrewsbury  and  Birmingham  Rail- 
^'^^'^y  iff  ay  Co.  V.  The  London  and  North-Western  Railway  Co.^ 
the  contract  between  the  companies  was  briefly  to  the 
effect  that  the  North- Western  Company  should  give 
up  to  the  Shrewsbury  Company  seven-thirteenths  of 
the  profits  of  the  carriage  of  passengers  and  goods 
over  a  part  of  the  North- Western  line,  in  considera- 
tion of  receiving,  in  return,  six-thirteenths  of  the 
profits  made  by  the  Shrewsbury  Company  on  a 
certain  portion  of  their  line.  In  the  course  of  the 
protracted  litigation  which  arose  out  of  this  contract, 
opposing  opinions  were  given  by  the  highest  autho- 
rities as  to  whether  it  was  ultra  vires  or  not.  Lord 
Cottenham  and  the  Queen's  Bench  inclining  to  the 
opinion  of  its  validity,  and  Turner  L.J.  and  Lord 
Cranworth  sitting  in  the  House  of  Lords  leaning 
strongly  to  the  opinion  that  it  was  in  excess  of  the 
powers  of  the  companies.  If  such  a  contract  was 
valid  as  to  part  of  the  line,  why  should  it  not  be 
valid  as  to  the  whole  ?  and  if  so,  there  would  be  no 
impediment,  it  was  urged,  to  two  companies  bringing 

1  Before  Lord  Cottenham,  2  Mac.  L.  0.  113;  and  see  Lancaskir  and 

&  G.  324;   before  Lord  Truro,  3  Carlisle   Railway    Co,    v.    Norths 

Mac.  &  G.  70;   before  Q.  B.,   17  WesUrn  Bail  way  Co,,  2  K.&  J.  29S; 

d.   B.   652;   before  Lord  Romilly  Hare  v.  London  and  North-Western 

M.B.,    16  Beay.  441;   before   the  IiailioayCo,,2J.&TL,  SO;  Midlatid 

Court  of  Appeal  in  Chancery,  4  De  Railway  Co,  y.  Greai  Western  Rail- 

G.  M.  &  G.  115 ;  and  in  D.  P.,  6  H.  way  Co.,  21  W.  E.  657. 
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their  funds  into  a  common  stock,  and  dividing  them  Pabt  in. 

amongst  their  shareholders  in  any  stipulated  propor- '—^ 

tion. 

§  490.  It  would  be  foreign  to  the  objects  of  this  Limitation 
treatise  to  discuss  the  very  numerous  cases  which  have  onnion. 
arisen  on  this  doctrine  of  ultra  vires^  involving  as  they 
almost  always  do  a  careful  consideration  of  the  statutes 
in  force  with  regard  to  the  class  of  corporations  in 
question,  the  charter  or  Act  of  Parliament  or  memo- 
randum of  association  of  the  particular  corporation, 
and  the  contract  in  question  in  each  case.* 

§  491.     The  question  of  ultra  vires  as  applicable  to  iMflerenoe 
corporations  must  be  carefully  distinguished  from  the  ultra  vires 
question  of  ultra  vires  as  applicable  to  the  agents  or  ti^'Sdr' 
officers  of  those  bodies.     An  act  which  is  beyond  the  f^^^S. 
powers  of  the  corporation  can  never  be  good  and  can 
never  be  made  good  by  ratification  or  acquiescence  or 
in  any  way  sliort  of  Act  of  Parliament.*     On  the  other 
hand,  an  act  which  is  within  the  powers  of  the  body 
but  beyond  the  powers  of  the  board  of  directors  or 
other  managers,  may  and  often  does  become  binding 
on  the  corporation  by  its  ratification  or  acquiescence : 
and  so  again  acts  which  are  beyond  the  powers  of  the 
managers  except  on  the  observance  of  certain  condi- 
tions may,  if  within  the  powers  of  the  body  corporate, 
be  held  good  by  a  judicial  inference  from  the  conduct 
of    the   corporation    that    the   conditions  have   been 
observed.     The  first  class  of  acts  are  void  from  the 
nature  of  the  corporation :  the  second  are  objected  to 
as  having  been  beyond  the  scope  of  the  agent's  autho- 
rity. 

§  492.     Hence  it  must  not  be  assumed  that  the  Difference 
question  of  ultra  vires  is  in  all  respects  the  same  when  between 
it  arises  between  the  members  of  a  company  and  its  tors^d 

>  See  Brioe's  Doctrine  of  Ultra         ^SeeAshhuryBailtoay  Carriage  ds 
Tixea.  Iron  Co,  y.  Biche,  L.  B.  7  H.  L.  653. 
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PabtIII. 
Ch.  3t. 

between 
corpora- 
tion and 
strangers. 

Where 
ultra  viret 
is  and  is 
not  a 
defence. 


Vendor 
of  land 
to  com- 
pany not 
bound  to 
see  that  it 
is  strictly 
required. 


directors,  and  when  it  arises  between  the  company 
and  a  third  person. 

§  498.  Some  contracts  are  of  such  a  nature  that 
every  one  must  know  them  to  be  beyond  the  powers 
of  the  corporation  with  which  he  is  dealing,  as  e.g.^  a 
contract  by  a  railway  company  to  buy  a  thousand 
gross  of  green  spectacles,  or  a  contract  by  a  company 
formed  to  make  a  railway  from  A.  to  B.  for  the  con- 
struction of  a  railway  from  C.  to  D.  Such  contracts 
as  these  are .  equally  void,  whether  the  question  arise 
between  the  company  and  a  stranger  or  between 
members  of  the  corporation.  But  the  case  is  quite 
different  as  regards  many  other  contracts  which  may 
or  may  not  be  really  entered  into  for  the  purposes  of 
the  company.  Directors  might  buy  iron  rails  not 
really  for  the  purposes  of  the  line  but  for  speculation. 
This  contract  would  be  void  as  against  the  shareholders, 
but  might  be  perfectly  good  in  favour  of  the  vendor  to 
the  company.  In  short,  the  mere  fact  that  a  contract 
by  the  directors  is  ultra  vireSj  as  between  them  and  the 
shareholders,  does  not  necessarily  disentitle  the  other 
party  to  the  contract  from  suing  upon  it.  To  do  so,  it 
is  further  necessary  that  the  party  suing  should  have 
known  at  the  time  of  the  contract  that  it  was  intended 
for  a  purpose  unconnected  with  the  incorporation  of 
the  company.  The  nature  of  the  contract  will  show 
this  in  some  cases :  in  others  it  will  not.* 

§  494.  From  this  principle  it  follows  that,  where 
a  public  company  is  authorized  to  take  land  for  extra- 
ordinary purposes,  a  person  who  agrees  to  sell  his  land 
to  this  company  is  not  bound  to  see  that  it  is  strictly 


J  Per  Lord  Campbell  C.J.  and  Erie 
J.  in  Mayor  of  Norwich  v.  Norfolk 
Railway  Co.,  4  El.  &  Bl.  397,  415, 
443;  per  Lords  Campbell  and  St. 
Leonards  in  Eastern  Cotmtiu  RaiU 
tvay  Co,  V.  Hawkes,  5  H.  L.  C.  338, 


355,  372;  Re  Contract  Corporation, 
L.  R.  8  Eq.  14 ;  Green  v.  Nixfm,  23 
Beav.  630;  Royal  British  Bank  y, 
Turquand,  5  El.  &  Bl.  248 ;  6  El. 
&  Bl.  327. 
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required  for  such  purposes ;  but  if  lie  acts  bond  fide  and  p^  m. 

without  knowledge  that  the  land  is  not  so  required,  or '—^ 

that  the  transaction  is  any  misapplication  of  the  funds 
of  the  company,  the  contract  is  binding  in  his  favour, 
and  may  be  enforced  by  him  in  Equity :  ^  and  the  same 
holds  good  where  the  company,  really  requiring  part 
of  an  estate,  purchase  more  than  is  required.* 

§496.  Furthermore  a  contract  will  not  be  void  as  irregn- 
against  a  third  person  dealing  hond  fide  with  the  corpo- 
ration, because  there  may  have  been  the  omission  to 
observe  some  formality  required  by  the  terms  of  its 
constitution,  or  because  there  may  have  been  some 
irregularity  on  the  part  of  the  directors  or  officers  of 
the  body  entering  into  it  on  their  behalf.  Thus  for 
instance  it  has  been  held  to  be  no  defence  to  an  action 
against  a  company  upon  a  debenture  sealed  with  their 
common  seal  that  the  borrowing  of  the  money  thereby 
secured  was  not  sanctioned  by  the  resolution  of  an 
extraordinary  general  meeting  as  required  by  its  deed 
of  settlement.® 


^  Eastern  Counties  Bailway  Co*  y. 
Hawkes,  5  H.  L.  C.  331,  349,  355. 

'8.  C. 

'  Royal  British  Banky.  Turquand, 
6  El.  &  BI.  248;  6  El.  &  Bl.  327 ; 


Agar  v.  Athenasum  Life  Assurance 
Society,  3  C.  B.  N.  S.  725 ;  Grady's 
case,  1  De  G.  J.  &  S.  488 ;  Prince  of 
Wales  Assurance  Co,  v.  Harding,  El. 
B.  &  E.  183. 


CHAPTER  XI. 

OF  THE  STATUTE  OF  FRAUDS  AND  THEREIN  OF  PART 

PERFORMANCE. 


PABTin. 
Oh.  xi. 

Fourth 
Beotion 
of  the 
statute. 


The  sec- 
tion 
refers  to 


§  496.  By  the  4tli  section  of  the  Statute  of 
Frauds  *  it  is,  amongst  other  things,  enacted  that  no 
action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them, 
**  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof, 
shall  bo  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized." 

It  follows  from  this  enactment  that  the  plaintiff 
suing  on  a  contract  in  relation  to  land  must  prove  two 
things — first,  that  there  was  in  fact  a  contract  con- 
cluded between  the  parties ;  and  secondly,  that  there 
is  a  sufficient  note  or  memorandum  of  the  contract  to 
satisfy  the  statute.  The  writings  which  have  passed 
between  the  contracting  parties  may  be  most  impor- 
tant evidence  of  both  these  propositions :  or,  again, 
some  of  the  writings  may  show  that  notwithstanding 
other  writings  which,  if  taken  alone,  appeared  to 
evidence  a  contract,  there  was  no  contract  in  fact :  or, 
again,  the  parol  evidence  may  show  that,  though 
there  is  an  apparent  memorandum  of  contract,  there 
was  in  fact  no  contract. 

§  497.  As  this  section  affects  not  the  contract 
itself,  but  the  right  of  either  party  to  sue  the  other 


1  29  Car.  IE.  c.  3. 
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upon  it,  it  has  been  decided  that  it  refers  not  to  the  Pabt  m. 
solemnities  of  the  contract,  but  to  the  procedure,  and  — '■ — - 
consequently  that  an  action  will  not  lie  in  this  country  oedure." 
on  a  contract  made  in  a  foreign  country,  and  valid 
there,  which,  if  made  here,  would  have  been  incapable 
of  being  sued  on  by  reason  of  this  section.^ 

This  decision,  though  still  law,  has  not  escaped 
criticism,*  and  is  difficult  to  reconcile  with  the  well 
settled  rule  *  which  requires  that  the  writing  relied  on 
as  taking  a  case  out  of  the  statute  should  be  in  exist- 
ence before  action  brought;  a  requirement  which 
would  be  unreasonable  and  contrary  to  the  usual 
practice,  if  it  related  only  to  procedure  and  did  not 
go  to  the  solemnities  of  the  contract. 

§498.     It  is  obvious  that  in  many  cases  a  defence  Th® 
statute 

to  an  action  for  specific  performance  may  be  grounded  often  a 
upon  this  4th  section  of  the  Statute  of  Frauds.     It  is 
therefore  proposed  to  consider  (i.)  how  such  a  defence  Division 
may  be  raised,  and  (ii.)  what  constitutes  a  sufficient  subject. 
agreement   or   memorandum   or  note   of    agreement 
within  the  meaning  of  the  statute.     And  as,  notwith- 
standing the  express  language  of  the  statute,  it  was 
held  by  the  Court  of  Chancery  and  is  now  the  law  of 
the  land  that  certain  circumstances  may  preclude  a 
defence  founded  upon  the  statute,  it  is  necessary  to 
consider  a  third  question,  namely,  (iii.)  what,  accord- 
ing to  the  principles  of  Equity,  takes  a  contract  out  of 
the  statute. 

i.  ITow  the  defence  may  he  raised, 

§  499.     Before  the  Judicature  Acts,  the  defence  Former 
of  the  Statute  of  Frauds  was  raised  in  Chancery  by  ^^"^  ^' 

*  Leroux  v.  Brown,  12  C.  B.  801.  of  procedure  in  the  judgment  of  the 

•  Williams  v.  Wheeler,  8  C.  B.  Queen's  Bench  DiviBion  in  Jones  y, 
N.  S.  299,  316;  Oibsan  v.  Holland,  Victoria  Graving  Dock  Co.,  2  Q.  B. 
L.  B.  1  C.  P.  at  p.  8.    The  case  is,  D.  at  p.  323. 

however,  cited  as  an  authority  for         '  Bill  y.  Bament,  9  M.  &  W.  36 ; 
the  proposition  that  the  signature      Lticas  v.  Dixon,  22  Q.  B.  D.  357. 
required  by  the  4th  section  is  matter 
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pabt  hi. 

Ch.  zi. 


The  pre* 
Bent  prac- 
tice. 


Benefit  of 
statute 
must  be 
claimed. 


How  to  be 
claimed. 


Where 
defendant 
makes 
def anlt  in 
pleading. 


demurrer  or  plea  or  answer,  or  plea  and  answer, 
according  to  circumstances,  which  it  is  not  now  neces- 
sary to  consider.  For  by  the  eflfect  of  those  statutes 
and  the  Rules  of  the  Supreme  Court,  demurrers,  pleas, 
and  answers  have  all  disappeared,  and  a  uniform 
system  of  pleading  has  been  introduced  into  both 
divisions  of  the  Court. 

§  600.  Ord.  XIX.  r.  20  provides  that  when  a 
contract  is  alleged  in  any  pleading,  a  bare  denial  of 
the  contract  by  the  opposite  party  shall  be  construed 
only  as  a  denial  in  fact  of  the  express  contract  alleged 
or  of  the  matters  of  fact  from  which  the  same  may  be 
implied  by  law,  and  not  as  a  denial  of  the  legality  or 
suflBciency  in  law  of  such  contract,  whether  with 
reference  to  the  Statute  of  Frauds  or  otherwise. 

Again,  Order  XIX.  r.  15  refers  to  the  Statute  of 
Frauds  as  one  of  the  things  which  must  be  expressly 
raised  by  the  pleadings  of  the  party  who  desires  to 
obtain  its  benefit. 

§  601.  In  cases,  therefore,  in  which  pleadings 
exist  the  Statute  of  Frauds  must  be  expressly  raised 
by  the  pleading  of  the  person  who  seeks  to  use  it  as  a 
defence.  In  any  case  arising  under  proceedings  in  a 
summary  manner  where  there  are  no  pleadings,  the 
statute  should  be  set  up  by  affidavit  or  otherwise  as 
the  circumstances  may  admit. 

§  602.  It  is  not  necessary  that  the  defendant 
should  claim  the  benefit  in  the  very  words  of  the 
statute,  but  he  must  claim  it  in  words  equivalent,  so  as 
to  call  the  attention  of  the  other  party  to  the  circum- 
stance that  the  benefit  of  the  statute  is  claimed.^ 

§  608.  If  the  plaintiff  deliver  a  statement  of  claim, 
and  the  defendant  deliver  no  defence,  it  appears  clear 
that  the  defendant  cannot  set  up  the  statute  at  the 


*  Per  Wigram  V.C.  in  Beatson  v.  quired,  Byrd  v.  Nunn,  7  Ch.  D. 
NichoUon,  6  Jur.  621.  Of.  as  to  the  284 ;  JaTnes  t.  Smith  (1 891),  1  Ch. 
distdnctness  of  pleading  now  re-      384;  affinned  W.N.  (1891),  p.  175. 
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hearing  of  the  plaintiff's  motion  for  judgment,  for  PabtIII. 
then  the  Court  is  to  give  such  judgment  as  upon  the  — '- — '— 
statement  of  claim  the  Court  shall  consider  the  plaintiff 
to  be  entitled  to.* 


ii.   What  satisfies  the  statute. 

§  504.  The  object  of  the  Statute  of  Frauds  being,  ^'^^ 
as  regards  the  contracts  now  under  consideration,  to 
prevent  the  mischief  arising  from  the  resort  to  parol 
evidence  to  prove  the  existence  and  the  terms  of  the 
alleged  contract,  it  is  obvious  that  the  mischief  is 
avoided  wherever  there  exists,  under  the  hand  of  the 
party  sought  to  be  charged,  a  written  statement 
containing,  either  expressly  or  by  necessary  inference, 
all  the  terms  of  the  contract, — that  is  to  say,  the 
parties  (described  either  by  names  or  descriptions  or 
reference  suflBcient  to  preclude  any  fair  dispute  as  to 
their  identity),*  the  subject-matter  of  the  contract,^ 
the  consideration,  and  the  promise,* — and  leaving 
nothing  open  to  future  treaty.*^ 

§  606.     This  therefore  is  sufficient  to  satisfy  the  Nature 
statute,  and  provided  this  be  found,  no  formality  is  dooument 
required,  nor  does  it  signify  at  all  what  is  the  nature  tenai." 
or  character  of  the  document  containing  such  written 
statement, — ^whether  it  be   a  letter  written  by  the 
party  to  be   charged  to  the  person  with  whom   he 
contracted,  or  to  any  other  person,  or  a  deed,  or  other 
legal  instrument,  or  an  affidavit.^ 

The  question  of  what  is  necessary  to  be  agreed 


»  See  Ord.  XXVII.  r.  11. 

«  Potter  V.  Duffield,  L.  E.  18  Eq. 
4.  See,  for  a  further  discussion  of 
the  mode  of  description,  Part.  III. 
chap,  iii.,  where  the  cases  are  cited. 

•  See  Nene  Valley  Drainage  Com' 
miu%oner9  y.  Dunklet/y  4  Ch.  D.  1, 
vhere  a  plan  on  which  the  parties, 
oontemporaneously  with  their  sig- 
nature of  the  contract  (which  did 


not  refer  to  any  plan),  signed  a 
memorandum  referring  to  the  con- 
tract, was  held  to  be  sufficiently 
incorporated  with  the  contract,  and 
to  control  the  description  in  it. 

*  Laythoarp  y.  Bryant,  2  Bing. 
N.  C.  735. 

*  Ogilvie  y.  Foljamhe,  3  Mer.  63. 

*  Barkworth  y.  Young,  4  Drew. 
1,  14. 
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was 
signed. 


^^  ^^'  tipon,  and  therefore  what  is  necessary  to  be  expressed, 

— ■ in  order  that  a  written  memorandum  shall  be  evidence 

of  a  completed  contract,  will  be  found  more  fully  dis- 
cussed in  the  chapter^  on  the  Incompleteness  of  the 
contract. 
The  writ-        §  506.     There  is  of  course  no  binding  contract 

mg  must  _  •  •   •  J  ,  , 

express  a  whcn  the  writmg  appeal's  only  to  be  terms  agreed  on 
contract  8^  a  basis  f OT  a  contract,  and  not  the  contract  itself ; ' 
at^^^  or  where  it  provides  that  any  of  the  terms  are  after- 
^memo^  wards  to  bc  settled,*  or  where  the  matter  is  uncon- 
randum  cludcd,  and  OHO  party  may  still  withdraw  his  consent;* 
or  where  there  appears  any  design  of  further  negotia- 
tion;*^ or  where  one  of  the  parties  was  at  the  time 
when  the  memorandum  was  signed — ^which  is  the 
point  of  time  at  which  the  statute  requires  the  plaintiff 
to  prove  a  concluded  contract  existing • — incapable  of 
contracting  bindingly.^  Therefore  where  the  pur- 
chaser's solicitor  offered  £25,000  for  the  purchase  of 
an  estate,  which  the  defendant's  agent  accepted, 
"  subject  to  the  terms  of  a  contract  being  arranged 
between  his  [the  vendor's]  solicitor  and  yourself,"  the 
Court  considered  this  to  be  a  contract  to  enter  into  a 
contract  vdth  respect  to  which  some  terms  were  already 
agreed  on,  and  the  rest  were  to  be  settled  by  future 
arrangement,  and  that  if  they  could  be  agreed  on,  this 
was  to  become  a  valid  contract :  but  such  a  contract 
never  having  been  come  to,  the  Court  dismissed  the 
purchaser's  bill  asking  for  a  specific  performance.®    On 


^  Fart  III.  chap.  iii.  And  see 
Bldkeney  v.  Hardity  I.  R.  8  Eq. 
381;  Carrigy  v.  Brock  (collateral 
contract),  I.  B.  5  C.  L.  501. 

«  Frost  V.  MoulUm,  21  Beav.  696. 

»  Wood  V.  Midgley,  6  De  G.  M. 
ft  G.  41. 

*  Earl  of  OUngal  v.  Barnard^  1 
Ke.  769,  affirmed  as  Lord  Olengal 
Y.  Thynne,  St.  Leon.  Law  of  Prop. 
66.    See  too  Hu9eey  v.  Home-  Payne, 


4  App.  C.  311. 

*  Taumeyy,  Crowther,  3  Bro.  C.  C. 
818 ;  Stratford  v.  Boaworth,  2  V.  & 
B.  341 ;  Wilcox  v.  Bedhead,  28  W* 
E.  795. 

•  Munday  v.  Asprey,  13  Ch.  D, 
at  p.  867. 

'  Avery  v.  Oriffin,  L.  E,  6  Bq. 
606. 

®  Honeyman  v.  Marry  at,  21  Beay* 
14 ;  S.  C.  6  H.  L.  0.  112.    See  too 
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this  principle  the  approval  of  a  draft  does  not  of  itself  Paet  iii. 

constitute  a  contract.^  — '■ — '— 

§  507.     The  Court  will  refuse  to  act  even  where  Treaty 

only* 

it  only  "rests  reasonably  doubtful  whether  what  passed 
was  only  treaty,  let  the  progress  towards  the  confines 
of  agreement  be  more  or  less."  ^ 

§  608.  But  the  mere  fact,  though  appearing  on  a  formal 
the  paper,  that  a  more  formal  contract  is  intended  to  intended. 
be  executed,  will  not  prevent  a  paper  duly  signed  and 
containing  all  the  terms  from  being  a  contract,  any 
more  than  will  a  reference  to  deeds  thereafter  to  be 
executed.'  Therefore  where  A.  wrote  to  B.,  "I  ofPer 
you  £3,000  for  the  estate,"  and  B.  replied,  "  I  accept 
your  ofiPer,  and  if  you  approve  of  the  inclosed,  sign 
the  same,  and  I  will  on  receipt  of  the  deposit  sign  you 
a  copy,"  (the  inclosure  was  not  produced),  the  Court 
held  that  there  was  a  binding  contract,  and  treated 
the  inclosure  as  a  mere  means  of  carrying  that  contract 
into  effect :  *  and  in  another  case,  a  correspondence 
about  the  taking  of  a  house  was  held  to  constitute  a 
sufficient  contract,  though  the  agent  of  the  lessor 
accepted  the  offer  thus,  *^  These  terms  I  have  submitted 
to  Mrs.  S.,  and  I  am  authorized  to  say  they  are  ac- 
cepted, and  that  her  solicitor  will  draw  up  a  proper 
agreement  for  signature,  which  I  will  forward  to  you."  ^ 


Winn  V.  Bull,  7  Ch.  D.  29,  Whether 
the  expression  in  the  memorandum 
that  the  contract  is  subject  to  the 
approval  of  the  title  by  the  pur- 
chaser's solicitor  is  enough  to  make 
the  contract  conditional  appears 
doubtful.  Compare  the  obseryations 
of  Lord  Cairns  in  HvMey  v.  Home- 
Faynty  4  App.  Cas.  at  pp.  321,  322, 
with  the  judgments  of  the  Coturt  of 
Appeal  in  S.  C,  S  Ch.  D.  675  d  9eq. 
See  also  Hudson  y.  Buck,  7  Ch.  D. 
683. 

^  Doe  d.  Lamboum  y.  Pedgriph, 
4  Oar.  ft  P.  312. 


*  Per  Lord  Eldon  in  Huddleston 
y.  Briscoe,  11  Ves.  692. 

»  Fowh  V.  Freeman,  9  Ves.  361 ; 
Kennedy  y.  Lee,  3  Mer.  441.  See 
per  Lord  Cranworth  in  Ridgway  y. 
Wharton,  6  H.  L.  C.  264 ;  per  Lord 
LangdaleM.B.  in  Thomas  y.  Bering, 
1  Ke.  741 ;  Cowley  y.  WaUs,  17  Jur. 
172;  Grayy.  Smith,  43  Ch.  D.  208; 
and  supra,  §  293. 

*  Oihhins  y.  North  Eastern  Mttro^ 
politan  Asylum  District,  11  Beay.  1. 

»  Skinner  y.  M'DouaU,  2  De  G. 
ft  Sm.  266. 
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Pabt  III.  §  609.  But  wherever  the  formal  contract  contem- 
— '- — '—  plated  is  to  be  anything  more  than  merely  ancillary  to 
first  docu-  the  real  contract, — wherever  any  new  term  not  ex- 
SSing.  pressed  or  implied  in  the  earlier  contract  might  be 
introduced  into  the  formal  one,  the  first  document  will 
not  by  itself  be  binding.  And  wherever  the  concluded 
nature  of  the  arrangement  does  not  evidently  appear 
on  the  writings,  the  fact  that  a  subsequent  and  more 
formal  contract  was  entered  into  will  be  strong  evi- 
dence that  the  previous  negotiations  were  not  intended 
to  amount  to  a  contract.^ 
Ckinnoeky.  S  510.  In  the  casc  of  CMnnock  v.  The  Marchioness 
ehioneu  "  of  Eltf^  the  plaiutifip  had  proposed  certain  terms  of  pur- 
o/Eiy.  ehase  to  the  defendant's  agents,  who  had  replied  to 
the  plaintiff  that  they  were  instructed  by  their  client 
to  proceed  with  the  sale  to  him,  and  that  a  draft  con- 
tract was  being  prepared  and  would  be  forwarded  to 
him  for  approval  in  a  few  days.  It  was  contended  on 
the  plaintiff's  behalf  that  this  letter  clearly  recognized 
the  fact  that  there  had  been  a  complete  sale  to  him, 
and  also  amounted  to  a  distinct  acceptance  of  certain 
terms  previously  stated  by  him  in  writing.  But  it 
was  held  by  Lord  Westbury  that  the  true  meaning  of 
the  letter  was  that  the  defendant  was  willing  to  accept 
the  plaintiff's  terms,  if  the  plaintiff  would  agree  to  the 
draft  contract  about  to  be  sent  to  him.  *^  I  entirely 
accept,"  said  his  Lordship,*  ^Hhe  doctrine  contended 
for  by  the  plaintiff's  Counsel,  and  for  which  they  cited 
the  causes  of  Fowle  v.  Freeman^^  Kennedy  v.  Lee^^  and 
Thomas  v.  Dering^  which  establish,  that  if  there  had 
been  a  final  agreement,  and  the  terms  of  it  are  evi- 
denced in  a  manner  to  satisfy  the  Statute  of  Frauds, 
the  agreement  shall  be  binding,  although  the  parties 

»  Ridgwayy.  WhaHon,  6  H.  L.  C.  *  9  Ves.  351. 

238,  and  particularly  pp.  268,  305.  >  3  Mer.  441. 

*  4  De  G.  J.  &  a  638.  •  1  Ke.  729. 
s  4  De  G.  J.  &  S.  645. 
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may  have  declared  that  the  writing  is  to  serve  only  as  Pa»t  iii. 
instructions  for  a  formal  agreement,  or  although  it  — '- — '— 
may  be  an  express  term  that  a  formal  agreement  shall 
be  prepared  and  signed  by  the  parties.  As  soon  as 
the  fact  is  established  of  the  final  mutual  assent  of  the 
parties  to  certain  terms,  and  those  terms  are  evidenced 
by  any  writing  signed  by  the  party  to  be  charged  or 
his  agent  lawfully  authorized,  there  exist  all  the 
materials,  which  this  Court  requires,  to  make  a  legally 
binding  contract.  But  if  to  a  proposal  or  offer  an 
assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the 
assent^  and  there  is  no  agreement  independent  of  that 
stipulation." 

§  611.     The  law  upon  this  point  has  been  summa-  The  law 
rized  as  follows  by  Jessel  M.R.  :* —  jessei 

•  M  It 

"  It  comes,  therefore,  to  this,  that  where  you  have 
a  proposal  or  agreement  made  in  writing  expressed  to 
be  subject  to  a  formal  contract  being  prepared,  it 
means  what  it  says ;  it  is  subject  to  and  is  dependent 
upon  a  formal  contract  being  prepared.  When  it  is 
not  expressly  stated  to  be  subject  to  a  formal  contract 
it  becomes  a  question  of  construction,  whether  the 
parties  intended  that  the  terms  agreed  on  should 
merely  be  put  into  form,  or  whether  they  should  be 
subject  to  a  new  agreement  the  terms  of  which  are  not 
expressed  in  detail." 

In  that  case  accordingly  a  writing  purporting  to  be 
a  contract  for  a  loan,  but  expressed  to  be  *^  made  sub- 
ject to  the  preparation  and  approval  of  a  formal  con- 
tract," was  held  not  to  be  a  concluded  contract.* 

§  612*     "If,"    said  Jessel  M.R.  in  another  case,  Crossu^y. 
"  there  is  a  simple  acceptance  of  an  offer  to  purchase, 

*  In  Winn  v.  Bull,  7  Ch.  D.  at  Heyworth  v.  Knight,  33  L.  J.  C.  P. 

p.  32.    See  Bummens  v.  Bohins,  3  298;    Hawkswortk  v.    Chaffey,   oo 

De   G.    J.   &   S.    88 ;    Oxford   v.  L.  J.  Ch.  335. 

Provand,  L.  E.  2  P.  0.  135 ;  Watts  *  See  too  Brien  v.  Sa-ainson,  1  L. 

T.  Ainsworthy  31   L.  J.  Ex.  448;  R.  Ir.  135. 

F.  11 
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Pam  III 
Ch.  ad. 


Solicitors 
**to  pre- 
pare con- 
tract." 


Rostitei'  V. 
Miller. 


Agree- 
xnent 
Bigned 
by  one 
party  only. 


accompanied  by  a  statement  that  the  acceptor  desires 
-  that  the  arrangement  should  be  put  into  some  more 
formal  terms^  the  mere  reference  to  such  a  proposal 
will  not  prevent  the  Court  from  enforcing  the  final 
agreement  so  arrived  at.  But  if  the  agreement  is 
made  subject  to  certain  conditions  then  specified  or  to 
be  specified  by  the  person  making  it,  or  by  his  solici- 
tor, then,  until  those  conditions  are  accepted,  there  is 
no  final  agreement  such  as  the  Court  will  enforce."* 

§  513.  In  a  case  in  which  estate  agents  received 
an  offer  for  sale,  and  replied  that  they  were  instructed 
to  accept  it,  and  had  asked  their  principal's  solicitor 
^^  to  prepare  contract,"  it  was  held  that  notwithstand- 
ing these  words  the  acceptance  was  complete.* 

§  514.  In  the  case  of  Eossiter  v.  Miller ^^  the  agent 
of  the  plaintiffs  (vendors)  wrote  to  the  defendant  (pur- 
chaser) reciting  a  parol  offer  which  the  defendant  had 
made  to  him,  and  accepting  it  on  behalf  of  the  plain- 
tiffs, and  said:  ^'  I  have  requested  Messrs.  H.  &  M.  to 
forward  you  the  agreement  for  purchase."  The  pur- 
chaser replied  in  terms  of  acceptance ;  and  it  was  held 
by  the  House  of  Lords  that  the  contract  was  complete, 
notwithstanding  the  expressed  intention  to  forward  a 
formal  contract. 

§  515.  The  statute  requiring  that  the  agreement, 
or  the  memorandum  or  note  thereof,  shall  be  signed 
by  the  party  to  be  charged  therewith,  or  his  agent, 
and  not  requiring  that  it  shall  be  signed  by  both 
parties  to  the  contract,  it  has  been  held  both  in  the 
Courts  of  Equity  *  and  Common  Law,*  that  a  signa- 


»  CroBsley  v.  Maycock,  L.  E.  18 
Eq.  at  p.  181. 

^  Bonneiodl  y.  Jenkins,  8  Ch.  D. 
70. 

'  3  App.  C.  1124,  reversing  the 
decision  of  the  Court  of  Appeal,  5 
Ch.  D.  648.  Of.  the  observations 
of  James  L.J.  in  Smith  v.  Webster, 


3  Ch.  D.  at  p.  56,  and  distinguish 
Brien  v.  Swainson,  1  L.  B.  Ir.  135. 

*  See  supra,  §  470. 

'  Egertony.  Mathews,  6  East,  307 ; 
Allen  V.  Bennet,  3  Taunt.  169;  Lay* 
thoarp  V.  Bryant,  3  Bing-  N.  0.  735. 
See  the  editors*  n.  to  Sweet  v.  Lee,  3 
Man.  &  Gr.  462. 
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tare  by  the  party  against  whom  the  contract  is  sought  Ta^iu. 
to  be  enforced  is  sufficient.  — '- — '— 


§  616«  The  statute  requires  a  signature  and  not  a  Signature. 
subscription ;  *  therefore  all  that  is  requisite  to  satisfy 
the  statute  as  to  the  signature  is,  that  the  name  be 
inserted  by  the  party  in  such  a  manner  as  to  govern 
and  authenticate  the  entire  instrument.  Accordingly, 
a  letter  beginning  ^*  Mr.  Foljambe  presents  his  com- 
pliments "  was  held  duly  signed.*  The  same  was  the 
case  where  A.  wrote  *^A.  has  agreed,"  &c. ;®  and 
where  B.  wrote  "  A.  agreed  with  B.,"  &c.*  An  affi- 
davit made  by  a  person  has  been  also  held  sufficient.^ 

§  617.     The  signature  must  be  the  actual  writing  Must  be 
of  the  name,  or  the  doing  of  some  act  intended  by  the  oflhe^^ 
person  to  be  equivalent  to  the  actual  signature  of  the  "*™®" 
name,  such  as  the  mark  by  a  marksman.     Therefore  a 
letter  beginning  ^^  My  dear  Robert,"  and  concluding 
with  the  words  ^*  Do  me  the  justice  to  believe  me  the 
most  affectionate  of  mothers,"  was   held   not  to  be 
signed  within  the  statute.® 

§  518.  A  signature  in  pencil  is  not  necessarily  in  pencil, 
deliberative,  and  may  be  equally  binding  within  the 
statute  as  one  in  ink.^  And  even  a  printed  name  may  in  print. 
avail ;  so  that  where  a  vendor  inserted  in  a  printed 
invoice  with  his  name  on  it  the  name  of  the  purchaser, 
it  was  held  that  there  was  suet  a  ratification  and 
adoption  of  the  printed  name  as  made  it  a  signature, 
and  satisfied  the  statute.^  In  like  manner  a  stamp 
may  no  doubt  be  used  for  the  purpose  of  signing.® 


*  Per  Lord  Westbury  in  Ccfton  y.  •  Sdby  y.  Sdby,  3  Mer.  2. 
Caton,  L.  B.  2  H.  L.  142.  •  Lucas  y.  Jumea,  7  Ha.  410, 419. 

*  Ogilvte  y.  Foljambe,  3  Mer.  63.  *  Schneider  y.  Norris,  2  M.  &  S. 
'  Propert  y.  Parker,  1  B.  &  My.  286 ;  per  Lord  Eldon  in  Saunderion 

625.     See  also  Western  y.  Russell,  3  y.  Jackson,  2  B.  &  P.  239  ;  Torret  y. 

V.  &  B.  187 ;  Morison  y.  Tumour,  Cripps,  27  W.  B.  706 ;  48  L.  J.  Oh. 

18  Vea.  175.  667. 

*  BleaJdey  y.  8mUh,  1 1  Sim.  1 50.  •  Benwit  y .  BrumfiU,  L.  B.  3  C.  P. 

*  Barhivorth  y.  Young,  4  Drew.  1.  28.     Soe  also  1  Mad.  Ch.  376^  and 
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Initials. 


How  far 
intent  to 


Pabt  ni.  And  the  writing  of  the  name  of  the  sender  of  a  tele- 

— - — '—  gram  by  the  telegraph  clerk,  where  the  sender  had 

himself  signed  the  instructions  for  the  message,  has 

been  held  to  be  a  good  signature  by  an  agent  in  that 

behalf.* 

It  seems  too  that  the  setting  down  of  the  initials 
may  be  a  sufficient  signature."^ 

§  619.  It  cannot  be  denied  that  there  is  some 
frignneoes-  Conflict  of  authority  on  the  question  how  far  the 
"^-  writing  of  his  name  by  the  party  must  be  with  the 
intent  of  signing.  There  is  authority  for  the  pro- 
position that  such  a  writing,  even  with  a  different 
intent,  may  amount  to  a  binding  signature.  *^  It  has 
been  decided,"  said  Lord  Eldon  (then  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas),  *^  that  if  a  man 
draw  up  an  agreement  in  his  own  handwriting,  begin- 
ning *I,  A.  B.  agree,  &c.,'  and  leave  a  place  for  a 
signature  at  the  bottom,  but  never  sign  it,  it  may  be 
considered  as  a  note  or  memorandum  in  writing  within 
the  statute.  And  yet  it  is  impossible  not  to  see  that 
the  insertion  of  the  name  at  the  beginning  was  not 
intended  to  be  a  signature,  and  that  the  paper  was 
meant  to  be  incomplete  until  it  was  further  signed ; ''  * 
and  in  a  subsequent  case  his  Lordship  said:  '^It  is 
true,  that,  where  a  party,  or  principal,  or  person  to 
be  bound,  signs  as,  what  he  cannot  be,  a  witness, 
he  cannot  be  understood  to  sign  otherwise  than  as 
principal."* 


the  iUustration  there  given  from  the 
stamping  of  Letters  Patent  by  King 
William  in. 

*  Godwin  Y,  Francis,  L.  B.  6  C.  P. 
295. 

'  See  Fhillimore  v.  Barry,  1  Ca, 
613;  Jacob  y.  Kirk,  2  Moo.  &  B. 
221;  Sweet  v.  Lee,  3  Man.  &  Gr. 
462;— cited  St.  Leon.  Vend.  116. 

3  In  Saunderaon  y.  Jackion,  2  B. 


&  P.  239 ;  referring  apparently  to 
Knight  y.  Cuckford,  1  Esp.  190 
(Eyre  C.J.). 

*  CoUb  y.  Trecothick,  9  Ves.  at 
p.  251.  In  Welford  y.  Beazdey 
(3  Atk.  503)  it  appears  that  the 
person  who  subscribed  the  articles 
as  witness,  and  was  held  bound  by 
the  signature,  was  not  a  party  to 
the  articles. 
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But  in  other  cases  the  Courts  have  had  regard  to  Pabt  iil 

Ph    xi 

the  intention  of  the  writing  alleged  to  operate  as  a  — '- — '— 
signature.  The  Court  of  Queen's  Bench  on  this  ground 
held  that  a  person  capable  of  being  a  witness^  and 
signing  as  such,  will  not  be  bound  by  the  instrument 
as  a  party,  or  as  agent  of  a  party  :^  and  where  the 
names  were  written  at  the  beginning  of  a  paper 
embodying  a  contract  which  concluded  with  the  words 
"  as  witness  our  hands,"  and  no  signatures  followed, 
it  was  considered  by  the  Court  of  Common  Pleas  not 
to  satisfy  the  statute,  because  the  concluding  words 
evidently  showed  an  intention  that  the  paper  should 
be  signed  at  the  foot.* 

§  620.    Some  points  however  are  clear.    It  is  clear  incidental 
that  the  incidental  introduction  of  his  name  by  the  tionof 
party  to  be  charged  for  some  distinct  and  different  a^^t 
purpose  will  not  do :  as  where  A.  wrote  on  a  memo-  p'^t*^^®- 
randum  for  a  lease  the  words  ^^  the  rent  to  be  paid  to 
A.: "  it  was  held  to  be  no  signature  by  him.® 

"  I  adhere,"  said  Lord  Selbome  in  the   House  of  The 
Lords,*  "to  what  I  said,  when  sitting  in  the  Court  of  weapon*! 
Chancery,  in  the  case  of  Jervis  v.  Berridge^^  that  the  nSi^ff' 
Statute  of  Frauds  '  is  a  weapon  of  defence,  not  offence,'  *®^^' 
and  ^  does  not  make  any  signed  instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is  not  such 
according  to  the  good  faith  and  real  intention  of  the 
parties,' " 

§  621.     The  same  principle  was  affirmed  by  the  caumY. 
House  of  Lords  in  the  case  of  Caton  v.  Caton^  where 
specific  performance  was  sought  of  certain  heads  of 

»  Go$Ml  V.  ArchfT,  2  A.  &  E.  500,  TaH,  28  L.  J.  Q.  B.  173. 

where  the  Court  doubted  the  above  '  Stolcei  v.  Moore,  1  Cox,  219; 

dictum  of  Lord  Eldon  in  Coles  v.  Hawkins  v.  Holmes,  1  P.  Wms.  770. 

Treeoihick;  but  see  the  observations  *  In  Hussey  v.  Home- Payne,  4 

of  Lord  St.  Leonards,  Vend.  116.  App.  C.  at  p.  323. 

«  Hubert  y.  Treherne,  3  Man.  &  •  L.  R.  8  Ch.  at  p.  360. 

Or.  743 ;  S.  C.  8.n.  HuheHr.  Turner,  •  L.  E.  2  H.  L.  127. 
4  Scott,  N.   S.   486.    Cf.  Reg,  v. 
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PabtIII.  arrangement  set  out  in  a  written  memorandum  and 

Ch  zi 

— '■ — '—  there  called  *^  conditions  as  a  basis  for  a  marriage 
settlement  mutually  agreed  upon  in  the  event  of 
marriage  between  the  undermentioned  parties;"  the 
parties  so  referred  to  being  the  plaintiff,  then  a  widow, 
and  the  writer  of  the  memorandum,  who  subsequently 
became  her  husband,  and  whose  estate  was  sought  to 
be  charged.  The  document  was  not  signed  by  tlie 
writer,  but  his  name  and  initials  appeared  incidentally 
in  several  parts  of  it ;  and  it  was  argued  for  the  plain- 
tiff that  his  name  and  initials,  occurring  as  they  did 
below  the  words  "  undermentioned  parties,"  were  suffi- 
ciently connected  with  those  words  to  enable  the  Court 
to  treat  the  document  as  a  memorandum  signed  by 
him  within  the  statute.  The  argument  however  was 
unsuccessful.  "  If,"  said  Lord  Westbury,  in  the  course 
of  his  speech,*  "  a  signatm'e  be  found  in  an  instrument 
incidentally  only  or  having  relation  and  reference 
only  to  a  portion  of  the  instrument,  the  signature 
cannot  have  that  legal  effect  and  force  which  it  must 
have  in  order  to  comply  with  the  statute,  and  to  give 
authenticity  to  the  whole  of  the  memorandum." 
Actual  S  522.     On  the  other  hand,  it  seems  that  if  .there 

with  in-  be  an  actual  signature  written  with  the  intention  of 
aiShenti-  signing  or  authenticating  the  document,  it  is  not  the 
d^mait.  l^s^  operative  because  the  signature  was  attached  for 
a  purpose  different  from  that  of  satisfying  the  statute.^ 
Thus,  in  a  recent  case  in  the  Queen's  Bench  Division, 
the  signature  by  the  chairman  of  a  board  of  directors 
in  their  minute  book,  pursuant  to  the  67th  section  of 
the  Companies  Act,  1862,  of  a  resolution  of  the  board 
to  the  effect  that  a  particular  draft  contract  should  be 
engrossed  and  executed,  was  held  to  operate  as  a 
sufficient  signature  within  the  statute,  so  as  to  bind 


1  L.  B.  2  H.  L.  at  p.  143.  in  ffussey  v.  Horne-Payne,  4  App. 

2  See  however  per  Lord  Selbome      C.  at  p.  323 
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the  company  to  an  admission  of  the  contract,  notwith-  Pabt  iii. 
standing  that  the  chairman's  signature  had  been  put  — '■ — '-- 
to  the  minute  merely  in  order  to  verify  its  accuracy 
and  without  any  intention  of  attesting  or  verifying 
the  contract.^  **  The  question,"  said  Lush  J.  in  de- 
livering the  judgment  of  the  Court,  ^^  is  not  what  its 
[the  minute's]  object  was,  but  whether  it  was  a  written 
and  signed  statement  of  the  contract."  * 

§523.     But  in  another  case,  that  of  Ulev  v.  The  sieyv.ne 
Positive    Government  Security  Life  Assurance   Co.,^  the  Juuranee' 
question  being  whether  a  clause   contained  in  the  ^^' 
Articles  of  Association  of  a  company,  to  the  effect 
that  a  particular  person  should  be  the  solicitor  of  the 
company,  was  a  contract  with  this  person,  the  Judges 
of  the  Exchequer  Division  held  that  if  it  was  such  a 
contract  at  all,  the  signatures  afSxed  to  the  Articles 
having  been  affixed  alio  intuitu  could  not  satisfy  the 
statute.     In  the  Court  above*  the  case  was  disposed 
of  irrespective  of  the  statute,  on  the  ground  that  the 
Articles  of  Association  were  a  matter  between  the 
shareholders  inter  se  or    the    shareholders    and  the 
directors,  and  did  not  create  any  contract  between 
the  solicitor  and  the  company. 

§  624.     It  is  submitted  that  no  writing  of  a  name  Sugges- 
at  the  begmnmg,  or  end,  or  m  the  course  of  a  paper,  the  true 
is  a  signature  within  the   statute,  unless  the   Court  p™*°*p®- 
conclude  that  it  was  there  placed  with  the  intention. 
of  authenticating  the  entire  paper :  but  that  if  there 
be  such  a  writing  of  a  name,  it  is  immaterial  whether 
the    signature  was    attached  with  the  intention  of 
evidencing  the  contract  or  for  any  other   purpose 
whatever.     All  motives,  objects,  and  purposes  beyond 
that  of  auAenticating  the  paper  are  immaterial.' 

1  Jones  T.  Vidona  Graving  Dock  y.  La  Trinidad,  37  Gh.  D.  1. 

Co.,  2  Q.  B.  D.  314.  *  1  Ex.  D.  88. 

*  2  Q.  B.  D.  at  p.  324.  '  See  the  judgments  in  Bailey  y. 

'  1  Ex.  D.  20.    See  also  Broume  Sweeting,  9  C.  B.  N.  S.  843. 
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Paot  III, 
Oh.  xi. 

Agent. 


How  ap- 
pointed. 


Where  the 
Court  will 
condiide 
in  favour 
of  the 
agency. 

1.  Direct 
evidence. 

2.  Infer- 
ence. 


§  626.  Where  the  contract  purports  to  be  signed 
by  an  agent,  it  must  be  alleged  and  proved  by  the 
plaintiff  that  the  person  who  signed  as  agent  was 
authorized  to  act  as  agent  for  the  purpose  of  con- 
cluding a  binding  contract  of  the  nature  of  the 
contract  set  up.^  It  is  not  enough  in  the  case  of  a 
sale  that  the  agent  was  appointed  to  negotiate  for  a 
sale:  it  is  not  enough  that  he  was  appointed  as  the 
person  to  whom  intending  purchasers  were  to  apply  to 
treat  and  see  the  property : '  and  further  it  has  been 
held  that  a  written  request  by  the  owner  of  freeholds 
to  procure  a  purchaser  for  them,  and  to  advertise 
them  at  a  certain  price,  is  no  authority  to  enter  into 
an  open  contract  of  sale,  and  is  probably  no  authority 
to  contract  for  sale  at  all.* 

§  626.  As  the  statute  does  not  require  an  agent  for 
signing  a  contract  to  be  appointed  in  writing,  the  general 
law  applies  in  such  cases,  and  consequently  the  appoint- 
ment may  be  made  as  well  by  parol  as  by  writing.* 

§  627.  The  Court  may  conclude  in  favour  of  the 
agency  in  any  of  the  following  ways : — 

(1.)  The  Court  may  come  to  this  conclusion  from 
direct  evidence,  oral  or  written,  of  the  appoint- 
ment; or, 

(2.)  By  inference  from  the  acts,  letters,  or  conduct 
of  the  parties,  or  from  their  relations  to  one  another, 
or,  in  short,  from  any  evidence  legitimately  raising 
the  inference  of  agency.'' 


1  Blore  V.  SuMoriy  3  Mer.  237; 
Ridgvxiy  v.  Wharton,  3  De  Gr.  M.  & 
G.  677 ;  6  H.  L.  C.  238 ;  FiHh  v. 
Greenwood,  1  Jur.  N.  S.  806  (Wood 
V.C.) ;  Bice  v.  O'Connor,  12  Jr.  Ch. 
E.  424,  overruling  S.  0.  11  Ir.  Ch. 
R.  510. 

2  Godwin  v.  Brind^  L.  R.  5  C.  P. 
299  n. 

5  Hamer  v.  Sharp,  L.  R.  19  Eq. 
108. 
*  Waller  y.  Hendon,  5  Viii.  Abr, 


624,  pi.  45;  Coles  v.  Trecothick,  9 
Vee.  234,  250;  Clinan  v.  Cooke,  1 
Sch.  &  Lef .  22 ;  Emmer$on  v.  Heelis, 
2  Taunt.  38;  per  Tindal  C.J.  in 
Acehal  y.  Levy,  10  Bing.  at  p.  378 ; 
Heard  y.  Pilley,  L.  R.  4  Ch.  548 ; 
Cave  y.  Mackenzie,  46  L.  J.  Ch.  564. 
*  Dyas  y.  Cruise,  2  Jon.  &  L. 
461;  Sharp  v.  MilHgan,  22  Beay. 
606 ;  Pole  v.  Leask,  28  Beav.  562, 
affirmed  in  D.  P.  33  L.  J.  Ch.  155 ; 
Bossiier  y.  MiUer,  3  App.  C.  1124. 
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(3.)  An  alleged  principal,  though  he  may  in  fact  PaetIII. 
have  given  no  authority  to  the  alleged  agent,  may  — '- — '— 
by  representations  which  he  has  made  to  the  other  sentatiOT! 
party,  or  by  inducing  him  to  lay  out  money  on  the 
faith   of    the    alleged  agency,   be    estopped  from 
denying  the  agency.* 

(4.)  Ratification  may  take  the  place  of  agency.  *.  Ratifi- 
Here  the  maxim  applies,  omnis  ratihahitio  retrotrahi- 
tur  et  mandato  CBquiparatur^  and  therefore  the  sub- 
sequent  ratification  of  a  contract,  entered  into  by  a 
person  then  unauthorized  as  agent,  takes  it  out  of 
the  statute ;  *  and  this  ratification  need  not  be  by 
any  express  act ;  it  is  enough  if  the  party  whose 
authority  is  required  take  the  benefit  of  the  con- 
tract, or  even  if,  with  a  full  knowledge  of  it,  he 
passively  acquiesce  in  it  for  a  length  of  time  longer 
than  that  reasonably  to  be  allowed  for  the  expression 
of  dissent.*  But  it  will  not  be  implied  from  vague 
expressions  to  a  third  person.* 

§  628.     For  a  valid  ratification  it  is  necessary  that  Essentiaia 
the  person  who  ratifies  the  contract  should  have  been  ratiftoa- 
in  existence  at  its  date ;  *  and  further,  that  he  should    ^^ 
be  the  person  in  whose  name  the  agent  has  professed 
to  act.®    Thus,  where  the  pretended  agent  professed 
to  contract  in  writing  on  behalf  of  a  married  woman, 
it  was  held  that  the  husband  could  not  ratify  the 


>  Ridgway  v.  Wharton,  6  H.  L.  C. 
238,  297;  per  Lord  Cranworth  in 
RavMdeii  v.  Dyson  y  L.  B.  1  H.  L.  at 
p.  loS. 

3  Madean  y.  Dunrij  4  Bing.  722 ; 
Ridgway  v.  Wharton,  6 II.  L.  C.  238, 
296.  See  too  Fitzmaurice  y.  Bayley, 
6E1.  &  Bl.  868;  8  ib.  664;  9H.  L. 
0.78. 

»  Bigg  y.  Strong,  3  Sm.  &  Ot,  592, 
affirmed  6  W.  B.  536;  Rice  y. 
O'Connor,  12  Ir.  Oh.  E.  424,  434. 
And  see  per  Lord  Hatherley   in 


Phillips  y.  Horn/ray,  L.  B.  6  Ch.  at 
p.  778. 

*  Ridgway  v.  Wharton,  6  H.  L.  C. 
238. 

«  Kelner  y.  Baxter,  L.  B.  2  C.  P. 
174 ;  Scott  y.  Lord  Ehury,  L.  B.  2 
C.  P.  255 ;  Melhado  y.  Porto  Allegre 
Railway  Co,,  L.  B.  9  0.  P.  503.  //* 
re  Northumberland  Avenue  Hotel 
Co,,  33  Ch.  D.  16. 

*  WiUon  Y.  Tumman,  6  Man.  & 
Gr.  236;  per  Parke  J.  in  Vere  v, 
Ashby,  10  B.  &  C.  at  p.  298. 
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?iBsiii.  contract,   as  he  had    not    been    named    as  a  prin- 

cipal. 

Auc-  §  629.     It  is  now  clearly  decided  that,  at  sales  by- 

auction,  auctioneers  are  agents  of  the  purchaser  as 
well  as  of  the  vendor.*  This  conclusion  seems  to  have 
been  arrived  at  from  the  necessity  of  the  case,  and 
the  peculiar  nature  of  the  mode  of  sale,®  "  The 
nature  of  the  proceeding  by  auction, — "  said  Lord 
Langdale  M.R.,*  ^*  the  bidding  for  the  purpose  of 
making  the  purchase — the  necessity  of  making  a  state- 
ment of  the  bidding — the  direction  to  the  auctioneer 
to  write  down  the  bidding,  which  is  perhaps  involved 
in  the  very  process  of  bidding,  and  some  other  circum- 
stances, afford  intelligible  ground  for  the  decision  in 
Emmersan  v.  Heelis^  and  the  approbation  which  has 
since  been  bestowed  upon  it."  Where  this  necessity 
does  not  exist,  as  in  a  subsequent  purchase  in  private 
from  the  auctioneer,  no  such  agency  arises.®  But 
where,  after  an  unsuccessful  sale  by  auction,  but  before 
the  auctioneer  had  left  the  rostrum,  a  purchaser  ascer- 
tained from  the  auctioneer's  clerk  the  amount  of  the 
reserved  bidding,  and  agreed  to  take  the  property  at 
that  price,  and  signed  a  bidding  paper  for  it,  but  sub- 
sequently denied  the  authority  of  the  auctioneer  to  act 
as  the  vendors'  agent,  it  was  held  impossible  for  him 
to  contend  that  the  sale  ought  not  to  be  treated  as  one 
by  auction,^ 
Authority       §  630.  In  Order  to  prove  that  the  auctioneer  on  a 

of  auo 


tioneer. 


1  Bawider^fm  v.  Oriffitht,  5  B.  &  C.  4  A.  &  E.  792. 
909 ;  and  see  Brook  y.  Hook,  L.  B.  6         »  Ooebell  y.  Archer,  2  A.  &  E. 

Ex.  89.  600 ;  Earl  of  GUngca  y.  Barnard,  1 

»  Emmeraon  y.  Heeli8,  2  Taunt.  Ke.  788,  affirmed  in  D.  P.  as  Lord 

38 ;  White  y.  Prodor,  4  Taunt.  209 ;  Glengal  y.  Thynne,  St.  Leon.  Law 

Kemeys  y.  Proctor,  3  V.  &  B.  67 ;  of  Prop.  56. 

8.0.  IJ.  &  W.  360 ;  Buckmasier  y.  *  In  Earl  of  Glengal  y.  Barnard, 

Harrop,  7  Ves.  341 ;  S.  0.  13  Ves.  1  Ke.  at  p.  788. 
466 ;  KenwoTthy  y.  Schofield,  2  B.  ^2  Taunt.  38. 

&  0.  946 ;  Edgell  y.  Day,  L.  B.  1  •  Mews  y.  Carr,  1  H.  &  N.  484. 

C.  P,  80,  84  ;  cf .  BarUett  V.  PumelJ,         '  Else  y.  Barnard,  28  Beay.  228.  . 
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sale  by  auction  was  the  vendor's  agent,  it  is  only  PamIII. 
necessary  to  prove  by  whose  instructions  he  acted;*  — '- — - 
and  it  seems  that  after  the  hammer  has  fallen  the 
vendor  is  not  entitled  to  revoke  the  authority  of  the 
auctioneer,  although,  at  the  time  when  the  vendor 
seeks  to  revoke  it,  no  written  contract  has  been 
signed.* 

§  631«     As    an    agent  may  not  without  express  Agent  of 
authority  delegate  his  authority  to  another,  an  auc- 
tioneer cannot  without  permission  appoint  another  to 
conduct  the  sale,^  and,  for  the  same  reason,  the  clerks 
of  agents  are  not  agents  for  the  principal,  unless  the 
principal  has  assented  to  their  acting  as  such.*     The  -fno- 
auctioneer's  clerk  at  an  auction  has  not  by  custom  derk. 
authority  as  the  purchaser's  agent  to  enter  his  name 
at  the  time  of  the  sale  in  a  book,*^  but  it  may  be  shown 
that  the  purchaser,  by  word,  sign,  or  otherwise,  autho- 
rized the  making  of  such  entry  :^  and  even  in  the 
absence  of  any  proof  of  such  authority,  there  appears 
to  be  general  custom  investing  the  auctioneer's  clerk 
with  it.^ 

§  632.  In  one  case,  a  solicitor  employed  in  a  soUcitor. 
marriage-treaty,  who  drew  up  a  minute  of  the  arrange- 
ment come  to  at  an  interview,  was  held  not  to  be  an 
agent  lawfully  authorized  to  bind  the  parties,  so  as  to 
make  the  insertion  of  their  names  in  the  minute  a 
signature  within  the  statute ;  ^  nor  has  a  solicitor  in- 
structed on  behalf  of  one  of  the  parties  to  prepare  a 


»  Confiider  Pike  v.  Wilson^  1  Jur. 
N.  S.  59. 

2  Day  Y.  WdU,  30  Beav.  220. 
See  further,  as  to  the  auctioneer's 
authority,  McMulkn  y,  HeJhergy 
L  B.  6  0.  L.  at  p.  465 ;  Brett  v. 
Clowser,  6  0.  P.  D.  at  p.  386. 

»  Dart,  Vend.  178. 

*  Coles  V.  Trecothick,  9  Ves.  234. 
Of.  Bird  y.  Boulter,  4  B.  &  Ad.  443. 


6  Pierce  y.  Corf,  L.  B.  9  Q.  B. 
210. 

^  As  to  what  such  entries  must 
contain,  see  Biekton  v.  Whatmore,  8 
Ch.  D.  467 ;  in/ray  §  544. 

'  Earl  of  Glengal  v.  Barnard^  1 
Ke.  769,  affirmed  in  D.  P.  as  Lord 
Glengal  y.  Tkynne,  St.  Leon.  I^w 
of  Prop.  56.  See  also  De  Beil  v. 
Thomaon^  3  Beay.  469 ;  Hammersley 
y.  De  Bid,  12  OL  &  Fin.  45. 
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formal  contract,  authority  to  sign  for  his  cKent  any 
memorandum  or  note  of  the  contract  within  the 
statute.^ 

§  633.  A  telegraph  clerk  despatching  a  message 
from  written  instructions  of  a  party  to  a  contract  has 
been  held  the  agent  of  such  party  to  sign  his  name 
in  the  message.^ 

§  634.  The  authority  of  an  agent  may  be  revoked 
at  any  time  before  it  is  acted  upon,  and  such  revocation 
may  be  proved  by  parol.*  But  where  the  agent  has 
been  habitually  employed,  and  so  held  out  by  the 
principal  as  such,  the  latter  will  be  bound  by  his  acts, 
if  within  the  scope  of  his  former  authority,  until 
reasonable  notice  of  its  revocation.* 

§  636.  In  general,  the  death  of  the  principal 
works  a  revocation  of  an  agent's  authority,  and  any 
contract  made  by  the  agent  after,  though  without 
notice  of  the  death,  is  void.*  This  is,  however, 
subject  to  certain  exceptions  in  the  case  of  agents 
appointed  by  power  of  attorney  in  favour  of  pur- 
chasers.® 

§  636.  The  question  of  agency  is,  of  course,  one 
of  fact. 

§  637.  It  follows  from  what  has  been  said  that 
letters  passing  between  the  parties  themselves,  or 
between  the  party  sought  to  be  charged  and  some 
third  party,  even  including  amongst  such  third  par- 
ties the  writer's  own  agent,  may  be  used  to  supply 


1  8mUh  V.  Webster,  3  Ch.  D.  49. 
See  too  Forster  v.  Bowland,  7  H. 
&  N.  103.  DifitinguiBh  JoUiffe  v. 
Blumherg,  18  W.  E.  784. 

*  Godwin  v.  Francis,  L.  E.  o 
C.  P.  295. 

8  Vynior's  Cfite,  8  Co.  82 ;  Manser 
V.  Back,  6  Ha.  443. 

*  Trueman  v.  Loder,  11  A.  &  E. 
589 ;  Fx  parte  Swan,  1  C.  B.  N.  S. 
400,  432.    But  an  agent  for  sale  of 


goods  whose  authority  has  been  re- 
yoked  cannot  validly  pledge  the 
goods  even  to  persons  who  have  no 
notice  or  means  of  knowing  of  the 
revocation.  See  Futtvdes  v.  Montis, 
L.  E.  3  0.  P.  268;  S.  0.  L.  E.  4 
0.  P.  93. 

*  Watson  V.  King,  4  Camp.  272 ; 
Smout  V.  Ebery,  10  M.  &  W.  1 ; 
Carr  v.  Livingston,  35  Beav.  41. 

•  Conveyancing  Act,  1882,  s.  9. 
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such  evidence  of  the  contract  as  the  statute  requires.  PabtIII. 
It  may  be  convenient  to  consider  these  cases  under  — '■ — '— 
the  following  heads,  viz.:  (1.)  where  there  is  an  un- 
signed writing  containing  all  the  terms  of  the  con- 
tract, and  the  letters  are  adduced  as  incorporating 
that  writing,  and  furnishing  the  signature  of  one  or 
both  of  the  parties ;  (2)  where  the  principal  writing  is 
incomplete  in  one  or  more  of  its  terms,  and  the 
letters  are  referred  to  to  supplement  the  defect ;  and 
(3)  where  they  are  adduced  as  themselves  constituting 
the  contract  and  the  written  evidence  of  it. 

§  638.     (1.)  In  order  to  make  a  contract  binding  ^'J^^ 
under  the  Statute  of  Frauds,  it  is  not  necessary  that  to  for 
it  should  be  all  contained  in  one  paper,  signed  by  the  ^^ 
party  to  be  charged ;  but  the  terms  of  the  contract 
may  be  contained  in  one  paper,  and  the  signature 
may  be  found  in  some  other  paper,  provided  that 
such   second  paper   refer  to  the  paper  which   does 
contain  the  terms.^ 

§639.  For  the  ascertainment  and  identification  Paw>i 
of  the  actual  paper  referred  to,  parol  evidence  is  admitted. 
admissible :  *  for  the  one  paper  cannot  be  physically 
contained  in  the  other  paper.  In  the  same  way,  in 
the  case  of  a  bequest  in  a  will,  the  thing  given  and 
the  person  to  whom  it  is  given  must  be  mentioned  in 
the  instrument,  but  the  actual  identification  of  the 
thing  and  the  person  must,  from  the  nature  of 
the  case,  be  dehors  the  instrument,  and  therefore  a 
matter  of  parol  evidence.^ 

§  640.     There   must,   however,   be  a  reference :  There 

mast  be  a 
reference. 

1  Allen  Y.  Beniutf  3  Taunt.  169 ;  Where  the  terms  of  the  contract 

Ridgway  y.  Wharton,  3  De  G.  M.  &  are  contained  in  seyeral  documents, 

Q.  677 ;  S.  G.  6  H.  L.  C.  238.    See  all  must  be  produced.    See  Post  y. 

also  per  Lord   Eldon   in  Coles  y.  Marsh,  16  Ch.  D.  395. 

Trecothick,  9  Ves.  250;  Gaston  y.  '  Per  Lord  Bedesdale  in  Clinan 

Frankum,  2  De  G.  &  Sm.   661 ;  y.  CooA^e,  1  Sch.  &  Lef.  33. 

Pawea  y.  Dillon,  2  Ball  &  B.  416 ;  >  See  supra,  §  342. 
Lo}ig  y.  Millar,  4  C.   P.   D.   450. 
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therefore,  where  the  contract  made  no  reference  to 
an  advertisement  respecting  the  property  which  was 
sought  to  be  introduced  to  supply  a  term,  it  was  held 
that  this  could  not  be  done:*  and  so  also  the  mere 
admission  in  writing  of  a  contract,  without  ascer- 
taining its  terms,  is  inoperative.* 

§  641.  Further,  the  reference  must  be  to  terms 
in  writing:  therefore  where  a  writing  duly  signed 
referred  not  to  a  writing,  but  to  terms  arranged  by 
parol,  there  was  no  valid  contract.^  But  the  terms, 
if  in  fact  in  writing,  need  not  appear  on  the  face  of 
the  other  paper  to  be  so :  so  that  a  reference  in  one 
paper  to  ^^  terms  agreed  on,"  when  in  fact  the  only 
terms  agreed  on  were  in  writing,  was  held  sufficient.* 

§  642.  Whether  the  reference  must  be  express 
and  on  the  face  of  the  paper  containing  the  signature, 
or  whether  it  be  enough  that  a  jury  or  judge  of  fact 
would  conclude  from  the  circumstances  and  contents 
that  the  two  papers  are  parts  of  one  correspondence, 
may  be  open  to  doubt.  The  latter  is  probably  the 
better  view. 

§  643.  Another  question  does  not  seem  free  from 
controversy.  Is  it  the  rule  that  the  two  papers  must 
be  such  that  the  judge  of  fact  would  connect  them 
without  the  aid  of  verbal  evidence,*^  or  that  verbal 
evidence  may  be  given  not  only  to  identify,  but  to 
connect  them  ?  ® 

§  644.  In  a  case  arising  on  an  entry  of  a  contract 
in  an  auctioneer's  book,  where  the  entry  contained  no 


^  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22.  Distinguish  Nene  Valley Drain^ 
age  CommUsioners  y.  Dunkley,  4  Ch. 
D.  1. 

*  Hose  V.  Cunynghame^  11  Ves. 
550 ;  Clerk  v.  Wright,  1  Atk.  12. 

'  Ridgway  v.  Wharton,  3  De  Gr. 
M.  &  G.  677  ;  S.  C.  6  H.  L.  C.  238. 


^  Baumann  v.  James,  L.  B.  3  Ch. 
508 ;  Cave  v.  ffastingt,  7  Q.  B.  B. 
125. 

*  See  Long  v.  Millar,  4  C.  P.  D. 
450,  partly  by  Bramwell,  L.J., 
p.  452. 

•  Cf.  Pierce  v.  Corf,  L.  R.  9  Q.  B. 
210,  with  Olii^r  v.  Hunting,  44 
Ch.  D.  205. 
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reference  to  the  conditions,  subject  to  which  the  sale  PabtIII. 
took  place,  Hall  V.C.  said  that  the  entry  must  contain  — '- — '— 
such  a  reference  to  the  conditions  as  to  identify  them 
upon  production  as  being  the  conditions  mentioned  in 
the  entry,* 

§  646.  In  Tawney  v.  Crowther^  the  contract  was  Taumeyy. 
reduced  into  writing,  and  was  in  possession  of  the 
defendant,  who,  in  answer  to  a  letter  from  the  plain- 
tifPs  solicitor,  asking  him  to  meet  him  and  sign  the 
contract,  wrote  a  letter,  in  which  he  mentioned  his 
haying  been  from  home,  acknowledged  having  said 
his  word  should  be  as  good  as  his  bond,  and  that  there 
was  time  enough  before  Michaelmas  to  settle  every- 
thing; and  again  said  ^Hhat  his  word  should  always 
be  as  good  as  any  security  he  could  give:"  Lord 
Thurlow,  first  on  a  plea  of  the  statute,  and  subse- 
quently on  the  answer,  which  insisted  on  the  statute, 
held  that  the  letters  and  the  paper  together  constituted 
a  valid  contract.  ^*  If  a  letter  cannot  be  referred  to 
the  agreement,"  said  his  Lordship,  "  or  does  not  con- 
tain proper  terms,  I  cannot  treat  it  as  out  of  the 
statute;  but  I  confess,  on  what  appears  here,  the 
papers  do  refer  to  that  agreement,  and  contain  a 
promise  to  perform  it ;  the  defendant  did  intend  by 
the  letter  to  raise  a  confidence  that  the  agreement 
should  be  performed."^  Lord  Redesdale  has  expressed 
his  disapprobation  of  this  case,  considering  that  the 
promise  was  intended  to  be  of  an  honorary  and  not  of 
a  legal  and  binding  nature ;  ^  and  the  correctness  of 
the  decision  has  been  questioned  by  Lords  Cranworth 
and  Brougham  in  the  case  of  Ridgway  v.  Wharton.^ 
From  the  note  at  the  end  of  the  case  in  Brown's 
Reports  •  it  appears  that  the  decree  was  by  consent, 

>  Riihton  v.  Whaimore,  8  Ch,  D.  *  See  Belt's  n.  3  Bro.  C.  C.  153. 

467.  »  6  H.  L.  C.  265,  271.    See  per 

'  3  Bro.  C.  C.  161,  318.  Lord  St.  Leonards,  S.  0.  293. 
*  3  Bro.  C.  C.  at  p.  320.  •  3  Bro.  C.  C.  (Belt's  ed.)  p.  320. 
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PabtIII.  §  646.  In  another  case,  the  defendants'  letters 
— '—^  referred  distinctly  to  the  conditions  of  sale,  which 
iUustra-  wcrc  in  their  hands,  signed  by  the  plaintiff,  and  the 
tiona.  Court  of  Quccn's  Bench  held  that  no  parol  evidence 
was  necessary  to  connect  the  two,  and  that  there  was 
a  binding  contract.^  And  where  A.  wi'ote  to  B.,  pro- 
posing to  let  a  public-house  on  certain  terms,  and  B/s 
clerk  met  A.  and  discussed  the  terms  of  the  lease,  and 
afterwards  B.  replied  that  he  was  willing  to  take  the 
premises  of  A.,  this  was  held  to  refer  to  the  terms 
contained  in  A.'s  letter,  and  therefore  to  constitute  a 
contract.* 
2.  Letters  §  647.  (2.)  Letters  may  be  used  to  supply  a  term 
ateSo?^  wanting  in  the  principal  writing;  thus  where,  in  a 
memorandum,  the  lessor's  name  was  not  mentioned, 
and  subsequently  a  letter  from  the  lessee,  referring  to 
this  document,  mentioned  his  (the  lessor's)  name  in  a 
manner  from  which  the  Court  could  imply  that  he  was 
lessor,  there  was  held  to  be  suflScient  evidence  of  the 
contract.^  But  where*  two  persons  came  to  a  verbal 
agreement  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  thereupon  signed  and  handed  to  the  pur- 
chaser a  memorandum  of  the  particulars  of  the  pro- 
perty and  the  price,  which  however  did  not  contain 
the  purchaser's  name ;  and  afterwards  the  vendor 
signed  and  sent  to  the  purchaser  a  letter,  saying,  "  I 
am  about  to  relet  the  land  at  S.  The  Lady  Day 
rents  will  be  mine  and  the  Michaelmas  yours;"  it  was 
held  that  the  defect  in  the  memorandum  was  not 
supplied  by  the  letter. 
8.  Letters       §  648*     (3.)  Letters  may  themselves  constitute  the 

1  Dohell  V.  Hutchinson,  3  A.  &  E.      Ch.  D.  569 ;  Studds  v.  WaUon,  18 
355.     See  also  Saunderaon  y.  Jack^      Ch.  D.  305. 

«on,  2  B.  &  P.  238 ;  and  Jackson  v.  ^  Warner  v.  WilUngUm,  3  Drew. 

Lowe,  1  Bing.  9.  523.    See  this  case,  infra,  §  557. 

2  Wood  V.  Scarth,  2  K.  &  J.  33.  *  Skelton  v.  CoU,  1  De  G.  &  J. 
See  too  Morris  v.  Wilson,  6  Jur.  587. 

N.  S.    168;   WyJson  V.   Dunn,   34 
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contract  and  thie  written  evidence  of  it :  and  the  cases  P^  ni* 
in  which  a  contract  is  thus  constituted  by  correspon '—^ 

J  -I     i  i  1  i  •  M  consti- 

dence  between  the  parties  are  very  numerous  :   many  tuUng  the 
of  them  have  been  abeady  discussed.^  contract. 

§  649.     It  is  one  of  the  first  principles  of  a  case  Tho  oor- 
of  this  kind  that  where  the  contract,  or  the  note  or  ence  must 
memorandum  of  the  terms  of  the  contract,  has  to  be  sidered  as 
found  in  letters,  the  whole  of  the  correspondence  *  ^  °  • 
which   has    passed    must    be    taken    into    account.^ 
Accordingly,  in  a  case  where  the  first  two  letters  of  a 
correspondence,   taken    by  themselves,   appeared  to 
amount  to  a  complete  contract,  but  there  really  were 
other  terms,  which  when  those  letters  were  written 
were  unsettled  and  in  the  result  remained  unsettled, 
the  House  of  Lords  held  that  there  was  no  concluded 
contract.® 

§  660.  There  axe  many  reasons  to  recommend  this 
rule  as  to  the  consideration  of  the  whole  of  the  corre- 
spondence. The  subsequent  letters  may  show  that  at 
the  time  of  the  supposed  contract  there  was  on  neither 
side  that  intention  to  contract  which  is  of  the  essence 
of  a  contract :  or  again,  the  correspondence  may  show 
a  subsequent  agreement  to  vary  or  rescind  an  agree- 
ment previously  made. 

^^  I  think,"  said  Sir  Geo.  Jessel  M.R.,*  "that  it  very 
often  happens  that  both  parties  use  expressions  in 
letters  which  read  alone  would  amoimt  to  a  contract, 
if  we  did  not  know  that  in  fact  neither  of  the  parties 
intended  those  general  expressions  to  constitute  a 
contract." 


'  See  Bvprat    $  286.      See  also  '  ffuesey  y.  Home-Payney  4  App. 

Wettem  v.  Buasell,  3  V.  &  B.  187 ;  C.  311.    See  this  case  considered  in 

Coupland  v.  Arrowitnitht  18  L.  T.  Bdton  Pariner»  v.  Lambert,  41  Oh. 

N.  S.  765 ;  Bosiiter  v.  Miller,  6  Oh.  D.  307 ;  and  Bristol,  d:c.  Bread  Co. 

D.  648 ;  3  App.  0. 1124 ;  Bonnewell  t.  Magga,  44  Gh.  D.  616. 

Y.  Jenkins,  8  Oh.  D.  70.  *  May  t.   Thomson,  20  Ch.   D. 

s  Per  Loid  Cairns  in  Eussey  v.  705,  706. 
Home-Payne,  4  App.  0.  at  p.  316. 

F.  s 
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p^tIii.       §  551.     The    effect   of    subsequent    letters    may 
— '—^  perhaps  be   thus  stated.      If  the   subsequent  corre- 
spondence leads  to  the  conclusion  that  at  the  date  of 
the  letters  relied  on  as  the  memoranda  of  the  contract 
there  was  no  contract  in  fact,  then  the  plaintiff  must 
fail :  if,  on  the  other  hand,  the  whole  evidence  shows 
that  at  that  date  there  was  a  consensus  between  the 
parties  upon  the  terms  expressed  in  the  letters  relied 
upon,   then    the    subsequent    correspondence,   unless 
amounting  to  a  new  contract  or  an  agreement  for 
rescission,  can  have  no  effect  upon  the  existence  of 
the  contract. 
^^d**ct^        §  552.     The  influence  of  subsequent  correspon- 
letteiB.      dence  has  been  carried  very  far  in  the  case  of  the 
Bristol^    Cardiff^   and  Swansea  Aerated  Bread    Co,    y. 
Maggs^  where  Kay  J.  held  that  the  plaintiff  was  pre- 
cluded from  relying  on  letters  as  evidence  of  a  con- 
tract, not  because  at  the  date  of  those  letters  there 
was  no  contract,  but  because  the  plaintiff's  solicitor 
subsequently  began    a  negotiation  with  a  view  to 
introduce  new  terms.     "  Having  treated  these   two 
letters,"  said  the  learned  judge,  "  as  part  of  an  in- 
complete bargain,  it  would  be  most  inequitable  to  allow 
them  to  say,  ^Although  we  thus  treated  the  matter . 
as  incomplete  and  a  negotiation  only,  yet  the  defen- 
dant had  no  right  to  do  so,  but  was  bound  by  a  com- 
pleted contract.' "  * 

The  case,  therefore,  is  put  not  on  the  non-existence 
of  the  contract  in  fact,  but  upon  an  equitable  estoppel 
resulting  from  the  subsequent  negotiation  by  the 
plaintiff's  solicitor.  This  proposition  seems  worthy 
of  further  discussion.  A  new  negotiation  for  a  new 
term  does  not  seem  necessarily  to  involve  the  desire 
to  rescind  or  abandon  an  existing  contract,  nor  is  it 
conclusive  evidence  that  no  contract  had  in  fact  been 
previously  entered  into. 

*  44  Oh.  Diy.  616,  '^  At  p.  625. 
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§  668.  In  Bellamy  v.  Debenham^  North  J.  dis-  PabtIII. 
cussed  the  language  used  by  Kay  J.  in  Bristol^  Sfc.  — '-^^ 
Bread  Co  v.  Magga^  and  said :  ^^  In  my  opinion,  sub- 
sequent negotiations,  first  commenced  on  new  points 
after  a  complete  contract  in  itself  has  been  signed, 
cannot  be  regarded  as  constituting  part  of  the  nego- 
tiations going  on  at  the  time  when  it  was  signed." 
This  seems  to  be  good  law.  It  would  seem  clear  that 
if  the  letters  of  proposal  and  acceptance  in  fact  con- 
tain all  the  terms  agreed  on  at  the  time,  and  were 
written  with  the  intent  of  binding  the  writers,  this 
complete  contract  could  not  be  affected  by  subsequent 
negotiations  not  resulting  in  a  new  contract. 

§  664.     The  plaintiff  cannot  insist  on  some  terms  Parts  of 
or  some  letters  and  reject  others.'    If  the  letters  taken  ara^bie. 
as  a  whole  do  not  constitute  the  contract,  the  plaintiff 
must  fail.^ 

§  666.  The  contract  may  even  be  suflSciently  evi-  ^**^ 
denced  by  a  letter  addressed  to  a  third  person,  provided  person. 
it  ascertain  the  terms  of  the  contract.* 

§  666.  It  is  desirable  to  consider  the  effect  of  Letters  re- 
letters  which  repudiate  or  disown  a  contract  referred  a  oontraot. 
to  in  them.  Where  the  letters  deny  that  a  contract 
ever  existed,  it  would  seem  impossible  to  treat  them  as 
the  evidence  or  an  admission  of  a  contract ;  but  where 
the  letters  repudiate  on  the  ground  of  matter  subse- 
quent, as  for  example,  of  damage  done  to  goods 
bought,  there  a  statement  of  the  terms  of  the  contract 
in  the  letters  may  satisfy  the  statute.^ 

1  45  Ch.  D.   481 ;  afOrmed  on     MtaU,  Preo.  Oh.    560.     See  also 
another  ground,  (1891)  1  Ch.  412.        Barkworth  y.  Young,  4  Drew.   1, 

•  Post  V.  Marsh,  16  Ch.  D.  395.         particularly  13. 

»  Nesham  T.  Selhy,  L.  E.  13  Eq.  »  Bailey  yJ Sweeting,  9  C.  B.  N.  S. 

191 ,  affiimed  L.  B.  1  Ch.  406.  843 ;  Nesham  v.  Selby,  L.  B.  13  Eq. 

*  P«r Lord Hardwioke  in  Welford  191 ;  7  Ch.  406;  of.  Jackson  t.  Og- 
T.  Beazdey,  3  Atk.  503 ;  Child  y.  lander,  13  W.  B.  930. 

Cknnber,  3  Sw.  423  n;  Beagood  y. 

82 
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pabt  in. 

Ch.  xi. 

Warner  ▼. 

Willing^ 

ton. 


Parol 

oontraot 

before 

maixiage^ 

wzittea 

after. 


§  667.  The  subject  was  discussed  in  the  case  of 
Warner  v.  Willingtonj^  before  Kindersley  V.C.  In  that 
case  there  was  a  memorandum  for  a  lease,  signed  by 
the  defendant,  the  proposed  lessee,  but  deficient  in  the 
lessor's  name,  and  then  a  letter  by  the  defendant, 
withdrawing  the  memorandum,  but  referring  to  the 
lessor's  name :  and  the  Vice-Chancellor  held  that  the 
letter  supplied  the  original  defect  in  the  memorandum, 
and  converted  it  into  a  contract  binding  imder  the 
statute.  It  is  submitted  that  this  decision  is  not 
without  difficulties  on  principle;  for  it  would  seem 
that  the  whole  letter  must  be  looked  at,  and  then  that 
affirms  the  memorandum  to  be,  what  in  fact  without 
the  letter  it  was,  namely,  a  mere  offer :  and,  further, 
the  case  appears  difficult  to  reconcile  with  other 
decisions.  Thus,  where  buyers  have  written  letters 
distinctly  referring  to  invoices  of  the  goods,  but 
insisting  that  they  were  not  bound  to  accept  the 
goods,  and  thus  repudiating  the  contract,  the  Courts 
have  held  that  there  is  no  sufficient  writing  within  the 
17th  section  of  the  Statute  of  Frauds :  *  and  in  a  case 
in  the  Exchequer,  in  which  Warner  v.  Willington  was 
cited,  the  Court  considered  that  it  would  be  treating 
the  Statute  of  Frauds  as  nothing,  if  a  letter,  merely 
declining  to  accept  goods  under  a  parol  contract  or  an 
insufficient  written  contract,  were  held  to  take  the  case 
out  of  the  statute.^  And  again,  in  a  case  in  Chancery, 
Turner  L.J.  treated  the  argument  that  a  letter  de- 
clining to  enter  into  a  contract  could  constitute  one  as 
too  strained  to  require  any  observation.* 

§  668.  It  is  now  distinctly  settled,  after  some 
difference  of  opinion,  that  a  written  memorandum  of 


1  3  Drew.  623. 

s  Cooper  t.  Smith,  15  East,  103 ; 
Richards  v.  PorUr,  6  B.  &  C.  437  ; 
per  Lord  Denman  in  Dohdl  v.  fftUch- 
tmon,  3  A.  &  E.  371 ;  Gosbell  t. 


Archer f  2  A.  ft  £.  500. 

«  GoodmanY.  OriJUh$,  1 H.  ft  N 
674. 

«  Woody.  Midgley,  5  De  Q.  M.  ft 
Q.  41,  46. 
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contract  after  marriage,  in  pursuance  of  a  parol  one  PaetIII. 
before,  takes  the  case  out  of  the  statute.^  — ^— ^ 

§  669.     With   regard  to  the    mode  in  which   a  Heading 
contract  within   the   statute   should  be  pleaded,  the  within  the 
Rules  of  Court  under  the  Judicature  Acts  have  swept  ®***'^*®- 
away  the  diversity  which  existed  in  the  pleadings  at 
Common  Law  and  in  Chancery.     An  allegation  of  a 
contract  is  sufficient  without  stating  it  to  be  in  writing, 
and  the  defendant  who  admits  the  contract  in  fact, 
but  denies  its  sufficiency  with  regard  to  the  statute, 
must  specially  raise  the  point  by  his  defence,^ 

§  660.     Another  important  provision  of  the  Rules  Conteu>t 
is  to  the  effect  that  where  a  contract  is  to  be  implied  f^\et- 
from  a  series  of  letters  or  conversations  or  otherwise  ^^^Sots, 
from  a  number  of  circumstances,  it  is   sufficient  in  gj^^'*"^' 
pleading  to  allege  such  contract  as  a  fact  and  to  refer 
generally  to  such  letters,  conversations,   or  circum- 
stances without  setting  them  out  in  detail ;  and  that  if 
in  such  a  case  the  person  so  pleading  desires  to  rely  in 
the  alternative  upon  more  contracts  than  one,  as  to  be 
implied  from  such  circumstances,  he  may  state  the 
same  in  the  alternative.^ 


iii.   What  takes  a  contract  out  of  the  statute. 

§  661.     Courts  of  Equity  hold  that,  notwithstand-  Sale  by 
ing  the  express  language  of  the  statute,  a  case  may  be  admisaion, 
taken  out  of  its  operation  by  any  one  of  the  following  orpart 
circumstances: — (1.)  by  the  sale  being  by  the  Court,  Sn^^™" 
(2.)  by  an  admission  in  the  defence  of  a  contract  in 

« 

1  Taylor  v.  Beech,  1  Ves.  Sen.  297 ;  67,  Grant  M.B.  expressed  doubts  on 

ptr  Lord  Cottenham  in  Hammeriley  this  point. 

T.  De  Biel,  12  CL  &  Fin.  64  n.;  per  «  Ord.  XIX.  rr.  15,  20.    Cf.  as 

Turner  L. J.  in  Surcome  y.  Pinniger,  to  the  distinctness  now  required  in 

3  De  G.  M.  &  G.  571 ;  Barkworth  v.  pleadings,  Byrd  v.  Nunn,  7  Ch.  D. 

Ycung,  ^Drew,  1.    See alao Hodgson  284 ;  and  see  supra,  §  500. 

V.  HutcheMon,  5  Vin.  Abr.  522,  pi.  »  Ord.  XIX.  r.  24. 
34.    In  Randall  y.  Morgan,  12  Yes. 
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Pam  in.  fact,  where  the  defence  does  not  insist  on  the  statute, 
— '—^  (3.)  by  fraud/  and  (4.)  by  a  parol  contract  and  part 
performance,  which  is,  as  we  shall  see,  but  a  particular 
case  of  fraud.  In  the  two  first  cases  the  reason  is  that 
the  danger  of  that  which  the  statute  was  meant  to 
guard  against  does  not  arise,  and  in  the  third  and 
fourth  that  the  statute  shall  not  be  made  use  of  to 
cover  a  fraud, 
the  oJ^  §  662.  (1.)  It  was  held  that  a  sale  in  the  Court  of 
Chancery  by  private  contract,  in  pursuance  of  an 
order  confirming  a  Master's  report,  was  exempted 
from  the  Statute  of  Frauds,  and  consequently  might 
be  enforced  against  the  representative  of  a  purchaser 
who  had  not  signed  it.*  The  considerations  upon 
which  this  decision  was  based  are  that  the  judicial 
character  of  the  proceeding  is  such  m  to  prevent  the 
hazard  of  uncertainty  and  perjury  which  the  statute 
was  intended  to  prevent,  and  moreover  that,  in  such  a 
case,  the  purchaser,  having  been  a  party  to  the  pro- 
ceedings in  which  the  order  for  sale  to  him  was  made, 
is  bound  by  the  order,  and  would  be  guilty  of  con- 
tempt in  refusing  to  pay  the  purchase-money. 
Ordinary  §  663.  The  samc  rulc  was  held  to  apply  to  sales 
auction,  in  the  ordinary  way  by  auction  before  a  master,^  and 
would  no  doubt  apply  to  sales  under  the  present 
practice ;  *  but  not  to  ordinary  sales  by  public  auction ; 
because,  it  is  said,  such  sales  might  be  without  written 
or  printed  particulars  and  conditions,  and  also,  no 
doubt,  because  they  are  in  no  way  proceedings 
connected  with  the  Court.^ 
2.  AdmiB-       §  664.     (2.)  An  admission  of  a  parol  contract  in 


Bionsm 
pleadings. 


*  See  too  infra,  §  814  (mistake).  '  AU.-Gen,  v.  Daj/y  uhi  supra, 

a  Att.'Gen.  v.  Bay,  1  Ves.  Sen.  *  See  St.  Leon.  Vend.  86 ;  Dart, 

218 ;  per  GFrant  M.E.  in  Blagden  v.  Vend.  p.  197. 

Bradbear,   12  Ves.  472 ;  per  Lord  *  Blagden  v.  Bradhear,  12  Vee. 

Oottenham   in  Ex  parte  CvMs,  3  466,  472.    See  too  Maeon  t.  Atr 

Deac.  267 ;  Lord  v.  Lord,  1  Sim.  mitage,  13  Ves.  at  p.  35. 

503. 
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the  answer  of  a  defendant  to  the  bill  of  complaint  was,  p^bt  in. 

nnder  the  old  practice,  held  to  take  the  case  out  of  the '—^ 

statute  where  the  answer  did  not  insist  upon  the 
statute,  and  this  because  the  admission  took  the  case 
out  of  the  mischief  which  the  statute  was  designed  to 
remedy.*  Another  reason  suggested  for  the  rule  was 
that  the  contract,  though  originally  in  parol,  was, 
after  admission,  evidenced  by  writing  under  the 
signature  of  the  party,  which  would  be  a  sufficient 
compliance  with  the  statute  as  interpreted  by  the 
decided  cases.^ 

§  666      The    substantial    result    of    the    present  Effect  of 
system  of  pleading  is  to  continue  this  effect  of  an  under 
admission  of  the  contract  in  fact,  and  furthermore  to  pj^(^. 
treat  the  contract  as  admitted  unless  it  is  actually 
denied.     For  it  results  from  the  Rules  of  Court  ^  that 
if  the  contract  be  not  expressly  denied  to  exist  in  fact, 
and   expressly  stated  not  to  satisfy  the   Statute  of 
Frauds,  it  will  be  held  that  the  defendant  has  ad- 
mitted both  its  existence  and  its  sufficiency  to  satisfy 
the  statute. 

§  666.     In  the  case  of  the  death  before  judgment  Death  of 
of  the  person  making  such  an  admission,  his  repre-  ^^L 
sentatiyes  will  be  bound  by  his  admission  on  being  **™^^<*^- 
made  parties  to  the  action.^    But  the  admission  by  a 
vendor  that  he  had  contracted  to  sell  an  estate  to  a 
person  since  deceased  will  not  bind  the  personal  repre- 
sentatiyes  of  such  deceased  purchaser;   nor  will  an 
admission  by  a  purchaser  that  he  had  contracted  to 
buy  an   estate  bind  the  real  representatives  of  the 
alleged  vendor :  for  it  is  now  clearly  settled  that,  in 
order  to  entitle  the  real  or  personal  representative  to 
enforce  the  execution  of  a  contract  to  the  prejudice  of 

I  CfunUr  T.  HdUey,  Ambl.  686;  >  Story,  Eq.  Jur.  s.  755. 

Limondsan  t.  Stueedy  Gilb.  35.    See  '  Ord.  XIX.  rr.  15,  17,  20. 

alflojMrLord  Boflalynm^en<feauy.  ^  AU.-Gen,  y.  Day,  1  Ves.  Sen, 

WyoU,  2  H.  Bl.  68.  218,  221. 
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PiBTiir.  the  other,  there  must  have  been,  at  the  death  of  the 

— '—^  deceased  contractor,  a  contract  by  which  he  was  legally 
bound,  and  which  the  Court  would  have  compelled  him 
specifically  to  execute ;  and  it  is  consequently  open  to 
any  of  the  parties  interested,  notwithstanding  the 
admissions  or  submissions  of  any  of  the  other  parties, 
to  take  every  objection  which  the  deceased  might 
himself  have  taken  if  living.^  Thus  the  admission  of 
a  contract  by  the  executors  of  a  testator  will  not  bind 
the  residuary  legatee.* 

3.  Fraud,  §  667.  (3.)  The  principle  upon  which  the  Court 
regards  fraud  as  forming  an  exception  to  the  statute 
was  stated  by  Lord  Eldon  as  follows:  "Upon  the 
Statute  of  Frauds,  though  declaring  that  interests 
shall  not  be  bound  except  by  writing,  cases  in  this 
Court  are  perfectly  familiar  deciding  that  a  fraudulent 
use  shall  not  be  made  of  that  statute;  where  this 
Court  has  interfered  against  a  party  meaning  to  make 
it  an  instrument  of  fraud,  and  said  he  should  not  take 
advantage  of  his  own  fraud  even  though  the  statute 
has  declared  that  in  case  those  circumstances  do  not 
exist,  the  instrument  shall  be  absolutely  void.  One 
instance  is  the  case  of  instructions  upon  a  treaty  of 
marriage  :  the  conveyance  being  absolute,  but  subject 
to  an  agreement  for  a  defeasance,  which,  though  not 
appearing  by  the  contents  of  the  conveyance,  can  be 
proved  aliunde :  and  there  are  many  other  instances."  ^ 

Collateral  §  668.  Thus,  if  it  cau  be  shown  that  the  written 
contract  which  is  sought  to  be  enforced  was  only 
signed  in  consequence  of  some  collateral  contract 
having  been  come  to,  the  plainti£F  must  either  submit 
to  the  collateral  contract  or  have  his  action  for  specific 


1  Buckmcuier  v.  Harrop^  7  Ves.  Sen.  437. 
341 ;  S.  0.  13  Ves.  466.    See  Earl         »  Buckmaster  y.  Harrop,  7  Ves, 

of  Radnor  v.  Shafto,  11  Ves.  448,  341 ;  S.  0.  13  Ves.  466. 
oyerruling  Lacony.  Mertins,  3  Atk.  '  Me»taer  v.  Oilleapie,  11  Ves.  at 

1.    See  also  Potter  v.  Potter t  1  Ves.  p.  627. 
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performance  dismissed ;  and  this  although  the  collateral  Pabt  m. 
contract  is  not  evidenced  in  writing.  Thus,  in  Clarke  — '—^ 
V.  Grant^  where  trustees  of  a  charity  sought  specific 
performance  of  a  written  contract  to  take  a  lease,  and 
the  main  defence  was  a  parol  contract  of  the  same 
date  as  the  written  one  and  affecting  the  parcels, 
Grant  M.R.  held  that  evidence  to  prove  the  parol 
contract  was  admissible,  and  that,  if  it  were  proved,  it 
would  be  against  equity  and  a  fraud  on  the  defendant 
to  insist  upon  his  performance  of  a  contract,  which  he 
had  only  signed  on  the  faith  of  an  alteration  being 
made  in  one  of  its  terms. 

§  669.     In  the  last-mentioned  case  the  defendant  Praudu- 
set  up  the  collateral  contract :  but  the  cases  go  much  fuaai  to 
further  and  show  that  the  plaintiff  may,  on  the  ground  ^n^JS 
of    fraud,   obtain    the  benefit  of  a  collateral  parol  ^^^'^^ 
promise  which   the    person  who   claims    under    the 
written    contract  fraudulently  refuses  to  recognize. 
In  one  case  Lord  Thurlow  allowed  the  plaintiff  to 
give  parol  evidence  that,  at  the  time  the  contract 
(which   was    subsequently  reduced   to  writing)  was 
entered  into,  an  undertaking  had  been  given  by  the 
assignee  of  the  lease  to  the  assignor  for  indemnity 
against  the  rents  and  covenants ;  his  Lordship  laying 
down  that  "  where  the  objection  is  taken  before  the 
party   execute    the    agreement  and  the   other    side 
promise  to  ratify  it,  it  is  to  be  considered  a  fraud  on 
the  party  if  such  promise  is  not  kept." « 

§  670,     So  in  the  case  of  transactions  which  are  Provision 
really  for  mortgages  or  charges,  if  the  written  instru-  anoeor**" 
ment  be  in  terms  absolute  and  have  been  obtained  on  ^^u- 
a  promise  to  execute  a  defeasance,  or  if  the  clause  for  ^^[ 
redemption  have  been  fraudulently  omitted,  the  niort- 

*  14  Vee.  519,  523.  L.  E.  17  Eq.  303,  where  the  plain- 

'  Peinber  y.  Mathers,  1  Bro.  0.  C.  tiff  failed  to  establish  the  collateral 

^2 ;  Pearson  y.  Pearson,  27  Ch.  D.  oontraot  aUeged  by  him. 

145,  148.    Gf.  SneUing  y.  Thomas, 
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JervU  V. 
Btrridge, 


PiMin.  gagor  or  chargor  has  been  allowed  to  come  to  the 
— '—^  Court  and  to  reduce  the  absolute   conveyance  to  a 
mortgage  or  charge.^ 

§  671.  So  again,  in  Jervis  v.  Bcrridge^  where  the 
plaintiffs  assigned  the  benefit  of  a  contract  to  the 
defendant  upon  certain  terms,  some  only  of  which 
were  reduced  into  writing,  it  was  held  that,  under  the 
circumstances  of  the  case,  the  memorandum  was  only 
ancillary  to  the  verbal  contract,  and  any  use  of  it  by 
the  defendant  for  a  purpose  inconsistent  with  the 
verbal  contract  was  fraudulent.  Lord  Selbome  in 
the  course  of  his  judgment '  stated  the  principle  now 
in  discussion  in  words  which  have  already  been 
quoted.* 

§  672.     So  again,  if  A.  have  in  his  hands  money 

purehaaer.  of  B.  and  at  B.'s  Tcquost  lay  it  out  in  the  purchase  of 

an  estate,  A.  cannot,  on  the  ground  that  the  land  is 

conveyed  to  him,  claim  the  estate  as  his  own  and 

exclude  parol  evidence  that  he  was  a  trustee  for  B.* 

Theprin-       §  673.     In  all  thoso  cascs,  to  exclude  parol  evi- 

SSegoing^  dence  and  to  adjudge  specific  performance  of  the 

contract  as  evidenced  by  the  writing  alone,  would 

be  to  work  the  very  mischief  which  the  statute  was 

intended  to  prevent ;  viz.,  to  fix  the  party  sought  to 

be  charged  with  a  contract  which  he  never  in  fact 

entered  into. 

§  674.  So  again,  the  want  of  writing  could  not 
be  set  up  successfully  by  a  man  who  had  fraudulently 


Trufltee 
for  real 


oases. 


Fraud  in 
relation  to 
marriage 
articles. 


1  1  Eq.  Oa.  Abr.  20,  pi.  6 ;  WoXk&r 
V.  Walktr,  2  Atk.  98 ;  England  v. 
Codrington,  1  Eden,  169;  Williamsy, 
Owen,  6  My.  &  Or.  303,  306 ;  Lincoln 
V.  Wright,  4  De  G.  &  J.  16 ;  Douglas 
T.  Culverwdl,  3  Giflf.  251 ;  S.  0.  4 
De  G.  P.  &  J.  20. 

«  L.  E.  8  Ch.  351. 

s  L.  B.  8  Gh.  at  p.  360.  In  bis 
speecb  in  the  House  of  Lords,  in 
ffueaey  v.  Home^Payne,  4  App.  C. 


at  p.  323,  Lord  Selbome  expressly 
re-afiOrmed  the  doctrine  laid  down 
in  the  quotation  referred  to  in  the 
text. 

«  Supra,  §  520. 

•  Per  Kindersley  V.O.  in  Lincoln 
V.  WrigM,  28  L.  J.  Ch.  707  n. ; 
S.  C,  on  appeal,  4  De  G.  &  J.  16. 
BeeByallY.  Myall,  1  Atk.  59;  JFUlis 
V.  WiUi4, 2  Atk.  71 ;  per  Grant  M.B. 
in  Lench  t.  Lench,  10  Yes.  at  p.  517-. 
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document. 


prevented  the  writing  from  coming  into   existence.^  PibtIII. 

Thus  where  the  defendant,  on  a  treaty  for  the  mar '■ 

riage  of  his  daughter  with  the  plaintiff,  signed  a  paper 
comprising  the  terms  of  the  agreement  arrived  at,  but 
afterwards,  and  with  a  view  to  rid  himself  of  the  obli- 
gation imposed  by  it,  induced  his  daughter  to  wheedle 
the  plaintiff  to  give  up  the  writing  and  then  to  marry 
her, — the  plaintiff  was  held  entitled  to  relief  and 
obtained  a  decree  on  the  ground  of  fraud.* 

§  676.     But  this  want  of  writing  must  be  due  to  Mere  non- 

it         m  ■m  n  A  perform" 

fraud  and  not  to  mere  non-performance  of  a  contract  anoe  of 

,  •  •••  -vT       J       t  i.   xT-  'i.         •  contract  to 

to  Sign  a  wntmg.  No  doubt  the  opposite  view  was  sign 
formerly  taken,  and  it  was  thought,  that  an  allegation 
that  it  was  part  of  the  parol  contract  between  the 
contracting  parties  that  the  contract  should  be  reduced 
into  writing  would  take  the  case  out  of  the  statute,  on 
the  ground  of  fraud.  Accordingly,  where  a  bill  con- 
taining such  an  allegation  was  met  by  a  plea  of  the 
statute.  Lord  North,  after  argument,  ordered  the  de- 
fendant to  answer  so  much  of  the  bill  only  as  charged 
that  the  contract  was  to  be  put  into  writing.®  It  seems 
obvious,  however,  that  such  a  procedure  affords  a  most 
easy  means  of  evading  the  intention  of  the  statute,  and 
introducing  the  mischief  it  was  designed  to  remedy : 
and  accordingly,  the  law  is  clearly  established,  that 
such  an  allegation  does  not  withdraw  the  case  from 
the  operation  of  the  statute,  and  that,  after  a  parol 
contract,  a  refusal  to  sign  a  written  one  is  no  fraud  of 
which  the  Court  can  take  cognizance.* 


>  MaoswtU  T.  Lady  Montacute, 
Prec.  Ch.  526 ;  1  Eq.  Ca.  Ab.  19 ; 
WhiUchurch  T.  Bevxs,  2  Bro.  0.  0. 
565;  d.  Wood  y.  MidgUy,  2  Sm.  & 
G.  115,  Teyersed  5  De  G.  M.  &  G. 
41 ;  and  see  Story,  Eq.  Juris.  §  768. 

*  Mullet  y.  Halfpenny^  dted  in 
Peachey  on  Settlaments,  82. 


'  Leake  y.  MorriSf  1  Diok.  14; 
S.  C.  s,  n.  Leake  y.  Morrice,  2  Cas. 
in  Ch.  135;  Hollis  y.  Whiteing,  1 
Vem.  151;  Hollia  y.  Edwards^  1 
Vem.  159. 

*  Whiiechurch  y.  Bevi9,  2  Bro. 
0.  0.  565 ;  Wood  y.  Midgley,  5  De 
G.  M.  &  G.  41,  reyersing  S.  0.  2 
Sm.  &  Gil.  115. 
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Pabt  m.       §  676.  The  same  principle  as  regards  fraud  was  once 
— \-  --  considered  to  apply  to  marriage  contracts,  which  also 
oonto^    are  within  the  4th  section  of  the  statute.     In  Dundas 
V.  Duiensy^  Lord  Thurlow  decided  that  a  post-nuptial 
settlement  recited  to  be  made  in   pursuance  of  an 
ante-nuptial  parol  contract  was  not  a  voluntary  settle- 
ment,  and  that  because  a   refusal   to   perform   the 
previous   contract   would   have    been  a  fraud ;    but 
this   decision  is  in   effect  overruled  by  the  case  of 
Warden  v.  Jones^  where   Lord   Cranworth  remarked 
that,  were  the  decision  in  Dundas  v.  Dutens  correct, 
the  whole  policy  of  the  statute  would  be  defeated." 
WiiiB.  §  677.     In  cases  of  wills  obtained  by  a  promise  to 

dispose  of  the  property  in  a  particular  way,  the  Court 
will,  notwithstanding  the  language  of  the  Statute  of 
Frauds  that  every  will  must  be  in  writing,  and  the 
language  of  the  Wills  Act  to  the  same  effect,  give 
effect  to  the  verbal  arrangement  by  raising  a  trust  on 
the  property  devised  or  bequeathed  by  the  will.* 
4.  Of  part  §  678.  (4.)  The  part  performance  of  a  contract 
^  °™*"    by  one  of  the  parties  to  it  may,  in  the  contemplation 


anoe 


of  Equity,  preclude  the  other  party  from  setting  up 
the  Statute  of  Frauds,  and  thus  render  it,  although 
merely  resting  in  parol,  capable  of  being  enforced  by 
way  of  specific  performance,  though  not  by  way  of 
damages,  even  since  the  Judicature  Acts.* 
The  prin-  §  679.  This  cxccption  seems  to  be  based  on  the 
ww^tion.^  view  that  if  a  man  have  made  a  bargain  with  another,  and 
allowed  that  other  to  act  upon  it,  he  may  have  created 
an  equity  against  himself  which  he  cannot  resist  by 
setting  up  the  want  of  a  formality  in  the  evidence  of  the 

*  1  Ves.  Jun.  196 ;  S.  C.  2  Ck)x,  Act. 

235.    See  too  ViscounUsB  Montacute  <  Fodmore  v.   Gunning^  7  Sim. 

T.  Maxwell,  I  P.  Wms.  620.  644 ;  Chester  y.  Urvnck  (No.  3),  23 

»  2  De  G.  &  J.  76,  85.  Beav.  407 ;  McGormick  v.  Grw/an, 

8  Of.  Trowdly.  Shenton,  8  Ch.  D.  L.  E.  4  H.  L.  82. 

at  p.  324,  where  however  the  ques-  «  See  per  Chitty,  J.,  in  Lavery  v.. 

tion  turned  on  Lord  Tenterden's  Furaell,  39  Oh.  D.  508. 
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contract  out  of  which  the  Equity  in  part  arose.^  The  P^  in. 
principle  is  not  unknown  to  the  law  of  Scotland,^  and  — '■ — ^ 
seems  to  be  the  same  as  that  which  gave  rise  to  the 
real  contract  in  Roman  Law, — a  contract  in  which 
the  connection  between  the  parties  was  clothed  with 
obligation,  and  so  ceased  to  be  niidum  pactum^  by  force 
of  the  actual  delivery  of  the  subject  of  the  contract. 
"In  the  real  contract,"  says  Sir  Henry  Maine,  "  per- 
formance on  one  side  is  allowed  to  impose  a  legal  duty 
on  the  other,  evidently  on  ethical  grounds.  ^ 

§  680.  In  order  thus  to  withdraw  a  contract  from  Eflaentiais. 
the  operation  of  the  statute,  several  circumstances 
must  concur:  1st,  the  acts  of  part  performance  must 
be  such  as  not  only  to  be  referable  to  a  contract  such 
as  that  alleged,  but  to  be  referable  to  no  other  title ; 
2ndly,  they  must  be  such  as  to  render  it  a  fraud  in  the 
defendant  to  take  advantage  of  the  contract  not  being 
in  writing ;  3rdly,  the  contract  to  which  they  refer 
must  be  such  as  in  its  own  nature  is  enforceable  by 
the  CJourt;  and  4thly,  there  must  be  proper  parol 
evidence  of  the  contract  which  is  let  in  by  the  acts  of 
part  performance. 

§  681,  First,  "the  acts  relied  upon  as  part  per-  i. Thewto 
formance  must  be  unequivocally  and  in  their  own  toaoon- 
nature  referable  to  some  such  agreement  as  that 
alleged."  *  But  if  the  acts  go  as  far  as  this,  they  are 
admissible,  for  it  seems  evident  that  all  that  can  be 
gathered  from  acts  of  part  performance  is  the  existence 
of  some  contract  in  pursuance  of  which  they  are  done, 
and  the  general  character  of  the  contract :  they  cannot, 
unless  possibly  in  some  very  singular  case,  be  them- 
selves sufficient  evidence  of  the  particular  contract 
alleged,  because  they  cannot  in  themselves  show  all 

^  Per  Lord  Selbome  in  Maddiion  ^  Ancient  Law,  p.  332.    See  also 

T.  Alderion,  8  App.  Gas.  476.  p.  338. 

Siewari  v.  Kennedy,  16  Ap.  0.  ^  Per  Lord  Selbome  in  Maddieon 

75.  T.  Aldereon,  8  App,  Cas.  479. 
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Pabt  III.  the  terms  of  the  contract  from  which  they  flow.  They 
— 1—1-  may  be  evidence  of  an  unknown  contract,  but  the 
making  known  what  that  contract  is  must  be  the 
result  of  the  evidence  which  the  acts  in  question  are 
allowed  to  introduce.^  It  cannot  be  denied  that  there 
is  some  want  of  exactitude  in  the  statements  sometimes 
made  in  this  respect,  as,  for  instance,  where  it  is  said 
that  the  acts  must  be  referable  to  the  alleged  contract : 
and  Lord  Redesdale  seems  to  have  held  that,  to  admit 
parol  evidence,  the  part  performance  must  be  such  as 
to  show  the  very  same  contract  as  the  plaintiff  alleged. 
So  that  in  a  case  where  the  plaintiff  stated  a  parol 
contract  for  a  lease  for  three  lives,  and  payment  of 
rent  in  part  performance,  and  the  defendant  admitted 
a  contract,  but  for  one  life  and  not  for  three;  his 
Lordship  said  that  the  Statute  of  Frauds  put  it  out  of 
the  power  of  the  Court  to  execute  the  contract  for  the 
lease  for  three  lives,  the  part  performance  being  per- 
fectly consistent  with  the  contract  alleged  by  the 
defendant,  and  that  therefore  there  was  no  case  to 
admit  proof  of  a  further  contract.^ 
They  need  §  682.  The  truc  principle,  however,  of  the  opera- 
referred  tion  of  acts  of  part  performance  seems  only  to  require 
contract  that  the  acts  in  question  be  such  as  must  be  referred 
Sfltent^'  *^  some  contract,  and  may  be  referred  to  the  alleged 
aSw^*  one ;  that  they  prove  the  existence  of  some  contract, 
and  are  consistent  with  the  contract  alleged.  This  is 
very  well  illustrated  by  a  case  in  the  Common  Pleas 
on  the  17th  section  of  the  Statute  of  Frauds,  by  which 
acceptance  is  treated  as  such  an  act  of  part  performance 
as  dispenses  with  the  necessity  of  writing.'  It  was 
there  held,  that  bare  acceptance  of  the  goods  by  the 
vendee  was   sufficient  to  satisfy  that  section  of  the 

*  See  per  Lord  Alvanley  M.E.  in  *  Lindsay  v.  Lynchy  2  Sch.   ft 

Forster  t.  HaUy  3  Ves.  712;  per  Lef.  1,  8,     See  infra,  §  639. 

Wigram  V.O.  in  Dale  v.  Hamilton^  »  Tomkinsan  y.  StaigM,  17  0.*  B. 

6  Ha.  381.    Cf.  Gray  v.  Smith,  43  697. 
Oh.  D.  208. 
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statute,  so  that,  although  the  vendee,  immediately  PAarin. 
after  accepting  them,  stated  that  he  did  so  on  terms  ^'"- 
different  from  those  on  which  the  vendor  delivered 
them,  yet  the  acceptance  having  established  the  fact 
of  a  contract  of  sale,  parol  evidence  of  its  terms  was 
admissible.  It  was  there  strongly  urged  that  the 
acceptance  must  be  equivalent  to  a  memorandum  in 
writing,  and  must  show  all  the  terms  of  the  contract ; 
but  the  doctrine  was  denied  by  the  learned  Judges, 
both  during  the  argument  and  by  their  decision  of  the 
case.  WiUiams  J.,  in  the  course  of  his  judgment,  said, 
"  The  Legislature  has  thought  that  where  there  is  a 
fact  so  consistent  with  the  existence  of  a  contract  of 
sale  as  the  actual  acceptance  of  part  of  the  goods  sold, 
the  necessity  of  a  written  evidence  of  the  contract 
might  safely  be  dispensed  with.  But  it  is  clear  that 
it  was  not  meant  to  go  to  all  the  terms  of  the  contract : 
and  that  acceptance  is  no  evidence  of  the  price,  but 
only  establishes  the  broad  fact  of  the  relation  of  vendor 
and  vendee.  So  where  there  is  proof  of  part  perform- 
ance, the  jury  must  settle  all  the  other  facts  that  go  to 
make  up  the  contract."  ^ 

§  683.  In  like  manner,  Mr.  Austin,  in  one  of  his  Mr.Anstm 
Fragments,  has  called  attention  to  the  "  distinction  ^^^ 
between  such  solemnities  of  a  contract  as  are  merely 
evidence  of  a  contract  and  such  as  are  evidence  of 
a  contract  and  of  its  terms. '^^  "  Earnest,  for  instance," 
he  adds,  "is  merely  evidence  that  a  contract  was 
made :  its  subjects,  its  terms,  &c.,  must  be  established 
by  evidence  aliunde J^^ 

5  684.     To  make   the   acts   of  part  performance  The  acts 

rt»        •  IT  It      1        a  0  nmsfc  not 

effective  to  take  the  contract  out  of  the  Statute  of  berefer- 
Frauds,  they  must  be  consistent  with  the  contract  other  titt^ 
alleged  and  also  such  as  cannot  be  referred  to  any 
other  title  than  a  contract,  nor  have  been  done  with 

^  17  0.  B.  at  p.  707.  '  Lecturee,  p.  94a 
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Paht  III.  any  other  view  or  design  than  to  perform  a  contract :  ^ 
— '—^  therefore,  if  a  tenant  in  possession  sue  for  the  specific 
performance  of  an  alleged  contract  for  a  new  lease,  the 
mere  fact  of  his  continuance  in  possession  will  have  no 
weight  as  an  act  of  part  performance  of  the  contract, 
being  referable  to  his  character  as  tenant.^ .  Where  a 
tenant  under  a  term  alleged  the  rebuilding  of  a  party- 
wall,  which  was  in  a  ruinous  state  during  his  term,  as 
part  performance  of  a  contract  by  his  landlord  to  grant 
a  renewed  term :  it  was  held  that  the  act  was  equi- 
vocal, as  it  might  have  been  done  by  him  in  respect 
of  his  title  under  the  old  as  well  as  under  the  alleged 
new  term.'  The  cases  in  which  possession  is  an  act 
of  part  performance  will  be  considered  presently.* 
ii.  The  ^  686.     Secondly,  the  principle  upon  which  the 

acts  most     ^  '     ,  •  ..,.,.         .  !•     i    •  •/. 

render       Court  exercLscs  junsdiction  in  adjudging  specific  per- 
fon^oe    f ormance  of  parol  contracts  followed  by  part  perform- 
*^^'     ance,  is  the  fraud  and  injustice  which  would  result 
from  allowing  the  party  charged  to  refuse  to  perform 
his  part,  after  performance  by  the  other  upon  the  faith 
of  the  contract  and  with  the  knowledge  of  the  party 
charged :  ^  and  this  principle  extends  not  only  to  con- 
tracts which,  but  for  such  part  performance,  would  be 
void  by  reason  of  the  Statute  of  Frauds,  but  also  to 
such  as,  being  entered  into  by  corporations,  are  in- 
valid for  want  of  their  corporate  seal.^ 
The  §  686.     "  Courts  of  Equity,"  said  Lord  Cotten- 

SSS^i^   ham,^ "  exercise  their  jurisdiction,  in  decreeing  specific 
tenham. '  performance  of  verbal  agreements,  where  there  has 

^  Ounter  y.  Halsey,  Ambl.  586.  349. 

ConsideT    Price   y.   Solushury,   32  '  Frame  y.  Daweon^  14  Yes.  386. 

Beay.  446.  «  Infra,  §  601  e<  m;. 

»  WilU  y.  Stradling,  3  Ves.  378.  «  Per  Grant  M.E.  in  Buckmoiter 

See  too  per  Lord  Eldon  in  Ex  parte  v.  Harrop,  7  Ves.  346. 

Hooper y  19  Yes.  479 ;  per  Flumer  •  See  in/ra,  §  648,  and  SteevenaU 

M.B.  in  MorpJiett  y.  Jones,  1  Sw«  Hospital  y.  Dyae,  15  Ir.  Ch.  B.  405, 

181;    5  Yin.    Abr.    323,    pi.    41;  421. 

Phillipe  y.  AlderUm,  24  W.  E.  8 ;  'In  Mundy  y.  Jdliffe,  5  My.  & 

K£ABrenna/n  y.  Bolton,  2  Dr.  &  War.  Cr.  at  p«  177. 
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been  part  performance,  for  the  purpose  of  preventing  Paet  iii. 
the  great  injustice  which  would  arise  from  permitting  — '■ — — 
a  party  to  escape  from  the  engagements  he  has  entered 
into,  upon  the  ground  of  the  Statute  of  Frauds,  after 
the  other  party  to  the  contract  has,  upon  the  faith  of 
such  engagement,  expended  his  money  or  otherwise 
acted  in  execution  of  the  agreement.  Under  such 
circumstances,  the  Court  will  struggle  to  prevent  such 
injustice  from  being  effected ;  and,  with  that  object, 
it  has,  at  the  hearing,  when  the  plaintiff  has  failed 
to  establish  the  precise  terms  of  the  agreement, 
endeavoured  to  collect,  if  it  can,  what  the  terms  of  it 
really  were." 

§  687.     Such  being  the  principle  on  which  the  No  relief 
Court  acts,  it  follows  that,  wherever  the  acts  of  the  refusal  to 
party  to  be  charged  have  caused  no  change  of  circum-  no  frwd. 
stances  in  the  other  party,*  and  wherever  the  acts  of 
part  performance  by  the  one  are  not  such  as  to  render 
refusal  by  the  other  party  to  perform  the  contract  a 
fraud  in  him,  however  clearly  they  may  evidence  the 
existence  of  a  contract,  there  the  jurisdiction  in  ques- 
tion can  have  no  application ;  and  this  may  be  the 
case  either  from  the  character  of  the  person  permitting 
the  acts,  or  from  the  nature  of  the  acts  themselves. 

§  688.     From  what  has  been  said,  it  appears  that  '^*?^ 
the  acts  of  part  performance  must  in  all  cases  be  done  done  with 
by  the  person  asserting  the  contract  with  the  know-  ledge  of ' 
ledge  of  the  person  sought  to  be  charged  that  the  acts  ^  bT™'^ 
are  being  done  and  are  being  done  on  the  faith  of  the  ^^^«^' 
contract;   without  such   knowledge  there  would  be 
neither  injustice  nor  fraud. 

§689.     On  the  ground  that  the  character  of  the  wheje  not 
,     ,  ,  frtfuda- 

person  permitting  the   acts  prevented  the  notion  of  lent  from 
fraud,  it  has  been  decided  that  where  a  plaintiff  seeks  of  the 
to  enforce  against  a  remainderman  a  parol  contract  p^^^' 

}  OatonY.  QOon,  L.  B.  1  Ch.  137;  S.  C.  in  D.  P.,  L.  B.  2  H.  L.  127. 

F.  T 
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Pabt  in.  entered  into  between  the  plaintiff  and  the  tenant  fox 
— '■ — '—  life,  acts  of  part  performance  which  would  have 
bound  the  tenant  for  life  will  not  bind  the  remainder-^ 
man,  unless  it  can  be  shown  that  he  permitted  the  acts 
of  the  plaintiff  with  a  knowledge  of  the  contract 
entered  into  by  the  tenant  for  life.^  For  to  constitute 
fraud,  there  must  coincide  in  one  and  the  same 
person  knowledge  of  some  fact  and  conduct  inequit- 
able having  regard  to  such  knowledge.  And  again, 
on  the  same  principle,  where  the  acts  are  those  of 
persons  not  parties  to  the  contract,  they  will  not  be 
binding :  so  that,  for  instance,  acts  done  by  arbitrators 
towards  the  performance  of  their  duty,  are  not  part 
performance  of  a  parol  contract  for  a  compromise  and 
division  of  estates  by  arbitrators.* 
From  the  §  590.  From  the  nature  of  the  act,  it  follows,, 
theaot.  that  though,  as  we  shall  hereafter  see,  it  has  been 
a  question  how  far  the  acceptance  of  part  of  the 
purchase-money  binds  the  vendor,  the  payment  of  this 
on  the  part  of  tlie  purchaser  can  in  nowise  bind  him, 
because  to  refuse  to  complete  the  contract  after  paying 
"part  of  the  purchase-money,  would  be  no  fraud  upon 
the  seller,  but  his  own  loss.""  The  question  was 
raised  in  a  case  where  the  co-heirs  of  a  purchaser 
sought  the  enforcement  of  the  contract  against  his 
personal  representatives,  and  set  up  his  part  payment 
as  a  part  performance  making  it  a  binding  contract :  ^ 
bnt,  on  the  ground  above  stated.  Grant  M.R.  decreed 
against  the  claim  of  the  heirs. 
From  §  591.     Upon  the  same  principle  it  seems  doubtful 

being  ai-    whether  any  acts  which  admit  of  alternative  remedies. 


tematiye 
remedies. 


*  Blore  V.  Sutton,  3  Mer.  237 ;  at  p.  9 ;  (yFay  v.  Burke,  8  Ir.  Ch. 

Whithread   v.  Brockhurat,    1    Bro.  B.  225 ;  Hope  v.  Cloneurry,  L  E.  8- 

G.  0.  404 ;  per  Lord  Bedesdale  in  Eq.  655. 

Shannon  y.  Bradstreet,  1  Sch.  &  Lef .  ^  Cooth  y.  Jackson,  6  Yes.  12. 

72 ;  per  Lord  Cranvorth  in  Morgan         '  7  Yes.  at  p.  345. 
y.  Milman,  3  De  G.  M.  &  G.  33.  *  Buckmavter  y.  Harrop,  7  Yes. 

See  too  Flesher  y.  Trotman,  3  Giff.  341 ;  S.  0.  on  appeal,  13  Yes.  456. 
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one  by  the  execution  of  the  contract  and  another  by  Pabt  iii. 
some   other  means,   as,   for  instance,    a   compulsory  — '- — ^ 
taking  under  the  Lands   Clauses   Consolidation  Act, 
can  be  taken  as  part  performance ;  because  there  is  no 
fraud  on  the  other  party  if  the  remedy  other  than  that 
by  execution  of  the  contract  be  pursued.^ 

§  692.  Thirdly,   the   contract  which  the   acts   of  >"•  Th® 

,  »  11  1  1  1-1  oontraot 

part  performance  allow  to  be  set  up  by  parol  evidence  ma«t  be 
must  be  of  such  a  nature  as  that  the  Court  would  have  ^n  be 
had  jurisdiction  to  enforce  it  specifically  if  it  had  been  ®^°"^- 
in  writing.  In  this  respect  the  jurisdiction  of  the 
High  Court  is  the  same  £is  that  of  the  Court  of 
Chancery.  The  rule  in  the  latter  Court  was  that 
where  there  was  jurisdiction  in  the  original  subject- 
matter,  viz.,  the  contract,  the  want  of  writing  would 
not  deprive  the  Court  of  it,  where  there  was  part 
performance.  But  the  want  of  writing  could  not 
itself  be  made  the  ground  of  jurisdiction,  for  if  that 
were  so,  all  parol  contracts  required  by  the  Statute  of 
Frauds  to  be  in  writing,  and  in  part  performed,  might 
have  been  enforced  in  Equity :  which  was  not  the 
case.  Accordingly  a  demurrer  to  a  bill  for  work  and 
labour  done,  alleging  fraud  and  part  performance, 
was  allowed  by  Lord  Cottenham.* 

§  693.     As  was  to  be  expected,  the  fusion  of  Law  To  what 
and  Equity  has  given  rise  to  questions  as  to  the  extent  does  doc- 
of  the  doctrine  of  part  performance.     Is  this  equitable  p^. 
doctrine  to  be  applied  to  all  cases,  or  only  to  contracts  ap^p^ 
where  it  would  have  been  applied  by  the  Court  of 
Chancery  ?  This  question  may  be  safely  answered  by 
saying  that  its  application  is  to  be  thus  restrained. 
But  what  is  then  its  extent  ? 

*  See  per  Lord    Cranworiih   in  nance  with  this  yiew,  but  will  be 

Morgan  y.  Milman^  3  De  G.  M.  &  reconciled  by  considering  that  Lord 

Q.  35.  Hardwicke  held  the  Court  to  have 

'  Kirk  Y.  Bromley  Unions  2  Ph.  an  original  jurisdiction  in  respect 

640.    The  csae  of  Pembroke  Y,  Thorpe  of  building  contracts.    See  supra^ 

(3  Sw.  437  n.)  may  appear  at  ya-  §  98. 
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^ATlJ^'       In  Britain  v.  Rosaiier,^  the  limits  of  the  doctrine 

L/H.  XI.  7 

were  stated  differently  by  each  of  the  three  learned 

judges :  the  M.R.  (Lord  Esher)  confined  it  to  "  casefi 
concerning  land,"  Cotton  L.J.  to  "  questions  relating 
to  land,"  and  Thesiger  L.J.  to  "  sales  of  land." 

In  Maddison  v.  Alderson^^  Lord  Selbome  in  his 
speech  in  the  House  of  Lords  referred  to  the  decision 
in  Britain  v.  Bossiter,  and  seems  to  have  doubted  how 
far  it  was  consistent  with  the  views  of  Lord  Cotten- 
ham  in  Hammeraley  v.  De  Biel  ^  and  Lassence  v.  Tierney} 

And  in  McManus  v.  Cooke^  Kay  J.  criticised  the 
case  of  Britain  v.  Bossiter^  and  discussed  several  rele- 
vant authorities,  and  concluded  that  probably  it  would 
be  more  accurate  to  say  that  the  doctrine  of  part  per- 
formance of  a  parol  agreement  ^  ^  applies  to  all  cases  in 
which  a  Court  of  Equity  would  entertain  a  suit  for 
specific  performance  if  the  alleged  contract  had  been 
in  writing." 

It  may  be  questioned  whether  this  statement  of  the 
extent  of  the  doctrine  would  not  be  made  more  accu- 
rate by  omitting  the  words  *^for  specific  perform- 
ance." 
itdoeenot      &  694.     It  has  been  further  held  that  the  doctrine 

apply  to  " 

damagee.    of  part  performance  does  not  extend  to  enable  the 

Court  to  award  damages  on  a  parol  contract.^ 
^^^^i  §  595.     The  necessity  of  original  jurisdiction  in 

■eai.  case  the  contract  had  been  in  writing  in  order  to 
induce  the  Court  to  interfere  in  cases  of  parol  con- 
tracts is  illustrated  by  cases  in  which  thete  has  been 
a  want  not  of  writing,  but  of  a  seal.  Thus  where  the 
plaintiff  stated  a  claim  against  a  company  for  work 
and  labour  done  on  the  estate  of  the  company,  and 
alleged  that,  as  the  contract  was  not  under  seal,  and 

1  11  a  B.  D.  123.  »  35  Ch.  D.  681. 

>  8  App.  Cas.  467,  474.  .    •  Lavtry  v.  PurM,  39  Ch.   D. 

3  12  CI.  &  Fin.  64  n.  508,  519. 

*  1  M*N.  &  a.  551. 
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as  the  company  claimed  the  legal  estate  in  the  land,  PAHTin. 

Ch.  zi. 


he  had  no  remedy  except  in  Chancery,  a  demurrer  by 
the  company  to  the  plaintiffs  bill  was  allowed.^ 

§  696.     So,  again,  where  the  engagement  is  of  an  whew 
honorary  and  not  of  a  legal  character,  part  perform-  gagement 
ance  gives  the  Court  no  jurisdiction.*     Thus  in  the  honorary 
case  of  Lord  Walpole  v.  Lwd  Orford,^  where  two  testa-  <^*^««^- 
tors  on  the  same  day,  and  in  the  presence  of  the  same 
witnesses,  executed  mutual  wills ;  one  of  the  testators 
having  died,  it  was  argued  that  there  was  part  per- 
formance under  circumstances  which  could  only  be 
referred  to  a  contract  between  the  testators  to  make 
such  wills:  but  Lord  Rosslyn,  though  inferring  an 
agreement  of  some  sort,  held  it  to  have  been  a  merely 
honourable  engagement,  and  one  which   the   Court 
therefore  could  not  carry  into  e£Eect. 

§  597.     On  the  same  principle,  there  can  be  no  Orinoom- 
part  performance  of  an  incomplete  contract.     For  acts  ^  ^ 
to  amount  to  part  performance,  the  contract  "  must  be 
obligatory,  and  what  is  done  must  be  done  under  the 
terms  of  the  agreement  and  by  force  of  the  agree- 
ment." * 

§  698.  Where,  however,  the  owner  of  a  ship-  inirdY, 
building  yard  proposed  to  construct  a  siding  from  it  Railway 
to  a  railway  station  close  at  hand,  and  obtained  from 
the  railway  company  a  general  assent  to  his  proposal, 
and  proceeded  to  make  the  siding,  without  the  details 
of  the  arrangement  having  been  agreed  upon,  and 
after  the  construction  of  the  siding  was  allowed  to  use 
it  on  terms  embodied  in  an  informal  memorandum  ;  it 
was  held  that  even  had  there  not  been  any  actual  user 
the  Court  would  probably  have  found  means  to  enforce 
the  completion  of  some  arrangement  by  which  the 

>  CrampUmT.Varna Bailway Co.y  *  Per  Lord  Brougham  in  Lady 

L.  B.  7  Ch.  662.  E.  Thynne  v.  Earl  of  Qlengall,  2 

*  Of.  Bupra,  §  316.  H.  L.  C.  158;  Ex  parte  Foster,  Ee 

*  3  Yes.  402.  FoBter,  22  Ch.  D.  797. 
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Where 

possession 

ad?eroe. 


Fartionlar 

acts. 


PjlbtIii.  company  would  have  been   compelled  to  allow  the 
— '■ — '—  siding  to  be  used  on  reasonable  terms,  and  that,  the 
memorandum  showing  what  were  reasonable   terms, 
an  arrangement  on  that  footing  would  be  enforced.* 

§*699.  It  is  perhaps  scarcely  needful  to  observe 
that  where  the  possession  taken  is  not  under  a  contract, 
but  adverse,  the  circumstance  that  there  is  no  Common 
Law  remedy  does  not  suffice  to  give  the  Court  juris- 
diction.* 

§  600.  The  general  character  of  the  acts  which 
are  requisite  to  constitute  part  performance  for  the 
purpose  in  question  having  been  stated,  it  is  proposed 
now  to  show  the  result  of  these  principles  in  respect 
of  some  particular  acts.® 

§  601.     Possession  is  in  some  cases  equivocal  in 

respect  of  the  title  to  which  it  is  to  be  referred :  *  in 

other  cases  it  is  not:   therefore  the  possession  of  a 

tenant,  after  the   expiration   of  a  lease,  which  was 

referable  only  to  a  contract  for  a  renewal,  has  been 

considered  part  performance  of  such  a  contract.* 

ShJfa^^^'^P      §  ®02.      Still    more  clearly   "  the    acknowledged 

Bcknow-     possession  of  a  stranger  in  the  land  of  another  is  not 

explicable  except  on  the  supposition  of  an  agreement, 

and  has  therefore  constantly  been  received  as  evidence 

bombs'.      ^^  ^^  antecedent  contract."*    Thus,  to  refer  to  an 


Posses- 
sion. 


^  Laird  y.  Birkenhead  Bail,  Co,, 
JolmB.  500. 

*  EaM  India  Co,  v.  NtUhumbadoo 
Veerasawmy  Moodelly,  7  Moo.  P.  C. 
C.  482. 

3  Consider,  in  addition  to  the 
cases  referred  to  in  the  text,  KdJy 
V.  Walsh,  1  L.  B.  Ir.  275,  where 
giving  consent  to  a  lease  was  held 
to  be,  under  the  circumstances  of 
the  case,  an  act  of  part  perform- 
ance. 

*  See  Wills  v.  Stradling,  3  Ves. 
381;  Lamare  y.  Dixon,  L.  B.  6 
H.  L.  414;  Millard  v.  Harvey,  34 


Beav.  237. 

»  Dowtll  V.  Dew,  1  Y.  &  C.  C.  0 
345;  12  L.  J.  Ch.  158;  cf.  Buck-- 
master  v.  Harrop,  13  Ves.  456,  474 
Millard  v.  Harvey,  13  W.  R.  125 
10  Jur.  N.  S.  1167 ;  Powell  y.  Love- 
grove,  8  De  G.  M.  &  G.  357,  367 
Distinguish  Brady*s  case,  15  W.  B 
753. 

•  Per  Plumer  M.B.  in  MorpheU 
y.  Jones,  1  Sw.  181.  See  accord- 
ingly Butcher  y.  Stapely,  1  Vem, 
363;  Pyke  v.  Williams,  2  Vem. 
455;  Earl  of  Ayles/ord^s  case,  2 
Str.    783;   StewaH   v.   Denton,    1 
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often  cited  case,  where  a  parol  contract  for  a  lease  PabtIII. 
was  made,  and  the  terms  of  it  were  agreed  on  between  — '-—^ 
the  proposed  lessor  and  lessee,  and  by  the  direction  of 
the  lessor  the  lessee  instructed  a  solicitor,  who  acted 
for  both  parties,  to  reduce  the  terms  to  writing ;  and 
the  solicitor  took  a  note  of  the  terms  thus  stated  to 
him,  and  from  it  prepared  a  draft  contract  embodying 
these  and  other  terms,  which  he  submitted  to  the 
lessor,  who  afterwards,  without  objecting  to  it,  let  the 
lessee  into  possession,  and  directed  the  solicitor  to 
prepare  a  lease  in  pursuance  of  the  draft  contract; 
and  a  draft  lease  was  accordingly  prepared,  to  which 
the  lessor  objected,  and  gave  the  tenant  notice  to 
quit : — the  Court  held  that  there  was  part  performance 
of  the  contract,  and  enforced  the  same  accordingly.* 

§  603.     Even  where  the  possession  has  been  taken  Poflsession 
without  consent,  yet  if  the  owner  afterwards  allow  the  in. 
stranger  to  remain  in  possession,  this  will,  it  seems, 
operate  as  an  act  of  part  performance," 

§  604.     Possession  is,  it  must  be  observed,  part  PoBseasion 
performance  both  by  and  against  the  stranger  and  the  and 
owner : "  the  owner  has  allowed  the  stranger  to  do  an  ^S^- 
act  on  the  faith  of  the  contract,  viz.,  enter  on  the  ^^     ®* 
land:  the  stranger  has  allowed  the  owner  to  do  an 
act  on  the  faith  of  the  contract,  viz.,  withdraw  from 
the  land.     They  are  therefore  both  bound. 

§  606.     Possession  is,  as  already  pointed  out,  part  Poaaeamon 
performance  as  well  agamst  a  company  as  agamst  a  a  oom- 
natural  person.*  ^^^^' 

Q  606«     It  is  not  only  in  contracts  for  a  sale  or  a  in  oon- 

^  "^  tracts 

Fonbl.  Bq.  187 ;  Savage  y.  Carroll,  »  Gregory  v.  Mighell,  18  Ves.  328 ; 

1  BaU  &  B.  265 ;  Kine  y.  Balf,  2  Pain  y.  Coomha,  1  De  G.  &  J.  34, 46. 

BaU  &  B.  343 ;  Dale  y.  Hamilton,  5  See  too  per  Lord   Kingsdown  in 

Ha.  381 ;  Pain  y.  Coombs,  3  Sm.  &  Bamsden  y.  Dyson,  L.  B.  1  H.  L.  at 

Qif .  449 ;  S.  0.  1  De  G.  &  J.  34.  p.  170. 

»  Pain  V.  Coomhs,  1  De  G.  &  J.  '  Wilson  y.  West  Hartlepool  BaiU 

34.     See  too  MxUer  y.  Finlay,  6  way  Co.,  2  De  G.  J.  &  S.  476,  485. 

L.  T.  N.  S.  610.  *  S.  0. 
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I'^ni.  lease  that  possession  is  part  performance.     It  may 
— ^ — '—  let  in  parol  evidence  of  any  contract  explaining  the 

other  than  ,  -«,.  _  .  ,  .  ^r« 

of  sale  or  posscssion.  Thus  whorc  A.  was  in  possession  of  his 
own  land  subject  to  a  mortgage,  and  he,  as  he  alleged, 
contracted  with  B.  that  B.  should  purchase  the  land 
from  the  mortgagee,  and  hold  it  for  the  benefit  of  A., 
subject  to  certain  terms  for  the  repayment  of  the 
purchase-money;  and  B.  afterwards  set  up  the  pur- 
chase as  being  an  absolute  one  for  his  own  benefit ; 
the  continued  possession  of  A.  as  owner  of  the  land 
was  held  to  be  part  performance  of  the  contract  alleged 
by  him.*  In  another  case  A.  by  parol  agreed  to  allow 
B.  the  occupation  of  a  leasehold  house  for  life,  on 
payment  merely  of  ground  rent,  rates,  and  taxes.  B. 
was  put  into  possession:  and  that  possession  was 
held  to  preclude  any  objection  on  the  ground  of  the 
statute.^ 

Marriage        §  607.     Many  cascs  havo  also  arisen  in  respect  of 

contracts.  .  ,,  ni 

marriage  contracts,  where  the  part  performance  has 
excluded  the  operation  of  the  statute.  Thus  in  a  case, 
where  there  was  a  parol  promise  before  marriage  to 
give  certain  property  to  the  married  pair  by  the  father 
of  the  intended  wife :  the  marriage  took  place,  and 
was  followed  by  the  delivery  up  of  possession  to  the 
son-in-law,  expenditure  of  money  by  him,  and  the 
absence  of  all  disturbance  on  the  part  of  the  father-in- 
law  :  these  acts  were  held  to  be  in  part  performance 
of  the  alleged  ante-nuptial  contract.*  And  so  where 
a  father  verbally  promised,  in  consideration  of  his 
daughter's  marriage,  to  give  her  a  house  as  a  wedding- 
present,  and  immediately  after  the  marriage  put  the 
daughter  and  her  husband  into  possession,  and  con- 
tinued himself  to  pay  what  became  due  to  a  building 

1  Lincoln  y.  Wright,  28  L.  J.  Ch.      174. 

705 ;  S.  0.  7  W.  R.  124,  350 ;  4  De  »  Surcome  v.  Pinniger,  3  De  G. 
G.  &  J.  16.  M.  &  G.  571.    See  also  Floyd  y. 

2  Colea  Y.  Pilkingtony  L.  B.  19  Eq.      Buddand,  1  Fenu.  268. 
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society  in  respect  of  an  existing  mortgage  on  the  house,  Pjlm  in. 
it  was  held  by  the   Court  of  Appeal  (affirming  the  — '-^^ 
decision  of  Malins  V.C.)  that  the  possession  took  the 
case  out  of  the  statute,  and  that  the  balance  due  to  the 
building  society  on  the  father's  death  was  payable  out 
of  his  estate.* 

§  608.  The  same  principle  applies  in  cases  of  FamUy 
family  arrangements  involving  the  giving  up,  parti-  mento. 
tion,  or  exchange  of  land;  so  that  though  such 
arrangements  may  be  by  parol,  yet  if  they  be  followed 
by  iminterrupted  exclusive  enjoyment  of  the  several 
.  lands  in  pursuance  of  the  arrangement,  the  Court  will 
specifically  enforce  them,^ 

§  609.      In  considering  this  efPect  of  possession  Effect  of 
where  the  acquiescence  has  been  of  very  long  dura-  tim^.  ^ 
tion,  the  Court  will  regard  the  lapse  of  time  as  a 
circumstance  against  allowing  the  statute  to  be  set  up.^ 

§  610.  The  laying  out  of  money,  provided  it  be  Laying 
such  as  would  only  be  likely  to  take  place  in  pursu-  money. 
ance  of  such  a  contract  as  that  alleged,  and  it  be  with 
the  privity  of  the  other  party,  is  an  act  of  part 
performance.*  Therefore,  where  a  proposed  lessee 
entered  and  built,  the  acts  were  held  to  be  such  ;*  and 
again,  the  alteration  of  a  garden  fence  and  the  plan- 
tation of  a  meadow  with  the  privity  of  the  other  party, 
and  partly  at  his  expense,  by  a  tenant  in  possession, 
were  held  acts  of  part  performance,  evidencing  a  con- 
tract to  demise  the  meadow  for  a  term.*     So  the 


>  Ungley  v.  Ungley,  4  Oh.  D.  73 ; 
6  Oh.  D.  887. 

«  Stockley  v.  StockUy,  1  V.  &  B. 
23;  NeaU  y.  NtdU,  1  Ke.  672; 
WiUiams  y.  WiUicms,  2  Dr.  &  8m. 
378,  affirmed  L.  B.  2  Ch.  294  (see 
especially  pp.  304,  305);  Good  y. 
Cfood,  33  Beay.  314. 

'  Blackford  y.  Bockpatrick,  6Beay. 
232 ;  cf.  Crook  y.  Corporation  ofSea^ 
ford,  L.  B.  10  Eq.  678 ;  6  Gh.  561. 


*  Wilh  y.  Stradling,  3  Ves.  378 ; 
Howard  y.  Patent  Ivory  Co.,  33  Ch. 
D.  156. 

*  Savage  y.  Foster,  6  Vin.  Abr. 
524,  pi.  43 ;  Beddin  y.  Jarmyn,  16 
L.  T.  449. 

*  Sutherland  y.  Brigge,  1  Ha.  26. 
See  also  Stockley  y.  Stockley,  1  V.  & 
B.  23 ;  Toole  y.  MedlicoU,  1  Ball  & 
B.  393 ;  Mundy  y.  Jolliffe,  5  My. 
&  Or.  167 ;  Surcome  y.  Pinniger,  3 
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Oh.  XL 
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ferent 
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ture and 
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Payment 
of  pnr- 
chase- 
money. 


expenditure  of  money,  in  alterations  and  repairs  of  the 
property,  by  a  sub-lessee  with  the  knowledge  of  the 
owner  has  been  held  to  be  part  performance  of  the 
contract  by  the  owner  to  let  to  the  sub-lessor.^ 

§  611.  The  expenditure  of  money  differs,  it  will 
be  observed,  from  possession,  in  two  respects:  the  one, 
that  whilst  mere  possession  is  referable  to  a  tenancy 
at  will,  as  well  as  to  a  larger  estate,  the  laying  out  of 
any  considerable  sums  of  money  is  rationally  to  be 
referred  only  to  some  contract  to  confer  a  substantial 
interest  in  the  property;  the  other,  that  whilst  pos- 
session cannot  be  supposed  to  be  continued  by  a 
stranger  without  the  knowledge  of  the  owner,  a 
person  in  possession  may  well  lay  out  money  without 
the  owner's  cognizance :  and  what  is  therefore  neces- 
sarily inferred  in  the  one  case  must  be  proved  in  the 
other. 

§  612.  There  are  cases  where  it  has  been  held 
that,  as  money  spent  in  repairs  easily  admits  of  com- 
pensation, such  expenditure  is  no  part  performance, 
and  consequently  does  not  avail  to  take  a  case  out 
of  the  statute;*  and  where  the  acts  relied  on  are 
proper  to  be  brought  before  a  jury,  and  can  be 
answered  in  damages,  or  are  in  the  nature  of  acts  of 
preparation,^  they  will  not  be  considered  as  part  per- 
formance. But  nothing  can  be  clearer  than  that  there 
are  many  acts,  easily  enough  admitting  of  compensa- 
tion, which  yet  amount  to  such  part  performance  as 
will  enable  the  Court  to  enforce  a  parol  contract. 

§  613.  If  the  laying  out  of  money  in  alterations 
in  pursuance  of  a  contract  is  a  part  performance  of  it. 


De  G.  M.  &  G.  671;  Farrall  v. 
Davenporty  3  Giff.  363;  Norris  v. 
Jackson,  ib.  396.  Distinguisli  Mil- 
lard  V.  Harvey,  34  Bear.  237. 

»  Williams  v.  Evans,  L.  B.  19  Eq. 
547.  See  too  Shillibeer  v.  Jarvis,  8 
De  G.  M.  &  G.  79,  87.    DistingoLBh 


Howe  V.  HaU,  I.  E.  4  Eq.  242; 
Gardner  v.  Focks,  15  W.  B.  388. 

'  Frame  v.  Dawson,  14  Ves.  886; 
of.  Forster  v.  Hale,  3  VoB.  at  p.  713. 

»  O'Reilly  y.  Thompson,  2  Cox, 
271. 
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it  might  be  supposed  that  making  a  payment  of  the  Pabt  hi. 
purchase-money  payable  under  the  contract  was  yet  — ^— ^ 
more  clearly  a  part  performance.  But  this  cannot  be 
said  to  be  the  case.  For  it  seems  now  to  be  decided 
that  the  payment  by  the  purchaser  to  the  vendor  of 
the  whole*  or  a  part,  whether  substantial  or  unsub- 
stantial, of  the  purchase-money,  is  not  an  act  of  part 
performance  which  will  take  the  parol  contract  out  of 
the  statute. 

§  614.  The  best  explanation  of  this  doctrine  is  Why  not 
said  by  Lord  Selborne  ^  to  be  that  the  payment  of  SLt^per- 
money  is  an  equivocal  act,  and  not  in  itself,  until  the  '**™^^- 
connection  is  established  by  parol  testimony,  indica- 
tive of  a  contract  concerning  land.  But  other  grounds 
for  this  decision  have  been  alleged,  as  that  the  men- 
tion of  part  payment  in  the  17th  section  of  the  Statute 
of  Frauds,  and  the  silence  in  that  respect  of  the  4th 
section,  must  be  taken  to  show  that  the  Legislature 
did  not  intend  that  part  payment  should  be  binding 
in  cases  of  the  sale  of  lands :  ^  and  again,  that  the 
money  may  be  repaid,  and  that  both  parties  will  then 
be  in  the  situation  in  which  they  were  before  the  con- 
tract, without  either  party's  having  gained  any  in- 
equitable advantage  over  the  other.*  Tliis  is  a  case 
where,  for  the  act  done,  there  are  alternative  reme- 
dies, one  by  the  execution  of  the  contract,  and  the 
other  by  repayment, — and  the  election  to  put  the 
other  party  to  the  latter  remedy  is  no  fraud.  It  has 
been  truly  said  that  this  reasoning  overlooks  the 
possibility  of  an  insolvency  intervening  and  prevent- 
ing the  repayment  of  the  purchase-money.*    What- 

^  See  per  Knight  Bruce  L.J.  in  ^  Clinan  y.  Cooke^  1  Sch*  &  Lef. 

Eughe$  Y.  If  arris,  2  De  O.  M.  &  G.  22 ;  WaU  y.  Evans,  4  Y.  &  0.  Ex. 

at  p.  356;  Britain  y.  Bossiter,  11  579. 

a  B.  D.  123,  130.  «  Clinan  y.  Cooke,  1  Sch.  &  Lef. 

*  In  Maddison  y.  AJderson,  8  App.  22. 

Gas.  478.  •  13  Yes.  461,  note  bj  the  xe- 

porter. 
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i*^tIII.  ever  be  the  true  grounds  of  the  doctrine,  the  doctrine* 
— '—^  itself  is  well  established. 

Vaciiia-         §  615.     The  law  upon  this  subject  was,  however,, 
lawonthifl  foT  a  time  somewhat  vacillating.     Lord  Cowper  held 
mLbject.     p^j^  payment  not  to  be  part  performance.^     Subse- 
quently, in  a  case  before  Lord  Hardwicke,  he,  on  the 
contrary,  held  part  payment  to  be  part  performance ;  * 
but  this  as  a  general  proposition  was  early  overruled. 
The  question  then  arose  whether,  although  payment 
of  a  small  instalment  was  inoperative,  payment  of  the 
whole  or  of  a  substantial  part  of  the  price  would  not 
be  an  act  of  part  performance.     Lord  Rosslyn  main- 
tained the   affirmative  of  this  question ; '  but  Lord 
Redesdale  denied  any  such   distinction ;  *  and  Lord 
Rosslyn's  decision  seems  now  to  be  overruled,  upon 
the  ground  that  it  is  impossible  satisfactorily  to  dis- 
criminate between  substantial  and  unsubstantial  part 
payments.* 
Payment        §  616.     Payment  of  the  auction   duty  has  been 
dn^  ^  held  not  to  be  part  performance,  it  being  by  the 
revenue  laws  essential  to  the  contract,  and   *Hhat 
without  which  there  would  have   been  no  contract 
cannot  be  said  to  be  in  part  performance  of  the  con* 
tract." « 
Payment        §  617.     The  samc  Vacillation  which  characterized 
tionai '     the  course  of  the  authorities  on  payment  of  the  pur- 
chase-money as  part  performance,  has  attended  the 
cases  dealing  with  the  question  whether  payment  of  an 
additional  rent  is  to  be  treated  as  part  performance. 


1  Lord  PengaU  y.  Boss,  2  Eq.  0.  l)efoTe  the  statute). 

Ab.  46.  *  In  Clinan  r.  Cooke,  1  Sch.  & 

2  Lacon  y.  Mertins,  3  Atk.  at  p.  4.  Lef .  22. 

See  also  Child  y.  Comber,  3  Sw.  •  Watt  v.  Evans,  4  Y.  &  C.  Ex. 

423  n.  579.    See  Ex  parte  Hooper,  19  Ves» 

*  Main  v.  Mdhoum,  4  Ves.  720.  479. 

See  the  arguments  in  Wills  y.  Strode  ^  Per  Grant  M.B.  in  Buckmaster 

Ung,  S  Yes.  378,  and  Simmons  y.  y.  Harrop,  7  Yes.  at  p.  346. 
Cornelius,  1  Bep.  in  Gh.  138  (a  case 


rent. 
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In  the  earliest  case  on  the  subiect,  it  was  laid  down  PjlbtIii. 

Ch  xi 

that  such  a  payment,  if  shown  or  admitted  to  be  on  - — '—^ 
the  foot  of  the  contract,  is  a  circumstance  of  part 
performance.^  It  was  subsequently  determined  not  to 
be,*  but  this  decision  appears  to  be  overruled  by  the 
case  of  ^unn  v.  Fabiatiy^  where  a  landlord,  having  JVtm«  v. 
verbally  agreed  with  his  tenant  to  grant  him  a  lease 
for  twenty-one  years  at  an  increased  rent,  died  before 
the  execution  of  the  lease,  but  after  having  received 
from  the  tenant  one  quarter's  rent  at  the  increased 
rate :  and  it  was  held  that  this  payment  constituted  a 
sufficient  act  of  part  performance  to  take  the  case  out 
of  the  statute. 

§  618.     It  is  not  easy  to  think  that  the  whole  Review 
group  of  cases  dealing  with  the  payment  or  expendi-  oases  on 
ture  of  money  on  the  footing  of  a  contract  is  satis-  m  p^rt^ 
factory.     It  would  seem  reasonable  to  hold  one  or  ^^*^""" 
other  of  two  things  :  that  all  payments  of  money  made 
by  one  contracting  party  with  the  knowledge  of  the 
other,  and  on  the  faith  of  the  contract,  should  be 
deemed  acts  of  part  performance  for  the  purpose  in 
question :  or  that  none  of  such  acts  should  be  deemed 
to  be  part  performance,  and  that  the  Court  should  in 
all  these  cases  think  that  the  possibility  of  repayment 
deprived  them  of  any  eflPect  on  the  Statute  of  Frauds. 
It  does  not  seem  reasonable  to  halt  between  the  two 
opinions. 

§  619.  Man^age  alone  is  not  a  part  performance 
of  a  contract  in  relation  to  it :  for  to  hold  this  would 
be  to  overrule  the  Statute  of  Frauds,  which  enacts 
that  every  agreement  in  consideration  of  marriage  to 

»  WUUy.  8tradl\ng,Z\w,  378.  Humphreys  v.  Oreen,  10  Q.  B.  D. 

s  (/Herlihy  y.  Hedges,  1  Sch.  &  148,  some  doubt  was  cast  on  Nunti 

"Lei,  123.  Y.   Fabian  by   the   present   M.B.. 

*  L.  B.  1  Ch.  35.    Consider  Howe  But  in  Connor  y.  Fitzgerald,  1 1  L.  E* 

T.  HaU,  L  B.  4  Eq.  242 ;  Archhold  (Ir.)  106,  the  Y.C.  foUowed  Nunn 

T.  HouTth,  L  B.  1  C.  L.  608.    In  y.  Fabian. 
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PabtIii.  be  binding  must  be  in  writing.^    Accordingly,  where 
— - — '—  there  was,  before  marriage,  a  contract  by  parol  for  the 
settlement  of  part  of  the  wife's  property,  and  that  the 
husband  should  take  the  rest,  which  he  did,  but  there 
was  no  settlement  made ;  and  the  wife  subsequently 
filed  her  bill,  stating  these  facts,  for  the  purpose  of 
obtaining  a  declaration  of  her  rights  in  certain  pro- 
perty coming  to  her,  and  the  husband  by  his  answer 
admitted  the  statements  in  the  bill,  and  a  deed  was 
then  prepared  purporting  to  be  a  settlement  on  the 
wife  in  pursuance  of  the  contract,  and  was  signed  but 
not  acknowledged  by  the  wife :  in  a  suit  by  a  plaintiff 
claiming  imder  the  settlement  against  the  heir,  it  was 
held  that  there  was  no  part  performance  by  marriage, 
nor  any  other  part  performance  of  the  parol  contract, 
and  that  it  was  void  and  all  the  subsequent  proceedings 
ineffectual.* 
auM  Y.         §  620.     In  a  case  already  referred  to,  the  intended 
husband  and  wife,  previously  to  marriage,  agreed  by 
a  writing,  which  was  held  to  be  unsigned,  that  the 
husband  should  have  the  wife's  property  for  her  life, 
paying  her  a  certain  sum  by  way  of  pin-money,  and 
that  she  should  have  it  back  again  after  his  death ;  and 
instructions  were  given  for  a  marriage  settlement  to 
have  that  effect ;  but  no  settlement  was  ever  executed, 
the  husband  promising,  as  the  wife  alleged,  to  make  a 
will  giving  her  all  his  property — a  promise  which,  if 
made,  he  did  not  keep.     After  the  husband's  death 
the  wife  sought  specific  performance   of    the  ante- 
nuptial arrangement,  but  it  was  held  that  there  was  no 
contract  in  writing  within  the  statute,  and  that  the 

>  Per  Lord  Hardwicke  in  Taylor  of  Lord  Bomilly  M.B.  in  Warden 

V.  Beech,  1  Ves.  Sen.  297  (see  aa  to  v.  Jones,  23  Beay.  487 ;  S.  0.  on 

this  case  McManus  y.  Cookey  35  Ch.  appeal,  2  De  G.  &  J.  76.    Consider 

D.  6SlyG9\);  per  Tjord  Thurlow  in  Chlchrut  y.  Herbert,  20  W.  B.  348. 

DundoB  y.  Dutens,  1  Ves.  Jun.  199.  •  Laseence  y,  Tiemey,  1  Mac.  &  G. 

As  to  this  case,  see  theobeeryations  551. 
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marriage  was  no  part  performance.^  This  decision  p^mIII. 
was  affirmed  by  the  House  of  Lords,*  but  the  question  — '- — '— 
of  part  performance  was  not  there  argued. 

§  621.  There  may,  of  course,  often  be  acts  con-  Acts  con- 
nected with  the  marriage  which,  as  independently  of  ^h 
it  they  would  be  acts  of  part  performance,  are  not  the  "^*™*fif®- 
less  so  from  being  done  in  connection  with  it,  and 
therefore  differ  from  cases  where  the  marriage  is  the  sole 
act  relied  on.  Thus,  in  a  case  which  was  ultimately 
decided  by  the  House  of  Lords,  it  was  held  that  the 
execution  by  the  husband  of  a  settlement  in  pursuance 
of  a  parol  contract  entered  into  by  him  with  the  lady's 
father  previously  to  the  marriage,  being  something 
over  and  above  the  marriage,  was  an  act  of  part 
performance  of  the  parol  contract  entered  into  pre- 
viously to  it.®  In  the  case  of  Warden  v.  Jones^  it  was 
held  by  Lord  Romilly  M.R.  that  the  execution  of  a 
settlement  is  no  act  of  part  performance  where  the 
previous  parol  contract  is  between  the  intended 
husband  and  wife  only,  and  not  between  the  husband 
and  some  third  person,  and  that  such  a  settlement  must 
be  considered  a  voluntary  deed ;  and  this  decision  was 
affirmed  by  Lord  Cranworth. 

§  622.     The  cases  in  which  the  Court  relieves  on  Mamw 
the  ground  of  marriage  in  fraud  of  a  parol  contract  ofprovions 
entered  into  previously  must,  of  course,  be  distinguished  Sn^t. 
from  cases  in  which  the  marriage  itself  is  set  up  as 
part  performance  of  the  contract.* 

§  623.     But  though  marriage  be  not,  cohabitation  Cohabita. 
may  be  a  sufficient  act  of  part  performance.     In  a 
separation  deed,  the  husband  covenanted  with  a  trustee 
for  the  payment  of  an  annuity  to  his  wife:  shortly 

*  CaUm  V.  Coion,  L.  B.  1  Oh.      3  De  G.  M.  &  G.  671. 

137.  ^  23  Beay.  467,  on  appeal  2  De 

«  L.  B.  2  H.  L.  127.  G.  &  J.  76. 

*  Hammenleyy,  De  Biel,  12  01.  &  '  See  «t<pra,  §  576. 
Fin.  45,  64  n. ;  Surcome  v.  Pinnigery 
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^J?  ^?^'  before  the  death  of  the  husband,  his  wife  returned  to 

Uh.  zi.      _  ,  ,  , 

him  upon  the  faith  of  a  promise  made  by  the  husband 

to  the  wife  and  her  trustee,  that  if  she  would  do  so  he 
would  continue  to  pay  the  annuity  and  would  charge 
it  upon  his  real  estate.  He  died  without  having  done 
so,  and  it  was  held  that  the  contract  could  be  enforced 
against  the  devisees  of  the  husband,  on  the  ground  of 
part  performance.* 

§  624.  As  acts  done  prior  to  a  contract  cannot  be 
referred  to  it  as  done  in  pursuance  of  it,  they  can 
never  be  treated  as  acts  of  part  performance.* 

§  626.  And  so  also  acts  subsequent  to  the  con- 
tract, and  even  in  pursuance  of  it,  if  not  strictly  in 
performance  of  the  contract  as  between  the  parties  to 
it,  but  preparatory  to  such  performance,  cannot  be 
taken  as  part  performance.  It  is  evident  that  acts  of 
this  sort  may  be,  and  for  the  most  part  are,  the  mere 
acts  of  the  party  doing  them :  the  other  party  is  not 
necessarily  cognizant  of  them,  and  consequently  he  is 
not  so  bound  by  them  as  to  render  it  fraudulent  in 
him  subsequently  to  refuse  to  carry  the  contract  into 
iMt«w».  effect.  Therefore  giving  instructions  for  a  lease,' 
putting  a  deed  into  a  solicitor's  hands  to  prepare  a 
conveyance,*  giving  orders  for  a  conveyance  to  be 
drawn  and  going  several  times  to  view  the  estate,*  the 
execution  and  registration  of  the  deeds  by  the  vendor,® 
and  the  admeasurement  of  the  estate,^  have  all  been 
decided  not  to  be  acts  of  part  performance  binding  on 


1  WebUer  v.  Webster,  1  Sm.  &  G. 
4S9,  affirmed  4  De  G.  M.  &  G.  437. 
Cf.  Alderson  v.  Maddiiorij  5  Ex.  D. 
293,  where  senrioe  as  housekeeper 
and  giving  up  other  prospects  in 
life  were  regarded  by  Stephen  J.  as 
part  performance ;  but  his  decision 
was  reversed  on  appeal,  7  Q.  B.  D. 
174;  8  App.  Cas.  467;  sub  nam, 
Maddison  y.  Alder  son, 

»  Parker  v.  Smith,  1  ColL  608, 


623. 

»  Cole  V.  White,  cited  1  Bro.  C.  C. 
409. 

*  Bedding  v.  Wilkes,  8  Bro.  C.  0. 
400. 

*  Clerk  V.  Wnght,  1  Atk.  12; 
Cooke  y.  Tombs,  2  Anstr.  420. 

*  Hawkins  y.  Holmes,  1  P.  Wms. 
770;  cf.  Phillips  y.  Edtvards,  33 
Beay.  at  pp.  444,  445. 

^  Prm&ro;key.TAof2>^,3Sw.437n. 
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the  other  party  to  the  contract.  So,  again,  where  it  Pam  hi. 
^was  a  condition  of  the  contract  that  the  plaintiflE  — '■ — ^ 
should  obtain  a  release  of  a  right  from  a  third  party, 
^hich  the  plaintiff  did  obtain  by  payment  of  a  valuable 
consideration ;  it  was  held  to  be  merely  a  preparatory 
act  on  the  part  of  the  plaintiff,  and  not  a  part  per- 
formance of  the  contract.*  And  the  appropriation  of 
money  by  a  party,  though  it  may  be  with  a  view  to 
an  intended  purchase,  is  not  of  itself  any  part  per- 
formance or  evidence  of  any  contract.* 

§  626.  To  the  same  principle  may  probably  be  ^^^yy- 
referred  the  case  of  Whaley  v.  Bagnel^  in  the  House  of 
Lords.  A.  agreed  by  parol  with  B.  for  the  purchase 
of  lands:  B.  delivered  a  rent-roll  to  A.,  which  showed 
by  its  heading  that  a  contract  had  been  entered  into 
between  them  for  the  sale  of  the  lands  comprised  in  it 
at  twenty-one  years'  purchase,  and  an  abstract  of  the 
title  and  deeds  was  also  delivered  to  A.  for  the  purpose 
of  effecting  the  sale:  B.  informed  his  creditors  by 
letter  that  he  had  agreed  to  sell  the  land  to  A. :  he 
took  A.  over  the  estate,  introduced  him  as  landlord  to 
the  tenants,  and  refused  to  renew  leases  and  do  other 
acts  of  management  as  owner,  in  these  cases  referring 
the  tenants  to  A.  B.  also  set  up  the  contract  against 
an  elegit,  and  on  the  strength  of  it  obtained  a  verdict 
finding  him  not  to  be  seised  of  the  lands  in  question : 
but  notwithstanding  all  these  circumstances,  a  plea  of 
the  Statute  of  Frauds  was  allowed. 

§  627.     In  Phillips  V.  EdwardSj^  land  being  vested  FhuiiptY. 
in  a  trustee  for  a  married  woman  with  power  to  lease 
at  her  request  in  writing,  the  two  verbally  agreed  to 
let  it,  and  executed  a  lease  of  it;  but  before  her 
solicitor  had  parted  with  the  deed,  and  before  the 

^  (fBeiay  y.  T^ompton,  2  Cox,  0.  4S2,  497. 

271.  »  1  Bro.  P.  0.  345. 

*  E<ui  India  Co.  y.  NtO^humbadoo  «  33  Beay.  440. 
Vteramwmy  MoodeUy^  7  Moo.  P.  0. 

F.  U 
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PakpIii.  plaiiiti£Ps  (the  would-be    lessees)   had    executed  the 
— '—^  counterpart,  the  married  woman  (who  had  made  no 
written  request  to  the  trustee)  signified  her  intention 
to  retire  from  the  transaction.     It  wias  held  by  Lord 
Romilly  M.R.  that  her  execution  of  the  lease  was  no 
part  performance,   and  that  there  was  no  binding 
contract. 
jparkerr.        §  628.     But  whcro  the  coutract  between  A.  and  B. 
comprises  acts  between  A.  and  B.,  and  also  between  B. 
and  C,  and  A.  may  be  supposed  to  have  an  interest  or 
to  have  stipulated  in  respect  of  the  acts  between  B. 
and  C,  part  performance  with  knowledge  of  this  part 
of  the  contract  renders  it  binding  on  A.     This  seems 
to  be  illustrated  by  the   case  of  Parker  v.   Smith} 
There  a  lessor  entered  into  a  parol  contract  with  a 
colliery  company,  holding  a  lease  from  him,  and  con- 
sisting of  four  partners,  of  whom  two  were  his  sons, 
that  one  of  his  sons  and  one  of  the  other  partners 
should  retire  and  leave  the  benefit  of  the  business  to 
the  remaining  two,  and  that  thereupon  he  would  con- 
sider the  subject  of  rent,  which  it  was  found  was  put 
too  high  in  the  original  lease,  and  refer  the  subject  to 
a  competent  person,  and  on  the  report  of  that  person 
being  made,  would,  if  the  report  should  seem  right, 
adopt  it,  and  grant  a  new  lease.     The  dissolution  of 
partnership  so  agreed  on  took  place,  and  the  two  con- 
tinuing partners  released  the  others :  these  acts,  being 
referable  only  to  the  contract,  were  held  to  take  the 
case  out  of  the  Statute  of  Frauds,  and  specific  per- 
formance of  the  contract  to  grant  the  lease  was  enforced 
against  the  lessor's  assignees  in  bankruptcy.     This  case 
has,  it  must  be  added,  been  doubted  by  Lord  Selbome.* 
Smrendor       §  629.     In  a  rcccnt  Irish  case,  B.  being  tenant  to 
A.  surrendered  his  lease  on  the  faith  of  a  parol  con- 
tract by  A.  to  grant  a  new  lease  to  C. :  the  surrender 

1  1  OoU.  608.  >  In  McMiwn  y.  ^2cfer«on,  8  App. 

Gas.  482. 
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was  held  an  act  of  part  performance,  and  the  contract  Pabt  in. 
was  enforced  against  A/s  representatives.^  — '—^ 

§  630.     Fourthly,  the  effect  of  part  performance  iv.  ofthe 
being,  as  we  have  seen,  to  show  that  there  is  a  con-  of  the 
tract,  and  to  let  in  parol  evidence  of  the  terms  of  that 
contract,  it  becomes  necessary  to  inquire  on  what  evi- 
dence or  admission  of  the  contract  the  Court  will  act. 

5  681.     The  cases  which  require  to  be  considered  oiasBiflca- 

"  ,  ^  turn  of  the 

may  be  classified  as  follows  :  cases. 

(1.)  Where  the  defendant  admits  the  contract  as 
alleged. 

(2.)  Where  the  defendant  denies  the  contract  as 
alleged,  and  the  plaintifE  supports  his  case  by  one 
witness  only. 

(3.)  Where  the  defendant  denies  the  contract  as 
alleged,  and  the  evidence  proves  a  contract,  but 
different  to  that  alleged  by  the  plaintiff. 

(4.)  Where  the  defendant  denies  the  contract  as 
alleged,  but  admits  another  contract. 
5  632.     n«)  An  admission  of  the  contract  in  the  i.  Con- 

tract  ad- 

pleadings  of  course  precludes  the  necessity  of  further  mitted  in 
proof:  and  the  fact  that  the  defence  claims  the  benefit  ^      ^^' 
of  the  Statute  of  Frauds  is  immaterial  in  case  of  part 
performance,  for  that  excludes  the  operation  of  the 
statute.^ 

§  633.     (2.)  Under  the  practice  of  the  Court  of  2.  Denied 
Chancery,  where  the  contract  was  positively  denied  by  dant's 
the  answer  and  was  proved  only  by  the  unsupported  ^       ^* 
evidence  of  one  witness,  that  was  not  allowed  to  pre- 
vail :  but  where  the  one  witness  was  corroborated  in 
his  statements  by  circumstances,  the  proof  might  pre- 
vail over  the  denial.®    But  now  that  the  defence  is  not 
put  in  upon  oath,  the  Court  would  no  doubt  feel  itself 

^'Be  C0M9  Truitea^  Estate,  5         *  East  India  Co.  y.  Donald,  9 

L.  R.  It.  99.  Ves.  276;  Morphett  v.  Jonea,  1  Sw. 

*  Cooth  T.  Jaeksorij  6  Tee.  12.  172 ;  Toole  y.  MedlicoU,  1  Ba.  &  B. 

393. 

v2 
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'^(^  ^?^-  justified,  in  a  proper  case,  in  acting  upon  the  evidence 
— '■ — '—  of  a  single  witness  against  the  unsworn  denial  of  the 
defendant.     But  if  the  defendant,  in  answer  to  inter- 
rogatories or  by  his  evidence,  swore  positively  to  the 
denial,  the  Court  would  probably  refuse  to  act  upon 
the  affirmative  evidence  of  a  single  witness,  if  uncor- 
roborated. 
8.  Varim-        §  634.     (3.)  In  Considering  the  cases  in  which  a 
between     Variation  has  arisen  between  the  contract  alleged  and 
tracte  ai-    that  provcd,  it  must  be  borne  in  mind  that  the  burthen 
^redL^     of  proving  his  case  rests,  of  course,  on  the  plaintiff, 
and  therefore,  if  there  be  any  such  conflict  of  evidence 
as  leaves  any  uncertainty  in  the  mind  of  the  Court  as 
to  what  the  terms  of  the  parol   contract  were,   its 
interference  will  be  refused.* 
^^"•**'**^*       §  636.      Therefore,  where  there  were  variations 
between  the  evidence  of  the  one  witness  and  a  memo- 
randum of  the  contract  in  a  pocket-book  which  was 
produced,  the  witness  mentioning  1000  guineas  exclu- 
sive of  timber  as  the  price,  whilst  the  pocket-book 
made  no  mention  of  the  timber,  the  Court  dismissed 
the  bill.*    And  where  a  contract  was  alleged  by  the 
bill,  another  proved  by  the  plaintiffs  one  witness,  and 
a  third  admitted  by  the  two  defendants,  specific  per- 
formance was  decreed  according  to  the  contract  set  up 
by  the  answers ;  but  Lord  Rosslyn  considered  that  in 
strictness  the  bill  ought  to  have  been  dismissed.*    In 
a  more  recent  case,  where  one  contract  was  alleged 
and  another  proved,  the  bill  was  dismissed  without 
prejudice  to  the  filing  of  another  bill.*     The  inclina- 
tion of  Lord  Cottenham's  mind  seems  to  have  been  to 
struggle  with  apparently  conflicting  evidence,  rather 

1  Lindsay  y.  Lynch,  2  Sch.  &  Lef.  Tiam  Bailway  Co,  y.  Winter,  Cr.  & 

1 ;  cf.  Price  y.  Salushury,  32  Beay.  Ph.  67. 

446.  «  Hawkins  y.  3fa7%,  L.  B.  3  Ch. 

<  Reynolds  y.  Waring,  You.  346.  188.    The  fresh  biU  was  filed :  L.  B. 

»  Mortimer  y.   Orchard,  2  Ves.  6  Eq.  505 ;  4  Ch.  200. 
Jun.  243 ;  cf.  London  and  Birming^ 
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than  to  dismiss  the  bill,  where  there  had  been  part  PamIII. 
performance.*  In  one  case  Turner  L.J.  observed  that  — '■ — '— 
"  there  are  cases  in  which  the  Court  will  go  to  a  great 
extent  in  order  to  do  justice  between  the  parties  when 
possession  has  been  taken,  and  there  is  an  uncertainty 
about  the  terms  of  the  contract."  *  And  in  the  case  of 
Oxford  V.  Provandj^  where  there  had  been  part  per- 
formance of  a  contract  alleged  to  be  vague  in  its 
terms,  Sir  William  Erie  in  delivering  the  judgment  of 
the  Privy  Council  said,  ^'  With  respect  to  the  supposed 
vagueness  of  the  memorandum  of  agreement,  their 
Lordships  propose  to  consider  what  is  the  true  con- 
struction of  that  memorandum,  having  regard  to  the 
terms  of  the  instrument  and  to  the  surrounding 
circumstances,  and  also  in  reference  to  this  suit  for 
specific  performance,  and  to  the  conduct  of  the  par- 
ties in  the  interval  between  the  making  of  the  agree- 
ments and  the  commencement  of  the  suit."* 

§  636.  Where  the  variation  between  the  contract  ^^\ 
alleged  and  that  proved  consists  in  the  plaintiff's  ad-  areimma- 
mission  of  some  term  against  himself,  or  omission  of 
some  term  in  his  favour ;«  or  where  the  term  which 
constitutes  the  variation  is  immaterial,  from  its  being 
merely  the  expression  of  what  would  be  implied  or 
from  its  having  been  actually  performed,  the  Court 
will  not  refuse  the  evidence  of  the  contract.  So  that 
where  a  tenant  alleged  that  he  was  to  pay  taxes  and 
do  necessary  repairs,  and  the  contract  proved  did  not 
contain  this  term:^  and  again,  where  a  plaintiff  ad- 
mitted a  contract  to  drain  the  lands  generally,  and  he 
only  proved  one  to  drain  where  necessary,  and  he  also 

»  Mundy  v.  Jolliffe,  5  My.  &  Cr.  *  See  also  Hart  v.  Hart,  18  Ch. 

167.  D.  670,  685. 

»  East  India  Co.  v.  Nuthumhadoo  .  »  Clifford  v.  Turrell,  1  Y.  &  C. 

Veerasaumy  Mooddly,  7  Moo.  P.  0.  0.  C.  138,  affirmed  9  Jur.  N.  S.  633 ; 

C.  482,  497.    See  supra,  §  535.  Lanyon  v.  Martin,  13  L.  B.  (Ir.) 

»  L.K.2P.  C.  135.  297. 

^  Gregory  Y.  Mighell,  ISYes.  Z2S. 
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^c^  ^?^-  stated  as  part  of  the  contract  that  he  was  to  lay  certain 
— '■ — '—  arable  land  into  pasture,  which  was  not  proved  by  the 
evidence:*  in  each  of  these  cases,  the  variation  was 
considered  as  no  reason  for  rejecting  the  evidence  of 
the  contract.* 
Inquiry.  §  687.  It  is  perhaps  not  quite  clearly  decided 
whether  the  Court  can,  in  any  case,  direct  an  inquiry 
into  the  terms  of  a  contract,  when  it  has  not  been 
sufficiently  proved  to  enable  the  Court  to  pronounce  a 
final  judgment  upon  the  evidence  before  it.  Lord 
Manners^  strongly  expressed  an  opinion  that  the  Court 
has  no  such  jurisdiction,  a  view  which  seems  to  have 
met  with  the  approval  of  the  highest  authorities,* 
And  in  the  case  of  Crook  v.  Corporation  of  Seaford^^ 
where  Stuart  V.C.  had  made  an  order  giving  the 
parties  liberty  to  apply  in  Chambers  in  reference  to 
the  performance  of  the  contract.  Lord  Hatherley  said, 
that  he  felt  some  difficulty  about  the  decree,  for  it  was 
the  duty  of  the  Court  to  ascertain  whether  there  was 
a  contract,  and  if  not  to  dismiss  the  bill ;  but  being 
himself  of  opinion  that  a  contract  had  been  made  out, 
his  Lordship  varied  the  order  by  striking  out  the 
reference  to  Chambers,  and  declaring  what  the  con- 
tract between  the  parties  was,  and  ordering  specific 
performance  of  it. 
The  §  638.     The  authorities  upon  the  point  now  under 

praoSje.  discussion  to  which  reference  has  been  made,  were  all 
under  the  old  practice,  and  were  greatly  influenced  by 
the  incapacity  of  the  Court  of  Chancery,  except  under 
very  unusual  circumstances,  to  permit  an  amendment 
of  the  record  at  the  hearing.  The  High  Court  will 
probably  feel  itself  freed  from  some  of  the  difficulties 

»  Mundy  v.  JoUiffe,  6  My.  &  Cr.         *  St.  Leon.  Vend.   126 ;  Story, 

167.  Eq.  Jur.  §  764;  cf.  London  and 

*  See  supra,  §  292.  Birmingham  Railway  Co.  v.  Winter^ 

»  Savage  v.  Carroll,  2  Ball  &  B.  Cr.  &  Ph.  67. 
451.  '  L.  B.  10  Eq.  678 ;  6  Ch.  551. 
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which  arose  in  dealing  with  cases  when  one  contract  Pam  in. 

was  alleged  and  another  proved :  it  will  probably,  for  — '- 

the  most  part,  feel  it  possible  to  deal  with  the  matter 
once  for  all,  and  not  to  postpone  the  real  discussion 
till  a  further  proceeding  shall  have  been  taken :  it  is 
probable  that  the  main  question  will  always  appear  to 
be,  Was  there  really  and  in  truth  a  contract  or  not  ? 
that  if  there  were,  the  Court  will  generally  allow  the 
needful  amendment  to  put  that  contract  in  issue :  that 
if  there  were  not,  it  will  generally  give  judgment  for 
the  defendant,  without  reserving  any  right  to  the 
plaintiff  to  institute  fresh  proceedings.  But  the 
circumstances  will  govern  the  discretion  of  the  Court 
in  each  case  which  may  arise. 

5  639.     (4.)  It  remains  to  consider  the  cases  in  *•  AU©g«d 

,      ,  oontraot 

which  the  contract  alleged  by  the  plaintiff  has  been  denied,  but 
denied,  but  another  has  been  admitted  by  the  defen-  admitted. 
dant.  In  such  cases,  if  the  acts  of  part  performance 
were  consistent  alike  with  the  one  contract  and  the 
other,  Lord  Redesdale  seems  to  have  considered  that 
there  was  no  case  to  admit  proof  of  the  contract 
alleged  by  the  bill,  and  that  the  acts  of  part  perform- 
ance must  be  such  as  to  show  them  to  have  been  done  in 
pursuance  of  the  very  same  contract  as  that  alleged.^ 
It  is  however  submitted,  that  this  view  of  the  case  is 
inconsistent  with  the  general  doctrine  of  the  operation 
of  the  acts  of  part  performance :  that  they  open  the 
whole  question  of  the  terms  of  the  contract  to  parol 
evidence :  and  that  as  a  written  contract  where  there 
are  acts  of  part  performance  may  be  added  to  by 
parol,'  so  a  contract  set  up  by  the  defence  may  be 
modified  by  parol.  If  this  were  not  so,  the  plaintiff 
would  be  at  the  mercy  of  the  defendant :  for  whereas 
if  he  simply  denied  the  contract,  the  plaintiff  would 
have  an  opportunity  of  proof  by  parol;  when  he  set 

^  Lindsay  y.  ZyncA,  1  Soh.  &  Lef .         '  Sutherland  y.  Brigg$,  1  Ha«  26. 
1.    See  wpra,  §  584. 
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Past  m.  up  8ome  Other  contract,  all  that  evid^ce  would  be 

— '- — '—  excluded.^ 

Partie-         §  640.     It  may  be  added  that  the  existence  of  a 

writmg.  signed  but  incomplete  contract  is  no  obstacle  in  the 
way  of  proTing  the  additional  terms  by  parol  where 
there  is  part  performance :  <  for  the  whole  might  have 
been  preyed  by  parol,  and  so  may  part.  The  doctrine 
of  parol  variation  has,  of  course,  no  application,  where 
by  reason  of  acts  of  part  performance  parol  evidence 
is  admissible. 

I  Of.  also  the  case  of  Tomkin$(m         '  Sutherland  y.  Briggs,  1  Ha.  26, 
T.  ataight,  17  C.  B.  697.  35.    Consider  Pnce  y.  Saluabury, 

32  Beay.  446. 
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OF  THE  FORMALITIES  REQUIRED  IN  CJONTRACTS  BY 

CX)RP0RATI0N8. 

§  641.    Questions  relative  to  the  formalities  requi-  ^^  ni. 
site  to  render  a  contract  binding  on  a  body  corporate 
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have  so  often  ansen  m  proceedings  lor  specihc  per-  import- 
f ormance  that  it  is  expedient  to  give  an  outline  of  the  Sabjwt. 
law  on  this  point. 

§  642.     When  the  party  whom  it  is  sought  to  Contract 
charge  with  a  contract  is  a  corporation,  the  contract  pL^^ 
must,  subject  to  the  exceptions  mentioned  below,  be  ^^raUy 
under  the  common  seal ;  it  being  the  rule  of  law  *  that  ^^^ 
in  no  other  way  can  a  corporation  express  its  inten-  "®*i- 
tions.     This  rule  is,  however,  subject  to  certain  im-  Exoep. 
portant  exceptions. 

§  643.    (i.)  The  rule  does  not  apply  to  the  contracts  i.  Some 
of  trading  corporations  ^  having  relation  to  the  trade  of  trading 
which  they  are  constituted  to  carry  on,  nor  to  con-  ti^**" 
tracts  of  so  everyday  a  character  as  would  make  the 
affixing  of  the  common  seal  to  them  a  practical  incon- 
venience.* 

§  644.     (ii.)  There  axe  various  statutes  enabling  "•  binder 
certain  classes  of  corporations  to  contract  otherwise  pzonnons. 
than  under  their  common  seal.     The  principal  pro- 
visions for  this  purpose  now  in  force  are  comprised 
in  the  Companies  Clauses  Consolidation  Act,   1845, 

1  1  Bla«  Gomm.  476.  Union,  21  L.  J.  a  B.  349 ;  Nichols 

*  South  of  Irdand  Colliery  Co.  y.  son  v.   Bradfidd   Union,  L.  B.   1 

WaddU,  L.  B.  3  0.  P.  463 ;  4  C.  P.  Q.  B.  620 ;  Smith  y.  Birmingham 

617.  <fe  Siaffordahire  Qas  Light  Co.,  1  A. 

s  Sanders  y.  St.  Neots  Union,  8  &  E.  526. 
Q.   B.    110;    Clarht  y.    Cuckfidd 
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PABTin.  which  regulates  railways  and  other  undertakings  of 
— '- — ^  a  public  character,  and  the  Companies  Act,  1867, 
which  regulates  companies  constituted  under  the  Com- 
panies Act,  1862. 
Companies  §  646.  The  Companies  Clauses  Consolidation 
Aot?^46,  Act,  1845  (8  &  9  Vict.  c.  16),  sect.  97,*  is  as 
"•  ^^-        follows  :— 

"  The  power  which  may  be  granted  to  any  such 
committee  [of  directors]  to  make  contracts,  as  well  as 
the  power  of  the  directors  to  make  contracts  on  behalf 
of  the  company,  may  lawfully  be  exercised  as  follows, 
(that  is  to  say,) 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required 
to  be  in  wilting,  and  under  seal,  such  committee  or 
the  directors  may  make  such  contract  on  behalf  of 
the  company  in  writing,  and  under  the  common 
seal  of  the  company,  and  in  the  same  manner  may 
vary  or  discharge  the  same  : 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required 
to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  then  such  committee  or  the 
directors  may  make  such  contract  on  behalf  of  the 
company  in  writing,  signed  by  such  committee  or 
any  two  of  them,  or  any  two  of  the  directors,  and 
in  the  same  manner  may  vary  or  discharge  the 
same: 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  by  law  be  valid 
although  made  by  parol  only,  and  not  reduced  to 
writing,  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of  the  company  by  parol 
only  without  writing,  and  in  the  same  manner  may 
vary  or  discharge  the  same : 

1  See  Leominster  Canal  Navigation  Co,  y.  Shrewsbury  and  Hereford  Bail, 
Co.,  3  E.  &  J.  6d4. 
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And  all  contracts  made  according  to  the  provisions  PastIIL 
herein  contained  shall  be  effectual  in  law,  and  shall  be  — *- — ^ 
binding  upon  the  company  and  their  successors,  and  all 
other  parties  thereto,  their  heirs,  executors,  or  adminis- 
trators, as  the  case  may  be;  and  on  any  default  in 
the  execution  of  any  such  contract,  either  by  the  com- 
pany or  any  other  party  thereto,  such  actions  or  suits 
may  be  brought,  either  by  or  against  the  company,  as 
might  be  brought  had  the  same  contract  been  made 
between  private  persons  only." 

§  646.     The  37th  section  of  the  Companies  Act,  Companies 
1867  (30  &  31  Vict.  c.  131  *),  is  as  follows :—        ^        8.1?.^^^^' 

"  Contracts  on  behalf  of  any  company  under  the 
Principal  Act  [the  Companies  Act,  18621,  may  be 
made  as  follows  (that  is  to  say) : — 

(1.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing, 
and  if  made  according  to  English  law  to  be  under 
seal,  may  be  made  on  behalf  of  the  company  in 
writing  imder  the  common  seal  of  the  company,  and 
such  contract  may  be  in  the  same  manner  varied  or 
discharged : 

(2.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing, 
and  signed  by  the  parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  writing 
signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  con- 
tract may  in  the  same  manner  be  varied  or  dis- 
charged : 

(3.)  Any  contract  which,  if  made  between  private 
persons,  would  by  law  be  valid  although  made  by 
parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any 

*  See  Beer  v.  London  A  Pari$      y.   Victoria  Graving  Dock    Co.,  2 
Hoid  Co.,  L.  B.  20  £q.  412 ;  Jones     QL  B.  D.  314. 
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Past  III.      person  actiDg  under  the  express  or  implied  authority 

-^ of  the  company,  and  such  contract  may  in  the  same 

way  be  varied  or  discharged : 
And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be 
binding  upon  the  company  and  their  successors  and  all 
other  parties  thereto,  their  heirs,  executors,  or  adminis- 
trators, as  the  case  may  be." 
^^  §  647.     Somewhat  similar  provisions  with  regard 

proTjfiioiu.  to  the  contracts  of  companies  were  contained  in  the 
Joint  Stock  Companies  Registration  Act,  7  &  8  Vict, 
c.  110,  ss.  44 — 46 ;  the  Joint  Stock  Banks  Registration 
Act,  7  &  8  Vict.  c.  113,  s.  22  (as  to  bills  of  exchange 
and  promissory  notes  only);  and  the  Joint  Stock 
Companies  Act,  1856,  s.  41*  But  these  Acts  are  now 
repealed, 
iii.  From  §  648.  (iii.)  Another  exception  arises  from  the 
trine  of  doctrine  of  part  performance:  for  it  appears  to  be 
j^^j^.  clear  that  such  part  performance  as  will  prevent  an 
ordinary  defendant  from  setting  up  the  defence  of  the 
Statute  of  Frauds,  will  prevent  a  defendant  company 
from  setting  up  either  that  defence  or  a  defence 
grounded  on  the  absence  of  the  corporate  seal,  or  of 
the  statutory  formalities,  in  accordance  with  which 
the  company  may  be  enabled  to  contract.  This  was 
clearly  laid  down  in  the  case  of  Wilson  v.  West  Hartle- 
pool Harbour  and  Railway  Co.^  and  there  are  other 
authorities  leading  to  the  same  conclusion.* 

It  must  however  be  added  that  part  performance  by 
a  company  of  a  contract  not  under  seal,  which  is  not 
in  its  nature  the  subject  of  specific  performance,  as, 

»  34  Beav.  187;  2  De  G.  J.  &  S.  Cr.  &  Ph.  57;  Earl  of  Lindaey  v. 
475.  Ot€€A  NortJiem  Bail,  Co,,  10  Ha. 

.^Marahally,Corporaiiono/ Queen-  '  664;  Crook  y.  Corporation,  of  Sea- 
horough,  1  S.  &  S.  520 ;  Maxwell  y.  ford,  L.  B.  10  £q.  678 ;  6  Ch.  551 ; 
Dulwieh  College,  7  Sim.  222 ;  London  Mayor,  ^c.  of  Drogheda  y.  Holme$, 
and  Birmingham  BaH.  (7o.y.  Winter,      5^H.  L.  0.  460.        .     . 


OP  FORMALITIES  IN  COXTEACTS  BY  CORPORATIONS.         301 

«.y.,  a  contract  for  work  and  labour,  will  not  give  the  PabtIII. 
Court  jurisdiction.* 


§  649.     The   subject   chiefly  dealt  with  in  this  The  sab- 
chapter  is  more  fully  discussed  in  various  works  on  fuiij  dis- 
corporations  and  companies  with  which  our  law  libraries  other 
abound,  amongst  which  the  well-known  work  of  Lord  "^^'^ 
Justice  Lindley  has  long  held  the  foremost  place. 

1  Crampton  y.  Varna  Bail  Co.y  L.  B.  7  Oh.  562;  $upra,  §  106. 


CHAPTER  XIII, 


OF  MISREPRESENTATION, 


Pake  in.       §  660.     A  MISREPRESENTATION,  whether  fraudulent 
or  innocent,  having  relation  to  the  contract,  made  by 


Effect  of 
a  miflre- 


one  of  the  parties  to  the  other  of  them,  is  a  ground  for 
g^enta-  pgfuging  the  interference  of  the  Court  in  specific 
performance  at  the  instance  of  the  former  party ;  and 
may  in  certain  cases  be  a  ground  for  its  active  inter- 
ference in  setting  aside  the  contract  at  the  instance  of 
the  latter.^  Representations  are  most  usually  by 
word,  written  or  spoken,  but  they  may  be  by  act,  as, 
for  instance,  by  the  performance  of  fraudulent  experi- 
ments, on  the  faith  of  which  a  contract  was  entered 
into  for  a  license  under  a  patent,* 
Elements  §  651.  Such  misrepresentations  may  be  resolved 
represen-  iuto  somo  or  all  of  the  following  elements,  namely, — 
first,  a  statement  actually  untrue:  secondly,  the 
making  of  that  statement  by  a  party  to  the  contract : 
thirdly,  the  condition  of  mind  of  the  person  making 
the  statement  as  to  its  truth  or  untruth :  fourthly,  the 
intent  in  the  party  making  the  statement  to  induce  the 
other  party  to  enter  into  the  contract:  fifthly,  the 
reliance  on  the  statement  by  the  party  to  whom  it  is 
made :  sixthly,  the  statement  having  such  a  relation  to 
the  contract  as  that  the  statement  being  false  makes 
the  contract  unconscionable. 

1  EdtoardsY.M'Leay.Coo^.dOS;  H.  L.  0.  605;  St.  Leon.  Law  of 

S.  0.  2  Sw.  287 ;  Gibson  v.  D'HaU,  Prop.  614. 

2  Y.  &  0.  C.  0.  642,  reversed  in  »  LoveU  y.    Hick$,    2  Y.   &  0. 

D.  F.  sub.  nom.,  Wilde  y.  Oib$<m,  1  Ex.  46. 
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§  662.     It  will  be  desirable  to  discuss  these  points  PartIII. 
separately ;  and,  in  doing  so,  it  must  be  remembered  -—^ — '- 
that  it  makes  a  material  difference  whether  the  mis-  aiJr^- 
representation  in  question  is  alleged  by  way  of  defence  ^e  sub- 
to  an  action  for  specific  performance,  or  to  a  Common  i^*- 
Law  action  on  the  contract,  or  as  the  ground  for  an 
action  of  deceit,  or  for  the  rescission  of  the  contract ; 
for  somewhat  less  than  the  ingredients  requisite  for 
either  of  the  two  latter  proceedings*  wUl  suflBce  to 
prevent  the  active  interference  of  the  Court  in  specific 
performance.    The  object  of  the  present  chapter  being 
to   consider  misrepresentations  in  relation  to  specific 
performance,  it  is,  of  course,  only  incidentally  and 
very  partially  discussed  in  any  other  relation. 

§  663.     A  misrepresentation  may  or  may  not  be  a  Mupepre- 
fraud.    Where  it  is  false  to  the  knowledge  of  the  how  re- 
person  making  it,  it  is  a  fraud.     Where  its  falsity  was  fraud. 
not  known,  it  may  have  been   carelessly  made,  or 
eyen  in  perfect  innocence :  and  yet  the  fact  that  the 
statement  was  false  may  render  it  unconscionable  in 
the  person  who  made  the  statement  to  enforce  the 
contract  which  it  produced. 

§  664.     (i.)  The  first  point  calls  for  little  remark,  i.  a  state- 
It  is  obvious  that,   to  constitute  misrepresentation,  made  and 
there  must  be  a  statement,  and  that  statement  must  be  ™    ^' 
untrue. 

§  666.  Mere  silence  is,  generally  speaking,  neither  Mere 
misrepresentation  nor  fraud ;  and,  as  will  be  shown  in  "^'"''• 
the  next  chapter,  it  is  quite  open  to  a  vendor  or 
purchaser  to  maintain  such  silence,  though  its  effect 
may  be  that  the  other  party  acts  under  a  misappre- 
hension. But  silence  may  amount  to  misrepresenta- 
tion:   as  where,   in    the   course   of    communications 

^  AUwood  T.  Small,  6  01.  &  Fin.  reyeraing  the  decree  of  Malins  V.O. 

232,  395,  444 ;  LoveU  y.  Hicks,  2  Y.  L.  B.  5  Eq.  485 ;  Redgrave-^.  Eurd, 

&  C.  Ex.  46,  51 ;  Aheraman  Iron*  20  Ch.  D.  1.    Consider  Arkwright 

vwrkB  T.  Wieken$,  L.  B.  4  Ch.  101,  y.  Newhold,  17  Ch.  D.  301. 
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Pi^  in.  about  a  title,  the  solicitor  of  one  party  so  wrote  that 
— '■ — -  he    assumed    certain    things;    the    assumption    was 
erroneous  to  the  knowledge  of  the  solicitor  of  the 
other  party,  but  he  let  the  matter  pass  in  silence: 
this  was  held  to  be  a  misrepresentation.^ 
When  a         §  666.     The  statement  must  be  untrue:   and  in 
is  to  be      determining  this  question,  it  will  not  suffice  to  show 
trae.^'    that  the  language  used  might  admit  of  a  meaning 
which  would  make  it  correct.*    It  must,  it  is  con- 
ceived, be  held  to  be  untrue  wherever  it  is  found 
that  the  speaker  intended  or  expected  the  hearer  to 
accept  it  in  a  sense  in  which  it  would  not  be  true, 
ii.  The  8  657.     (ii.)  The  statement  which  is  relied  on  as  a 

of  it  by  misrepresentation  must  have  been  made  by  a  party  to 
hw^^t!  the  contract  or  his  agent,  and  not  by  a  stranger. 
**  If,"  said  Lord  Romilly  M.R.  "  a  third  person,  by 
representing  to  A.  that  it  will  be  highly  for  his 
benefit,  and  by  false  representations  induces  him  to 
enter  into  a  contract  with  B.,  but  B.  makes  no  false 
representation,  and  is  neither  party  or  privy  to  any 
such,  then  the  contract  is  valid,  and  stands  good  in 
this  Court.  But  the  person  who,  by  false  representa- 
tions, induced  the  other  to  enter  into  that  contract  is 
liable,  in  an  action,  to  make  good  to  the  person  he 
has  misled  the  damage  he  has  sustained  by  acting  on 
the  misrepresentation  made  to  him."*  Duranty^s  case^ 
and  Ex  parte  Worth^  bring  this  principle  into  clear 
relief:  for  in  those  cases  it  has  been  held  that  if 
directors,  as  agents  of  the  company,  issue  a  false 
report,  and  third  persons,  influenced  by  this  report, 
contract  with  the  company  for  shares,  the  contract 
may  be  avoided :  but  that  if  the  same  third  persons 

1  Andrew  y.  Aitken,  31  W.  B.  *  In  DwranJtifB  ccue,  26  Beay.  at 

425.  p.  270. 

*  Clarhe  y.  Dtckion,  6  C.  B.  N.  S.  «  26  Beay.  268. 

453 ;  cf .  Smith  y.  Chadwick,  9  App.  '  4  Drow.  529. 
Oas.  187. 
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contract  with  individual  shareholders  for  shares,  the  Past  in. 
contract  cannot  be  avoided.  — '■ — ^ 

§  668.     It  is,  of  course,  enough  that  the  agent  was  What 
appointed  to  bring  about  the  contract  for  the  principal,  m^tle 
and  that  he  made  the  misrepresentation.     It  is  not  p"'^®^- 
needful  that  he  should  have  been  appointed  the  agent 
to  make  the  misrepresentation.^     Thus,  in  the  cases 
in  which  contracts  have  been  rescinded  against  com- 
panies, the  representations  have  been  made  by  the 
directors,  who,  of  course,  have  no  express  authority  to 
make  a  misrepresentation. ^ 

§  659.     (iii.)  As  to  the  state  of  mind  of  the  person  iii.  The 
making  the  statement  as  to  its  truth  or  falsehood;  it  mind  of 
is  to  be  observed  that  though  there  can  be  no  fraud  miiM^^ 
without  the  knowledge  of  the  untruth  of  the  state-  mcnt!**^" 
ment,  yet  there  may  well  be  misrepresentation,  i.  e.^ 
the  representation    may   be   erroneous,    though    not 
known  to  be  so. 

§  660.     We  are  not  here  concerned  with  an  action  As  to 
to  rescind  a  contract  or  an  action  for  deceit,  or  a  ledgeof 
defence  to  an  action  for  damages  on  the  ground  of  or^f^^. 
fraud  or  misrepresentation:   we  are  concerned  with 
actions  for  specific  performance:  in  such,  it  is  con- 
ceived to  be  clear  that  a  false  statement,   though 
believed  to  be  true,  if  made  with  a  view  to  a  contract 
by  a  party  to  the  contract,  is  a  good  defence.     In 
Wall  V.  StubbSy^  Plumer  V.C.  observed,  "that  whether  Waiiy. 
the  misrepresentation  be  wilful  or  not,  of  a  fact  latent 
or  patent,  such  misrepresentation  may  be   used  to 
resist  a  specific  performance,   unless  the  purchaser 
really  knew  how  the  fact  was." 

§  661.     This  point  wa,s  particularly  considered  by  J5rw»»«  y- 

1  BarwUk  y.  EnglUh  Joint  Stock  *  See,  e,g,fBee9eBiver  Silver  Min- 

Bank,  L.  E.  2  Ex.  259 ;  Mullens  v.  ing  Co.  v.  Smith,  L.  R.  4  H.  L.  64 ; 

Miller,    22    Ch.    D.    194 ;    British  cf.  Gibson's  case,  2  De  Q.  &  J.  275, 

Mutual   Co,    V.    Charnwood  Forest  283. 

BaiL  Co.,  18  Q.  B.  D.  714.  M  Mad.  80. 

F.  X 
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Ch.  xiii 


PijMjni.  Lord  Hatherley  (when  V.C.)  in  Higgina  v.  SameUj^  in 
which  case  the  defendant  resisted  specific  performance 
on  the  ground  of  misrepresentation  by  the  plainti£E, 
and  it  did  not  appear  that  the  plaintiff  knew  the 
falsity  of  the  statement  which  he  made.  His  Lord- 
ship concluded  that  it  was  not  necessary  to  prove  that 
the  representation  complained  of  was  made  with  a 
knowledge  that  it  was  false;  and  in  so  concluding 
relied  on  Taylor  y.  Ashton^  and  Evans  v.  Edmonds.^ 
The  latter  case  arose  on  a  covenant  in  a  separation 
deed,  to  which  fraud  was  pleaded,  and  Maule  J.  said, 
**  I  conceive  that  if  a  man,  having  no  knowledge  what- 
ever on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril : 
and,  if  it  be  done  either  with  a  view  to  secure  some 
benefit  to  himself,  or  to  deceive  a  third  person,  he  is 
in  law  guilty  of  a  fraud,  for  he  takes  upon  himself  to 
warrant  his  own  belief  of  the  truth  of  that  which  he 
so  asserts."*  Indeed  executed  contracts  have  been 
rescinded  on  the  ground  of  their  having  been  induced 
by  false  statements  which  were  believed  to  be  true  by 
the  persons  making  them.* 

§  662.     Questions  of  considerable  nicety  have  been 

hj  agent    raised  at  Common  Law  as  to  the  effect  of  the  misrepre- 

mon°iAw   sentation  by  an  agent,  where  the  principal  is  innocent 

*°*^®^      and  neither  authorized  nor  knew  of  the  misstatement. 

It  has  been  discussed  whether  such  misrepresentations 

render  the  principal  liable  in  an  action  for  deceit.®    It 

has  in  a  celebrated  case  been  held,  that  where  an  agent, 


Misrepro- 
fientatioii 


>  2  J.  &  H.  460,  466. 

«  IIM.  &W.  401. 

'  13  C.  B.  777. 

«  13  C.  B.  at  p.  786.  See  also 
Peek  V.  Ourney,  L.  E.  6  H.  L.  377. 

'  Rawlins  y.  WickKam,  3  De  G. 
&  J.  304  (as  regards  the  deceased 
partner) ;  Hart  v.  Swainey  7  Ch.  D. 
42  (much  observed  upon  in  JoUffe 


T.  Baker,  11  Q.  B.  D.  255;  Palmer 
y.  Johnson,  13  Q.  B.  D.  351).  Dis- 
tmguish  Brett  v.  Clowser,  5  C.  P.  D. 
376 ;  and  cf .  per  Lord  Selbome  in 
Browrdie  y.  CampbeUf  6  App.  Gas.  at 
p.  938. 

«  Udell  y.  Atherion,  7  H.  &  N. 
172 ;  Barwick  y.  English  Joint  Stock 
Bank,  L.  B.  2  £x.  259. 
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without  designing  to  deceive,  made  a  representation  PaetIII. 
which  was  false,  but  which  he  did  not  know  to  be  so,  — '- — ^ 
whilst  the  principal  had  the  knowledge  of  the  actual 
facts,  but  did  not  make  the  representation,  there  was 
no  evidence  to  support  a  plea  of  fraud  or  covin.^ 

§  663.     But  as  an  innocent  misrepresentation  by  a  Always 
party  to  the  contract  is  a  bar  to  his  seeking  specific  speoifio 
performance  of  it,  such  questions  do  not  seem  to  arise  Snoe!™" 
in  actions  of  this  nature :  for  it  seems  clear  that  any 
misrepresentation   of    an    agent  leading  up   to    the 
contract,   though   both    principal    and    agent    were 
innocent,   would   debar    the    principal  from   specific 
performance. 

5  664.     It  may  probably  be  laid  down  that  there  ^  Equity 

,  ,  ,  •  a  man  may 

are  many  cases  in  Equity  in  which  a  man  is  bound  be  bound 
who  makes  a  representation  which  is  not  true,  though  yertent 
without  knowledge   of    its    untruth,    and   this    even  ^n^Uon. 
though  the  mistake  be  innocent:  for  a  man,  before 
making  a  representation,  ought  not  only  not  to  know 
it  to  be  untrue,  he  ought  to  know  that  it  is  true.*     So 
in  a  case  where  a  trustee  was  charged  by  the  Court  in 
respect  of  a  misrepresentation  made  to  a  purchaser, 
and  the  trustee  alleged  that  he  did  not  at  the  time  re- 
collect the  fact  thus  misrepresented.  Grant  M.R.  said, 
*^  the  plaintiff  cannot  dive  into  the  secret  recesses  of  his 
(the  trustee's)  heart,  so  as  to  know  whether  he  did  or 
did  not  recollect  the  fact,  and  it  is  no  excuse  to  say 
that  he  did  not  recollect  it."  ^    In  like  manner,  it  may 


»  Carn/oot  t.  Fowke,  6  M.  &  W. 
358,  discussed  and  explained  in  The 
National  Exchange  Co,  y.  DreWf  2 
Macq.  103;  and  see  Barwick  y. 
English  Joint  Stock  Bank,  L.  B.  2 
Ex.  259.  See  also  Fuller  y.  Wileon, 
3  Q.  B.  58,  and  in  Cam.  Scac.  as 
WiUon  V.  Fuller,  3  Q.  B.  68,  which 
was  an  action  for  deceit,  ultimately 
decided  on  the  ground  that  the 
cause  of  the  injury  was  the  plain- 


tiff's own  misapprehension ;  and  cf . 
per  Lord  Hatherley  in  Brownlie  y, 
Campbell,  5  App.  Gas.  at  p.  941. 

^  Ainilie  y.  MedlycoU,  9  Yes. 
13,  21. 

*  In  Burrowea  y.  Lock,  10  Vee. 
476;  accordingly  Price  y.  IfocauZa^, 
2  I>e  G.  M.  &  G.  339 ;  and  see  per 
Lord  Selbome  in  Brownlie  y.  Camp" 
hell,  5  App.  Gas.  at  pp.  935,  936. 
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OF  THE  DEFENCES  TO  THE  ACTION. 


iv.  The 
intent  of 
the  mis- 
represen- 
tation. 


yational 
Exchange 
Co.  T» 


Paet  iu.  be  added  that,  in  the  cases  of  agents  rendering  them- 

— '- selves  personally  liable,  it  is  the  same  whether  they 

represent  what  they  know  to  be  false,  or  what  they 
do  not  know  to  be  true.* 

§  666.  (iv.)  The  misrepresentation  must  have 
been  made  in  relation  to  the  contract  in  question,  and 
with  a  view  to  induce  the  other  party  to  enter  into  it ; 
it  must  be  capable  of  being  described  as  dans  locum 
contractuu^  Hence,  unless  under  very  special  circum- 
stances, it  must  have  been  made  at  the  time  of  the 
treaty ,*  and  not  have  relation  to  some  collateral  matter, 
or  other  relation  or  dealing  between  the  parties/ 

§  666.  This  point  was  much  discussed  in  a  Scotch 
case  in  the  House  of  Lords.  There,  a  tottering  joint- 
stock  company  had  put  out  flourishing  annual  reports 
of  its  condition,  and  shortly  after  the  last  of  these 
reports,  and  with  a  view  to  prevent  its  shares  falling 
in  the  market  and  to  counteract  certain  unfavourable 
rumours,  the  company,  through  their  manager,  urged 
the  defenders  to  purchase  additional  shares  in  the 
concern,  and  assured  them  that  the  company  would 
advance  the  necessary  funds,  and  that  the  stock  should 
be  held  until  it  could  be  sold  at  a  profit,  without  the 
defenders  being  called  on  to  pay  any  money:  the 
shares  became  valueless,  and  the  company  sued  for 
the  money  advanced,  to  which  the  defenders  pleaded 
the  fraud  of  the  company:  to  this  plea  it  was, 
amongst  other  things,  objected  that  the  loan  was  one 
independent  transaction,  and  the  purchase  another. 


*  Per  Alderson  B.  in  Smoui  v. 
niery,  10  M.  &  W.  10. 

3  See  per  Lord  Brougham  in  Att^ 
wood  V.  Small,  6  01.  &  Fin.  at 
p.  444 ;  per  Lord  Wensleydale  in 
Smith  V.  Kay,  7  H.  L.  C.  at  p.  775. 

8  Per  Leach  V.O.  in  Harris  v. 
Kemhle,  1  Sim.  122.  As  to  the 
question  whether  a  representation 
by  an  insurance  company  in  a  pub- 


lished prospectus  can  be  presumed 
in  the  absence  of  specific  evidence 
to  have  been  the  basis  of  an  insur- 
ance effected  with  them,  see  Whed'^ 
ton  T.  Hardisty,  8  El.  &  Bl.  232. 

*  Harris  v.  Kemblt,  1  Sim.  Ill, 
128,  overruled,  but  as  to  the  appli- 
cation and  not  as  to  the  principle, 
5  Bli.  N.  S.  730.  See  also  Dawu 
V.  King,  1  Stark.  75» 
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and  that  the  alleged  misrepresentation  in  the  purchase  Pabt  iii. 
did  not  vitiate  the  loan.     But  it  was  held  by  their 


Liordships  that  the  defence  was  good,  Lord  Cranworth 
putting  it  on  the  ground  that  the  transaction  did  not 
constitute  a  loan  in  the  ordinary  sense  of  the  word, 
but  a  special  contract  by  the  company  to  purchase  for 
the  defenders,  to  be  repaid  only  in  a  particular 
manner;  and  Lord  St.  Leonards  holding  that  the 
purchase  and  the  loan  were  one  transaction,  though 
consisting  of  two  parts, — that  if  there  had  been  no 
loan  there  would  have  been  no  purchase,  and  if  there 
liad  been  no  purchase  there  would  have  been  no  loan.* 

§  667.     On  the  other  hand,  it  has  been  held  by  Purchaser 
the  House  of  Lords  that  a  purchaser  of  shares  in  the  prospectus 
market,  upon  the  faith  of  a  prospectus  which  he  has  odved" 
not    received    from    its    authors,    cannot  so   connect  auSore. 
himself  with  them  as  to  render  them  Kable  for  the 
misrepresentation  contained  in  it.*    In  earlier  cases  it  EarUer 

cases 

had  been  held,  that  a  report  published  by  the  directors  affected 
of  a  company  as  addressed  to  its  shareholders,  but  dumey. 
intended  to  come  and  coming  into  the  hands  of  any 
person  who  might  wish  to  purchase  shares,  was  a 
representation  made  by  the  directors  to  any  person 
who  might  obtain  the  report  and  on  the  faith  of  it  buy 
shares ;  ^  and  that  false  representations  made  by  the 
directors  of  a  company  to  the  secretary  of  the  Stock 
Exchange  to  obtain  an  oiBScial  quotation  justified  a 
person  who,  knowing  the  rules  of  the  Exchange,  had 
bought  on  the  faith  of  the  quotation  so  obtained,  in 
suing  the  directors  in  damages:*  but  in  Peek  v. 
Gumey^  Lord  Chelmsford,   while  not  doubting  the 

»  Tht  National  Exchange  Co.  v.  '  Scott  v.  Dixofi,  29  L.  J.  Ex. 

Drew,  2  Maoq.  103.  62,  n. 

»  Peek  T.  Gumey,  L.  B.  6  H.  L.  *  Bedford  v.  Bagshaw,  4  H.  &  N. 

377.    See,  too,  Barry  y.  Oroekey,  2  538.    See  also  Clarke  y.  Dickson,  6 

J.  &  H.  1 ;  and  consider  BarreWa  C.  B.  N.  S.  453. 

case,  3  De  G.  J.  &  S.  30.  ?  L.  B.  6  H.  L.  at  pp.  397,  398. 
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Paot  in.  propriety  of  the  former  of  these  two  cases,  expressed 

— '- — -  strong  dissent  from  the  latter. 

It  need  hardly  be  said  that  if,  in  any  case  where  an 
action  for  deceit  would  lie,  the  result  of  the  misrepre- 
sentations had  been  a  contract  between  a  director  and 
one  of  the  public,  and  the  director  had  sued  the 
purchaser  in  specific  performance,  the  purchaser  would 
have  had  a  clear  defence. 

yieoTt  §  668.     Where  directors  as  agents  of  the  company 

prepared  false  reports  and  a  circular  addressed  to  the 
shareholders  and  customers  of  the  bank,  and  intended 
for  them,  and  one  of  the  directors  took  these  papers  to 
a  person  who  was  neither  a  shareholder  nor  a  customer, 
and  thereby  induced  him  to  become  a  shareholder,  it 
was  held  that  the  company  were  not  bound,  on  the  two 
grounds,  (1)  that  the  authority  was  given  to  the 
directors  as  a  body  and  not  to  each  one  individually, 
and  (2 )  that  the  paper  was  prepared  for  one  purpose 
and  applied  by  an  individual  director  for  another.* 

V.  The  S  669.     (v.)  Another    circumstance    essential    to 

relianceon        .  .    .•  i    a  •/*  i» 

the  state-  misrepresentation  as  a  defence  to  specific  performance 
is,  that  it  was  in  reliance  upon  the  statements  in 
question  that  the  party  to  whom  they  were  made 
entered  into  the  contract.  In  Attwood  v.  Small^^  which 
was  a  case  for  the  rescission  of  the  contract  (and  for 
this  point  the  plaintiflPs  case  for  rescission  and  the  de- 
fendant's case  against  specific  performance  seem  alike). 
Lord  Brougham,  after  referring  to  the  earlier  cases, 
said,  "Now,  my  Lords,  what  inference  do  I  draw 
from  these  cases  ?  It  is  this,  that  general  fraudulent 
conduct  signifies  nothing ;  that  general  dishonesty  of 
purpose  signifies  nothing ;  that  attempts  to  overreach 
go  for  nothing;  that  an  intention  and  design  to 
deceive  may  go  for  nothing,  unless  all  this  dishonesty 
of  purpose,  all  this  fraud,  all  this  intention  and  design, 

1  Nicf^B  case,  3  De  G.  &  J.  387.      8.  30. 
Consider  Barretts  cawy  3  De  G.  J.  &         M  CI.  &  Fin.  at  p.  447. 


ment. 


OP  MISREPRESENTATION.  311 

can  be  connected  with  the  particular  transaction,  and  Pabt  m. 

^  Ch.  xiii. 


not  only  connected  with  the  particular  transaction, 
but  must  be  made  to  be  the  very  ground  upon  which 
this  transaction  took  place,  and  must  have  given  rise 
to  this  contract." 

§  670.  In  Redgrave  v.  Hurd^  this  question  was  itidgrave 
much  considered,  and  the  case  of  Attwood  v.  Small  was 
much  discussed.  In  Redgrave  v.  Hurd,  the  misrepre- 
sentation was  in  respect  of  a  solicitor's  practice,  and 
the  judge  who  tried  the  case  concluded  that  the 
defendant  did  not  rely  on  the  misrepresentations,  but 
bought  without  regard  to  them.  From  this  conclusion 
the  Court  of  Appeal  dissented,  and  in  the  course  of 
his  judgment,  the  late  M.R.,  Sir  George  Jessel,*  said, 
"If  it  {%. e.y  the  representation  made)  is  a  material 
representation  calculated  to  induce  him  (i.  e.j  the  party 
resisting  performance)  to  enter  into  the  contract,  it 
is  an  inference  of  Law  that  he  was  induced  by  the 
representation  to  enter  into  it."  This  is  probably  an 
erroneous  statement;  but  the  Law  probably  justifies 
this  view  that  if  the  representation  be  of  a  kind  likely 
to  be  influential  on  the  mind,  the  Court  will  so  hold  it 
on  very  slight  evidence,  unless  the  contrary  be  satis- 
factorily shown  by  evidence  or  admission.  But  in 
eyeiy  case  the  question  whether  or  no  reliance  was 
placed  upon  the  statement  made  is  a  question  of  fact, 
and  not  an  inference  of  Law.® 

§  671.     It  is  not,  of  course,  necessary  that  the  The  state- 
statements  which  were  false  should  have  been  the  sole  ^w^ 
inducements  to  the  contract.     The  presence  of  true  ^tT 

»  Redgrave  v.  Hurd,  20  Ch.  D.  1.  Jessel  M.B.  in  Redgrave  v.  Hurd,  20 

'  Page  21.  Ch.  D.  1,  21.    Some  lang^ge  of 

'  Per  Lord  Blaokbum  in  Smith  Halsbxuy  L.O.  in  AmUon  y.  Smith, 

T.  Chadwicky  9  App.  Cas.  at  p.  196 ;  41  Ch.  D.  369,  has  been  thought  to 

8mUh  y.  Land,  Ac.  Gorporaiion,  28  layour  the  yiew  of  Jessel  M.B.  in 

Ch.  D.  7,  especially  per  Bowen  L.  J*.  Redgrave  y.  Hurd, 

ib.  16,  critioising  the  language  of 
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Pabt  III.  statements  will  not  remove  or  cancel  the  effect  of  false 

Ch.  xiii. 


ones.* 


Vaprueness  §  673.  In  Considering  whether  the  defendant  relied 
preaenta-  OH  the  misrepresentation  of  the  plaintiff,  the  Court 
^^^'  will  discriminate  between  such  representations  as  are 
in  conscience  a  paui;  of  the  bargain,  whether  incor- 
porated into  the  legal  contract  or  not,  and  mere  vague 
commendations,  as  the  holding  out  of  mere  hopes  or 
expectations  which  ought  to  put  the  other  party  upon 
further  inquiry ;  and  in  judging  of  this,  it  is  import- 
ant to  consider  whether  the  thing  stated  may  lie  in 
the  knowledge  of  the  party  making  the  representation, 
or  whether  it  must  lie  beyond  his  knowledge.  Thus, 
for  instance,  with  regard  to  mines,  a  distinction  will 
be  drawn  between  a  specific  account  of  what  was  to 
be  seen  in  the  mine,  and  a  general  description  of  its 
prospects  and  capabilities,  which  from  the  very  natm'e 
of  the  property  must  be  problematical  and  doubtful.* 
So,  again,  the  misrepresentations  relied  on  must  be 
statements  of  alleged  facts  and  not  mere  expressions 
of  opinion. 
inatancee.  §  673.  Accordingly,  where  an  advowson  was 
sold  by  auction,  and  the  particulars  stated  that  a 
voidance  of  the  preferment  was  likely  to  occur  soon, 
but  made  no  mention  of  the  present  incumbent, 
and  the  auctioneer  at  the  sale  stated  in  explana- 
tion that  the  living  would  be  void  on  the  deatli 
of  a  person  aged  eighty-two;  and  in  fact  the  then 
incumbent  was  only  thirty -two  years  of  age :  Grant 
M.R.  held  the  representation  made  by  the  particulars 
so  vague  and  indefinite  that  its  only  effect  ought 
to  have  been  to  put  the  defendant  upon  making 
inquiries,  and  accordingly  granted  specific  perform- 

^  Clarke  v.  Dickson^  6  C.  B.  N.  S.  »  Jenrdngs  v.  Broughton,  17  Beay. 

ioZ;  iV^i'oora  ccue,  3  De  GF.  &  J.  387.      234;   6  De  Q.  M.  &  Q.  126;  cf. 

Jefferyi  v.  Fairs,  4  Oh.  J).  448. 
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ance.^  And  so,  again,  the  representation  that  land  PabtIII. 
was  uncommonly  rich  water-meadow,  whereas,  in  fact,  — '- — '- 
it  was  very  imperfectly  watered,  was  held  not  to  be  a 
bar  to  performance :  ^  and  the  like  was  held  as  regards 
a  statement  to  the  effect  that  the  land  in  course  of 
time  might  be  covered  with  warp  and  considerably 
improved  at  a  moderate  cost.* 

§  674.     But,   generally   speaking,   in    statements  Vendor's 
made  by  the  vendor  as  to  property,  he  is  bound  to  must  be 
make  them  free  from  all  ambiguity,  and  '^the  pur-  guona/' 
chaser  is  not  bound  to  take  upon  himself  the  peril  of 
ascertaining  the  true  meaning  of  the  statement;"*  and  Oommen- 
in  all  cases  of  commendation  by  the  vendor,  a  specific  vendor. 
statement  as  to  the  character  of  the  thing  sold  is  to  be 
distinguished  from  general  laudation.     The  statement 
that  a  lime  which  would  be  produced  by  stone  to  be 
got  in  an  unopened  field  would  be  of  a  particular 
quality,   was  held    sufficiently  precise  to   furnish   a 
defence.® 

§  675.    Besides  the  vagueness  of  the  representation,  other 
there  are  other  grounds  upon  which  the  Court  will  for  con- 
conclude  that  it  was  not  relied  upon  by  the  party  to  thaTthere 
whom  it  was  made :   these  were  discussed  by  Lord  reuLnoe. 
Langdale   M.R.   in  the   case   of   Clapham  v.  Shilito.^  ciapham 
His  Lordship   there  said :    "  Cases  have  frequently  ^* 
occurred  in  which  upon  entering  into  contracts  mis- 
representations made  by  one  party  have  not  been,  in 
any  degree,  relied  on  by  the  other  party.    If  the  party 
to  whom  the  representations  were  made  himseK  re- 
sorted to  the  proper  means  of  verification,  before  he 

Trower  v.  Newcome,  3  Mer.  704.  Martin  y.  Cotter,  3  Jon.  &  L.  at  p. 

a  Scott  V.  Hanson,   1    Sim.    13 ;  507 ;    Wall  v.  Stt^ba,  I  Mad.  80. 

S.  C.  1  B.  &  My.  128.    See  also  on  See,  too,  Moxey  y.  Bigwood,  4  De  Q-. 

this  point  jPVn<(wv.  5roi£;7i«,  14  Ves.  F.  &  J.  351;   Caballero  v.  Henty, 

144 ;  Brealey  v.  CWWtw,  You.  317 ;  L.  E.  9  Oh.  447. 

Brooke  y.  Roundthwaite,  5  Ha.  298.  ^  Higgins  y.  Sameh,  2  J.  &  II. 

*  Dimmock  v.   HalUtt,  L.   E.   2  460.     See,  too,  Colby  y.  Gadsden,  34 

Ch.  21.  Beay.  416,  reyersed  15  W.  E.  1185. 

Per    Lord    St.    Leonards    in  *  7  Beay.  146. 
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Paot  ni.  entered  into  the  contract,  it  may  appear  that  he  relied 
— '- — -  upon  the  result  of  his  own  investigation  and  inquiry, 
and  not  upon  the  representations  made  to  him  by  the 
other  party :    or  if  the  means  of  investigation  and 
verification  be  at  hand,  and  the  attention  of  the  party 
receiving  the  representations  be  drawn  to  them,  the 
circumstances  of  the  case  may  be  such  as  to  make  it 
incumbent  on  a  Court  of  justice  to  impute  to  him  a 
knowledge  of  the  result,  which,  upon  due  inquiry,  he 
ought  to  have  obtained,  and  thus  the  notion  of  reliance 
on  the  representations  made  to  him  may  be  excluded. 
Again,  when  we  are  endeavouring  to  ascertain  what 
reliance  was  placed  on  representations,  we  must  con- 
sider them  with  reference  to  the  subject-matter  and 
the  relative  knowledge  of  the  parties.     If  the  subject 
is  capable  of  being  accurately  known,  and  one  party 
is,  or  is  supposed  to  be,  possessed  of  accurate  know- 
ledge, and  the  other  is  entirely  ignorant,  and  a  contract 
is  entered  into  after  representations  made  by  the  party 
who   knows,   or  is  supposed  to  know,  without   any 
means  of  verification  being  resorted  to  by  the  other, 
it  may  well  enough  be  presumed  that  the  ignorant 
man  relied  on  the  statements  made  to  him  by  him 
who  was   supposed   to   be   better  informed :    but  if 
the  subject  is  in  its  nature  uncertain, — if  all  that  is 
known  about  it  is  matter  of  inference  from  something 
else,  and  if  the  parties  making  and  receiving  repre- 
sentations  on  the  subject  have  equal  knowledge  and 
means  of  acquiring  knowledge,  and  equal  skill,  it  is 
not  easy  to  presume  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other."* 
Mere  pre-       §  676.     It  must  Hot  from  this  be  inferred  that  the 
means  of    mcrc  prescncc  of  the  means  of  detecting  the  misstate- 
led^.'       ment  prevents  the  deceived  person  from  relying  on  it,* 

1  7  Beay.  at  pp.  149,  150.  S.  C.  3  De  G.  J.  &  S.  122 ;  Smith 

'  Central  Railway  Co,  of  Venezuela      y.  Land^  dkc.   Corporation,  28  Qh. 
y.  Kiach,  L.  B.  2  H.  L.  99,  affirming     D.  7. 
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If  a  statement  be  made  by  A.  to  B.  and  the  means  of  Paxtiii. 
yerification  be  offered,  B.  may  rely  on  the  statement  — '- — '- 
and  refuse  the  investigation:  but  if  he  accept  the 
investigation  and  find  or  might  have  found  the  state- 
ment false,  he  cannot  afterwards  allege  that  he  relied 
on  the  statement :  for  in  fact  he  did  not. 

5  677.     He  who,  because  he  does  not  rely  on  what  Resort 

•       1    i     J  i      1  •  1  I.  1  1     1  toother 

18  stated  to  him,  resorts  to  other  means  of  knowledge,  meanB  of 
cannot  afterwards  say  that  the  misrepresentation  was  ledge." 
what  he  relied  on.  ^^  If,"  said  Lord  Holt  C.  J.,  alluding 
to  the  circumstances  of  the  case  before  him,^Hhe  vendor 
gives  in  his  particular  of  the  rents,  and  the  vendee  says 
he  will  trust  him  and  inquire  no  further,  but  rely  upon 
his  particular ;  then,  if  the  particular  be  false,  an  action 
will  lie ;  but  if  the  vendee  will  go  and  inquire  further 
what  the  rents  are,  there  it  seems  unreasonable  he 
should  have  any  action,  though  the  particular  be  false, 
because  he  did  not  rely  upon  the  particular."  ^ 

§  678.  It  was  on  this  ground  that  the  House  of  -^^^^ 
Lords  idtimately  decided  the  celebrated  case  of  Att- 
wood  V.  SmalU  The  British  Iron  Company  had  sent 
a  deputation  of  their  directors  down  to  Mr.  Attwood's 
works  for  the  express  purpose  of  verifying  his  repre- 
sentations, and  they  expressed  their  satisfaction  with 
the  proofs  produced:  by  this  line  of  conduct  they 
precluded  themselves  from  being  able  to  rely  on  any 
previous  misrepresentations :  for  if  a  purchaser  chooses 
to  judge  for  himself,  and  does  not  avail  himself  of  all 
the  knowledge  and  means  of  knowledge  open  to  him, 
he  will  not  afterwards  be  allowed  to  say  that  he  was 
deceived  by  the  representations  of  the  vendor.  This 
decision  was  given  in  a  suit  for  rescission,  and  not 
upon  a  defence  to  a  specific  performance ;  but  for  the 
present  point  these  seem  to  be  alike.^    But  the  mere 


1  Lywey  y.  8elhy,  2  Lord  Bayd.  >  6  01.  &  Fin.  232. 

1118»  1120.  '  Gf .    Aberaman    Ironworks    y. 
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Pabt  in.  fact  of  resortinff  to  some  means  of  knowledge  is  not 

— '■ always  inconsistent  with  reliance  upon  a  statement 

made.^ 

jenninfftY.  §  679.  Thc  principle  is  further  illustrated  by  the 
case  of  Jennings  v.  Brmghton^  where  the  plaintiff, 
having  bought  shares  in  a  mine,  afterwards  sought  to 
set  aside  the  sale  on  the  ground  of  misrepresentation 
as  to  the  state  of  the  mine ;  but  he  having  visited  the 
mine  himself,  and  the  alleged  misstatements  being 
such  as  he  was  competent  to  detect,  the  Court  held 
that  his  purchase  of  shares  had  not  been  made  in 
reliance  on  the  representations,  and  the  bill  was 
dismissed  both  by  Lord  Romilly  M.R.  and  the  Court 
of  Appeal  in  Chancery.  ^*I  desire,"  said  Knight 
Bruce  L.J.,  **to  be  understood  as  at  once  giving  my 
opinion  against  the  plaintiff  with  regard  to  every 
*  object  of  sense '  which  on  either  visit  to  the  mine 
he  may,  as  an  educated  man  of  ordinary  intelligence, 
having  the  use  of  his  eyes,  his  mind  on  the  alert  and 
his  interest  awakened,  be  reasonably  taken  (whether 
much  or  little  of  a  workman  or  a  philosopher)  to  have 
observed."®  With  this  last  mentioned  case  may 
advantageously  be  brought  into  comparison  the  case 

nigg'xM  ▼.  of  Higgins  v.  Samels,*  where  the  representation  was  as 
to  the  character  of  the  lime  which  could  be  made  from 
the  stone  under  a  field,  and  where  after  this  statement 
the  defendant  and  two  friends  made  a  cursory  in- 
spection of  the  field  in  company  with  the  plaintiff, 
and  it  did  not  appear  that  any  of  the  persons  were 
competent  to  judge  by  inspection  of  the  quality  of  the 
stone  for  the  purpose  of  lime  burning.     In  this  case 


WickcM,  L.  E.  4  Ch.  101,  reversing  8.  C.  17  Beav.  234. 

S.  0.  L.  E.  6  Eq.  485;  Farebrother  >  5  De  G.  M.  &  G.  at  p.  131. 

Y.  Gibson^  1  De  G.  &  J.  602.  See  also  Hayioood  v.  Cope,  25  Beav. 

1  Redgrave  v.  Hurdy  20  Ch.  D.  1,  140,  and  Jefferys  v.  Fain,  4  Ch.  D. 
19.  448. 

2  5  De  G.  M.  &  G.  126,  affirming  *  2  J.  &  H.  460. 
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Lord  Hatherley  (then  V,C.)  considered  that  the  in-  ^^^J- 
spection  did  not  preclude  the  defendant  from  relying  — '■ — - 
upon  the  misrepresentation. 

§  680.  Where  a  purchaser  complained  of  a  repre-  Zowns^ 
sentation  that  the  woods  sold  had  yielded  250/.  per 
annum  on  an  average  of  fifteen  years,  on  the  ground 
that  though  they  might  in  fact  have  done  so,  yet  that 
they  would  not  have  done  so  in  a  fair  course  of  hus- 
bandry, his  objection  was  held  to  be  displaced  by 
proof  that  he  had  been  put  in  possession  of  a  paper 
from  which  he  might  have  ascertained  that  the  woods 
had  been  unequally  cut.* 

§  681.  The  allegation  of  misrepresentation  may  other 
also  be  effectually  met  by  proof  that  the  party  alleging  itsSf.  ^ 
it  was  from  the  beginning  cognisant  of  all  the  matters 
complained  of,*  or  after  full  information  concerning 
them  continued  to  act  on  the  footing  of  the  contract, 
or  to  deal  with  the  property  comprised  in  it  as  if  held 
under  the  contract :  as,  for  instance,  where  a  lessee  of 
a  mine  after  knowledge  of  alleged  misrepresentation, 
continued  to  work  it.^ 

§  682.  Whether  a  misrepresentation  not  of  fact,  Miarepre- 
but  of  law,  would  afford  a  defence  to  an  action  for  of  law. 
specific  performance  has  not,  it  is  believed,  been 
decided.*  But  for  the  purposes  of  holding  a  defen- 
dant liable  to  make  good  a  representation,  or  of 
rescinding  a  contract,  it  is  certain  that  it  must  be  a 
statement  not  of  law,  but  of  fact.*  No  one  is  at 
liberty  to  say  that  he  does  not  know  the  law. 

§  683.     Questions  of  title  are  mixed  questions  of  Miurepre- 
law  and  fact :  but  where  the  vendors  knew  of  a  fact  as  to  uue. 

1  Lowndes  y.  Lane,  2  Cox,  363.  650 ;  Hume  y.  Focock,  L.  R.  1  Eq. 

8ee,  too,  Clarke  y.  Mackintosh,  4  423 ;  1  Gh.  379. 

GifP.  134 ;  11  W.  E.  652.  *  See  infra,  §  797. 

■    Crf.  Nene  Valley  Drainage  Com*  •  Beattie  v.  Lord  Ehury,  L.  E.  7 

missioners  v.  Dunkley,  4  Oh.  D.  1,  Oh.  777,  aflfirmed  in  D.  P.  L.  E.  7 

where  misdescription  was  alleged.  H.  L.  102 ;  Legge  y.  Croker,  1  BaU 

'  Vigers  y.  Pike,  8  a.  &  Fin.  662,  &  B.  506. 
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Past  HI.  which  destroyed  their  title  to  a  material  part  of  the 

Ch.  xiii.  I  -I    /'    •  T         «  1  • 

property  sold  (viz.,   the  fact  that  it  was  a  recent 

encroachment    from    a    common),    and    nevertheless 
represented  that  they  were  the  owners  in  fee  simple 
or  had  free  power  to  dispose  of  the  inheritance  of  the 
whole  of  the  property  sold,  and   the  abstract  they 
delivered  did  not  disclose  the  material  fact,  it  was 
held  by  Grant  M.R.  and  Lord  Eldon  that  a  bill  for 
rescission  could  be  maintained.     This  was  the  case  of 
Edwards  v.  M'Leay} 
The  doc-        §  684.     But  it  must  Hot  thcncc  be  inferred  that 
Bdwardi     cvcry  representation  that  the  vendor  has  a  good  title 
no/of^*^  will  enable  the  purchaser  to  set  aside  an  executed  con- 
»pp^<»^^    tract  or  successfully  resist  specific  performance.* 
tion.  g  685.     The  authority  of  Edwards  v.  M^Leay  was 

i^Ette!'  followed  and  relied  on  by  Knight  Bruce  V.C.  in  the 
celebrated  case  of  Gibson  v.  UEste^  in  which  he  de- 
cided that  the  knowledge  in  the  vendor  or  her  agent 
of  a  right  of  way  over  the  property  sold  of  which  the 
purchaser  was  not  aware,  and  which  was  not  stated  to 
him  by  the  vendor  or  her  agent,  was  a  ground  for  the 
rescission  of  the  contract.  This  decision  was,  how- 
ever, overruled  by  the  House  of  Lords,  on  the  prin- 
ciple that,  in  order  to  set  aside  a  purchase  perfected 
by  conveyance  and  payment  of  the  purchase-money, 
there  must  be  proof  of  the  direct  personal  knowledge 
and  concealment  by  the  principal,  and  not  merely  by 
an  agent,  and  that  such  proof  was  wanting  in  the 
case.*  This  decision  has  by  no  means  given  uni- 
versal satisfaction,^  but  whether   correct  or  not,  it 

1  Coop.    308 ;    2   Sw.    287 ;    St.  BrtU  v.  Clowser,  6  0.  P.  D.  376. 

Leon.  Law  of  Prop.  649.  See  Turner  »  2  Y.  &  C.  0.  0.  542. 

V.  West  Bromwich  Union,  9  W.  E.  *  «.  n.  Wilde  y,  Gibson,  1  H.  L.  0. 

155 ;  Hart  v.  Swaine,  7  Oh.  D.  42,  605.     See    Brownlie  v.    Camphdl, 

47.  5  App.  Cas.  925,  937;    and  oon- 

*  Legge  v.   Croher,  1  BaU  &  B.  mder  Brett  v.  Clowser,  5  0.  P.  D. 

506 ;  Hume  v.  Pocock,  L.  E.  1  Eq.  376,  388. 

423 ;  1  Ch.  379 ;  Broumlie  y.  Camp-  *  St.  Leon.  Law  of  Prop.  614. 
bell,  6  App.  Cas.  925,  937.     Cf. 
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leaves  intact  the  doctrine  established  in  Edwards  y«  Pa»iil 

■mg-.  y-  Oh.  xiiu 

JI'Leajf.  

§  686.  Where  a  misrepresentation  has  been  made  wiien 
by  the  vendor  with  regard  to  some  patent  defect  in  the  patent, 
thing  sold,  and  it  is  proved  that  the  purchaser  had 
seen  the  thing  sold,  so  that  this  defect  must  have  been 
known  to  him,  he  will  not  be  able  to  avail  himself  of 
the  defect  as  a  bar  to  specific  performance.  This  was 
decided  by  Grant  M.R.  in  the  case  of  Dyer  v.  JBar- 
grave^  where  a  farm  was  described  as  all  lying  within 
a  ring-fence,  whereas  it  did  not  in  fact  so  lie ;  but  it 
was  clearly  proved  that  the  defendant  had  lived  in 
the  neighbourhood  all  his  life,  had  seen  the  farm 
before  purchasing  it,  and  must  have  known  whether 
it  did  lie  in  a  ring-fence  or  not ;  and  on  these  facts 
the  Master  of  the  Rolls  decided  that  the  defendant 
was  clearly  excluded  firom  insisting  upon  the  mis- 
representation as  a  defence.  This  principle  will  of 
course  only  apply  where  the  thing  in  respect  of  which 
the  representation  is  made  is  one  perfectly  visible  to 
everybody.* 

§  687.     This  case  was  supported  by  Grant  M.R.  Aiua<«7 


by  the  analogy  of  warranties  at  Common  Law,  in  Jliiti^ 
which,  however  general,  defects  apparent  at  the  time 
of  the  bargain  are  not  included,  because  they  can 
form  no  subject  of  deceit  or  fraud;  so  that,  for 
example,  a  person  who  buys  a  horse  knowing  it  to  be 
blind  in  both  eyes,  cannot  sue  for  this  defect  on  a 
general  warranty  of  soundness.' 

§  688.     But  for  the  vendor  thus  to  countervail  the  The  eti- 
effects  of  his  own  misrepresentation,  the  evidence  of  knowledge 
knowledge  in  the  other  party  must  be  conclusive :  he  oieitf, 
"must  show  very  clearly  that  the  purchaser  knew 
that  to  be  untrue  which  was  represented  to  him  as 

>  10  Ves.  605.    See  ^u^ra^  %  679.  '  Bayly  v.  Merrel,  Oro.  Jao.  679 ; 

*  Chrant    v.    Munt,    Coop.    173;      MargeUon  y,  Wright,  7  Bing,  6(^. 
infra,  §  868  et  $eq. 
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Dooiaine 
of  notice 
does  not 
apply. 


Paet  in.  true ;  for  no  man  can  be  heard  to  say  that  he  is  to  be 
— '- — '-  assumed  not  to  have  spoken  the  truth."* 
otb«r  §  689.     Such  being  the  proof  required,  it  is  very 

knowledge  Certain  that  the  mere  circumstance  of  other  means  of 
tSe^ur.  knowledge  being  open  to  the  purchaser  will  not  have 
^^j,°^^  this  effect,  even  though,  independently  of  any  state- 
ment, the  party  relying  on  the  representation  would 
in  law  have  been  taken  to  have  had  notice  of  the 
contrary.  The  doctrine  of  notice  has  no  application 
where  there  has  been  a  representation  as  to  the  fact  of 
which  notice  would  be  implied:*  the  proof  must  go 
further,  and  clearly  show  the  purchaser  to  have  had 
communicated  to  his  mind  information  of  the  real 
state  of  facts.' 

§  690.  Therefore,  where  a  distinct  representation 
has  been  made,  it  will  not  be  countervailed  by  any 
general  statement  or  any  circumstances  from  which  an 
inference  inconsistent  with  the  representation  might 
be  drawn,  even  though  in  the  absence  of  such  repre- 
sentation they  might  be  sufficient  to  put  the  other 
party  on  inquiry.* 

§  691.     Nor  will  it  prevent  the  effect  of  a  misre- 
presentation that  the  party  making  it  recommended 
oon^uirhis  ^^^  othcr  to  cousult  his  friends  and  professional  ad- 
advwer.      yigers,  for  "  uo  man  can  complain  that  another  has  too 
implicitly  relied  on  the  truth  of  what  he  has  himself 
stated." « 
Misrepro-        §  692.     Thus  whcrc  a  misrepresentation  is  made 
as  to  lease,  by  a  vcudor  in  respect  of  a  lease,  of  the  covenants  in 


Oeneral 
statement 
inoousib- 
tent  with 
the  mis- 
represen- 
tation 
is  not 
enough. 


Beoom- 
mendation 
to  other 
party  to 


1  Per  Bjiight  Bruce  L.J.  in  Price 
T.  Macaulay,  2  De  G.  M.  &  G.  346 ; 
WiUon  y.  Short,  6  Ha.  366,  378; 
Dyer  v.  ffargrave,  10  Ves.  505; 
Leyland  v.  Illingworth,  2  Do  G.  F. 
&  J.  248;  Colby  v.  Gadsden,  34 
Beav.  416,  reversed  15  W.  E.  1185. 

'  Drysdah  v.  Mace,  2  Sm.  &  Gif. 
225,  230;   cf.  per  Jessel  M.B.  in 


Jones  T.  Rimmer,  14  Ch.  D.  at  p. 
590. 

'  Price  V.  Macaiday,  2  De  G.  M. 
&  G.  339.  See  also  Oibson  y, 
D'Este,  2  Y.  &  0.  0.  0.  542,  572. 

*  Wilson  y.  Short,  6  Ha.  366,  377. 

'  Beyndl  y.  Sprye,  1  De  G.  M.  & 
G.  660,  710;  Dohell  y.  Stevens,  3  B. 
&  C.  623. 
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which  the  purchaser  would  by  law  be  implied  to  have  Pabt  in. 
notice,  the  vendor  will  be  equally  bound  by  his  state-  — '■ — - 
ment  as  if  no  such  implication  arose.^ 

On  the  same  principle  it  was  decided  that  where  a  As  to 
vendor  represented  the  house  to  be  substantially  and  of  buiid- 
well  built,  and  it  proved  to  be  the   contrary,  the  ^^' 
vendor  was  not  entitled  to  specific  performance,  though 
the  defendant  might  of  course  have  inquired  into  its 
actual  state.' 

§  693.  In  Harris  v.  Kemble^  there  was  a  contract  ^sto 
consequent  upon  certain  misrepresentations  as  to  the  theatre. 
profits  of  a  theatre :  Leach  V.C.  was  of  opinion  that 
these  representations  being  manifestly  founded  on 
accounts  which  were  equally  open  to  both  parties 
(they  being  joint  owners  of  the  theatre),  and  being 
justified  by  the  accounts,  did  not  avoid  the  contract ; 
but  his  decision  was  overruled  by  Lord  Lyndhurst 
and  afterwards  by  the  House  of  Lords,  on  the  ground 
that  the  representations  were  made  with  a  view  to  the 
contract,  and  that  the  accounts  were  so  kept  as  to 
render  it  difficult  without  employing  an  accountant  to 
draw  any  certain  conclusion  from  them. 

§694.     The  circumstance  that  the  vendor  sold  Sale  with 
all  faults. 

"with  all  faults,"  though  it  may  serve  to  put  the 
purchaser  on  his  guard,  will  not  enable  the  vendor  to 
say  that  the  purchaser  did  not  rely  on  any  representa- 
tion made,  or  prevent  the  purchaser  from  avoiding  the 
sale,  if  that  representation  were  f  alse.^ 

§  695.  The  principle  that,  in  order  to  render  a  Aasign- 
misrepresentation  operative,  there  must  be  reliance  on  oootraot 
it  by  the  party  who  uses  it  as  a  defence,  applies  to  by^°*^ 


mis- 


the  case  of  the  assignment  of  a  contract  originally  ^ti^T^ 
affected  by  such  a  circumstance  :  thus  it  seems  that  if 

*  Van  V.  C(yrpe,  3  My.  &  K.  269 ;  «  Ctec  y.  MiddleUm,  2  Drew.  209. 

Flight  V.  Barton,  id.  282;  Pope  v.  >  1  Sim.  Ill,  particularly  120; 

Oariand,  4  Y.  &  0.  Ex.  394,  401.  8.  0.  5  Bli.  N.  S.  730. 

DiBtingoiBh   Patenon   y.    Long,  6  *  Schneider  y.  Heath,  3  Cam.  506. 

Beay.  590.  See  also  infra,  §  876. 

F.  Y 
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PABTiir.  A.  contract  with  B.,  and  in  so  doins:  there  are  mis- 
— '■ — '-  representations  on  the  part  of  A.  which  would  prevent 
his  enforcing  the  contract  against  B.,  and  B.  assign 
the  contract  to  C,  on  whom  no  fraud  is  practised  and 
who  is  not  affected  by  the  original  misrepresentation, 
in  such  circumstances  the  contract  might  be  enforced 
against  C,  for  he  placed  no  reliance  on  the  misrepre- 
sentation made  to  B.^ 
statement       S  696.     From  the  same  principle  it  follows  that  if 

to  agent        .'^  ,  J-  ^  •-r* 

known  by  A.   make  a  misrepresentation   to  the  agent  of  B., 
to be5Siae.  which  is  believed  by  the  agent  to  be  true  but  known 

by  B.  to  be  false,  B.  cannot  avail  himself  of  this  as  a 

defence  to  specific  performance.* 
Ti.  The  S  697.     (vi.)  It  is,  for  obvious  reasons,  necessary, 

misrepre-  .  .  •  i-t         •^t 

Bentation  to  constitutc  a  misrepresentation  which  will  prevent 
^^tiai.  ft  specific  performance,  that  the  statement  in  question 
shall  be  so  material  to  the  contract  built  on  it  that,  if 
the  statement  be  false,  the  contract  becomes  one 
which  it  would  be  unconscionable  for  the  party 
having  made  the  statement  to  enforce.  In  other 
words,  the  misrepresentation  must  be  shown  to  have 
operated  to  the  prejudice  of  the  defendant.*  There- 
fore, where  A.  induced  a  purchaser  to  think  that  he 
was  contracting  with  B.  through  his  (A.'s)  agency, 
whereas  he  was,  in  fact,  contracting  with  A.  himself, 
but  there  wm  nothing  to  induce  the  belief  that  he 
would  not  have  contracted  on  the  same  terms  with  A., 
or  that  he  had  sustained  any  loss  or  inconvenience 
from  acting  under  the  mistake,  the  Court  enforced 
performance  of  the  contract.*  But  it  is  sufficient  if 
the  misrepresentation  operate  to  the  prejudice  of  the 
defendant  to  a  very  small  extent.* 

»  Smith  V.  Clarke,  12  Vee.  477,  Ad.  114. 

484.  *  Felloufes  v.   Lord    (hoydyr,    1 

2  NeUm  Y.  StocktTy  4  De  G.  &  J.  Sim.  63;  S.  0.  1  E.  &  My.  83;  cf. 

458.  Flint  v.  Woodin,  9  Ha.  618. 

»  See  Pdhill  y.  WalUry  3  B.  &  •  Oadman  v.  Homer,  18  Ves.  10. 
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§  698.  In  a  recent  case/  the  land  was  subject  to 
covenants  preventing  its  use  as  a  brick  field  in  favour 
of  a  group  of  purchasers  from  an  original  vendor. 
The  conditions  of  sale  stated  that  the  property  was 
sold  subject  to  any  matter  or  thing  affecting  the  same 
whether  disclosed  at  the  time  of  sale  or  not,  and  that 
any  error  or  omission  in  the  particulars  should  not 
annul  the  sale  or  entitle  the  purchaser  to  compensa- 
tion. The  contract  was  brought  about  by  a  represen- 
tation in  substance  that  the  land  could  be  used  for 
brickmaking.  It  was  held  that  the  purchaser  could 
rescind  and  recover  his  deposit,  notwithstanding  the 
conditions  of  sale. 

§  699.  The  effect  of  misrepresentation  on  the 
contract  and  the  rights  of  the  parties  under  it  is 
further  considered  in  connection  with  cases  of  fraud 
in  the  next  chapter. 

§  700.  The  right  to  rescind  on  the  ground  of 
misrepresentation,  fraudulent  and  innocent,  is  con- 
sidered in  the  chapter  on  Rescission  of  the  Contract 
(Part  III.  ch.  xxiv.). 


PakpIIL 
Gh.  xiii. 

Misro- 
preseDta- 
tion  not 
avoided  by 
oonditions. 


Cases  con- 
sidered 
nnder  the 
head  of 
Fraud. 


The  distinction  of  the  casuists  be- 
tween error  antecedens  and  conco^ 
mitans  was  the  same  as  that  referred 
to  in  this  section.  Error '  *  diyiditur 
in  antccedeiitem  qui  dat  causam 
oontractui,  ita  ut,  eo  absente,  con- 
tractus non  fieret,  et  in  amcomi^ 
iantem,  seu  inddentem,  quo  etiam 
absente  adhuc  contractus  iniretur. 
•  •  .  Si  error  drcasolamqualitatem 


accidentalem  contigerit,  quae  simul 
cum  substantia  rei  non  ingreditur 
objectum  substantiale  contractilis, 
hie  yalidus  omnino  persistet." 
Mariani  Examen,  §  279. 

*  NoUinghdm  Patent  Brick  Co,  v. 
Butler,  15  Q.  B.  D.  261 ;  16  Q.  B. 
D.  778.  See  also  Hey  wood  y.  MaU 
lalieu,  25  Ch.  D.  357. 
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CHAPTER  XIV. 


OF  FRAUD. 


Frand. 


PabtIii.       §  701.     Fhaud  of  course  includes  not  only  mis- 
*-  representation  when  fraudulent,  which   has  already 
been  considered,  but  also  all  other  unconscionable  and 
deceptive  dealing  of  either  party  to  any  contract. 
Gomos  §  702.     Fraud  comes  before  the  Court  in  several 

Court  in  relations : — as  a  defence  to  an  action  for  damages  on 
reUtions.  the  coutract ;  as  the  ground  for  an  action  for  deceit ; 
as  a  ground  for  setting  aside  an  executory  or  even  an 
executed  contract;  sis  forming  an  exception  to  the 
Statute  of  Frauds  (in  which  relation  it  has  been  con- 
sidered in  the  chapter^  on  that  statute) ;  and  lastly,  as 
a  defence  to  an  action  for  specific  performance.  With 
the  last  only  we  are  now  directly  concerned. 
Fraud  in         §  703.     Fraud  may  arise  either  in  the  obtaining 

obtaining        iiij  •i  »  •  tt 

contract.     01  the  coutract,  or  in  the  course  of  its  performance. 

Fraud  in  the  obtaining  of  the  contract  has  long  been 
held  a  ground  for  the  cancellation  of  the  contract; 
and  &  fortiori  it  presents  to  the  party  defrauded  a  com- 
plete defence  to  an  action  for  specific  performance. 
Fraud  in  §  704.  Whether  fraud  in  the  course  of  its  per- 
mg  oM^."  f ormance  is  in  all  cases  a  ground  for  the  rescission  of 
a  contract  is  a  point  which  cannot  be  considered  as 
finally  settled:  it  certainly  appears  to  be  so  in  all 
cases  in  which  rescission  is  the  only  adequate  remedy.* 
It  is  conceived  that  in  no  case  could  a  party  guilty  of 

^  Part  m.  chap.  xi.  §  567  et  $eq,      percha  and   Telegraph   Works   Co., 
»  Panama  and  South  Pacific  Tele-      L.  E.  10  Ch.  616. 
graph   Co,  v.  Indiariibber,   Outta' 


tract. 
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fraud  in  the  performance  of  a  contract  ask  the  Court  Pabt  ni. 
to  interfere  for  the  purpose  of  enforcing  its  further  — '- — '- 
performance.  Thus  if  A.  were  to  contract  with  B.  for 
the  sale  of  an  estate  at  such  a  price  as  C.  should  fix 
and  then  were  to  bribe  C.  to  fix  a  very  high  price,  A. 
could  never,  it  is  submitted,  bring  an  action  against  B. 
for  the  performance  of  the  contract  either  at  a  price  to 
be  fixed  by  C.  or  by  any  third  person. 

5  705.  In  the  chapter  on  Misrepresentation  it  has  Suppwe- 
been  seen,  that  the  suggestion  of  what  is  false  is  a  fact. 
ground  for  refusing  specific  performance,  and  also  in 
certain  cases  for  rescinding  contracts :  the  same  results 
flow  from  the  non-disclosure  of  a  fact  which  is  material, 
and  which  it  is  the  duty  of  one  party  to  the  contract 
to  disclose  to  the  other,*  or  from  the  active  suppression 
and  concealment  of  a  fact  which  is  material,  and  which 
the  other  party  would  have  come  to  know,  but  for 
such  suppression  and  concealment. 

But  mere  silence  as  regards  a  material  fact  which  Silence. 
the  one  party  is  not  under  an  obligation  to  disclose  to 
the  other  cannot  be  a  ground  for  rescission  or  a  defence 
to  specific  performance. 

It  becomes  then  most  material  to  consider  what 
facts  either  party  to  a  contract  is  bound  to  disclose  to 
the  other. . 


^  The  question  as  to  what  facts 
which  might  influence  the  mind  of 
one  party  it  is  the  duty  of  the  other, 
if  knowing  of  them,  to  communi- 
cate, is  one  of  great  difficulty.  It 
is  discussed  by  Cicero  in  a  weU- 
known  passage  (De  Offic.  lib.  iii. 
c.  12  ci  »eq.);  culpable  concealment 
being  in  his  opinion  **  cum  quod  tu 
scias  id  ignorare  emolumenti  tui 
cau8&  yelis  eos  quorum  intersit  id 
scire."  o.  13.  The  limitation  put 
by  Grotius  on  this  principle  would 
probably  be  adopted  by  our  law, 


**  non  ergo  generaliter  sequendum 
iUud  ejusdem  Oioeronis,  celare  esse, 
cum  tu  quod  scias  id  ignorare 
emolumenti  tui  caus4  Telia  eos  quo- 
rum intersit  scire :  sed  tum  demum 
id  locum  habet,  cum  de  iis  agitur 
qu8B  rem  subjectam  per  se  contin- 
gunt."  De  Jur.  Belli  ac  Pacis, 
lib.  ii.  c.  12,  s.  9.  See  also  Pothier, 
Tr.  du  Contrat  de  Vente,  Part  II. 
chap.  2.  Consid&r  BlenkhornY.  Pen' 
row,  29  W.  E.  237 ;  Ionide$  y.  Fender, 
L.  B.  9  Q.  B.  531. 
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Part  III.       §  706.     The  obligation  to  disclose  arises  in  various 

Ch.  xiv.  - 

— ; — 7-  ways/ 

todwcio^.      (i.)    Where  the  parties  to  a  contract  stand  in  some 
fid^f  ^    pre-existing  relationship  to  one  another  of  a  fiduciary 
relation-     character  (as,  for  example,  the  relation  of  agent  and 
^'         principal  ^),  they  can  only  deal  after  the  most  full  dis- 
closure.    The  relations  of  trustee  and  cestui  que  trust^^ 
solicitor  and  client,  partner  and  partner,  are  all  well 
known  to  be  of  a  fiduciary  kind.     The  cases  arising 
out  of  such  relationships  show  that  when  there  is  a 
non-disclosure  of  that  which  it  is  the  plaintiff's  duty 
to  disclose,  no  specific  performance  can  be  granted. 
ii.  Where        §  707.     (ii.)  Sometimes  the  obligation  to  disclose 

antecedent  •         p  j  i       ^  j  i 

irrong  may  even  anse  from  an  antecedent  wrong  done  by 
°"^*  the  one  party  to  the  other.  "If,"  said  Lord  Hatherley, 
"  a  man  knows  that  he  has  committed  a  trespass  of  a 
very  serious  character  upon  his  neighbour's  property, 
and  finding  it  convenient  to  screen  himself  from  the 
consequences,  makes  a  proposal  for  the  purchase  of 
that  property,  he  certainly  ought  to  communicate  to 
the  person  with  whom  he  is  dealing  the  exact  state  of 
the  circumstances  of  the  case : "  *  and  on  that  ground 
and  under  these  circumstances  specific  performance 
was  refused, 
iii.  Prom  §  708.  (iii.)  Sometimes  the  obligation  to  disclose 
of  con-  arises  from  the  character  of  the  contract  itself.  For 
there  are  certain  contracts  which  are  said  to  be  uber- 
rimce  fidei:  i.e.j  they  are  contracts  which  from  their 
nature  demand  a  full  disclosure  of  all  material  facts 
by  the  one  contracting  party  to  the  other :  such  are 

*  See  Daviea  v.  London  A  Pro^  '  Probably  in  the  case  of  a  tenant 

vincial  Marine  Insv/rance  Co,,  8  Ch.  for  life  purchasing  from  his  trustees 

D.  469,  474.  there  is  a  relationship  imposing  a 

'  See  Imperial  Mercaniile  Credit  similar  obligation.    Seejper  James 

Association  y.  Coleman^  L.  B.  6  H.  L.J.  in  Dioconson  y.  Talbot,  L.  B.  6 

L.  189 ;  Dunne  y.  English,  L.  B.  18  Ch.  at  p.  37. 

Eq.  524.  *  FhiUips  y.  Horn/ray,  L.  B.  6 

Oh.  770,  779. 
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contracts  for  marine  insurance,  and  contracts  for  the  Pakp  in. 
formation  of  a  partnership.     In  these  cases  silence  — iLIl. 


may  be  fraud,*  So  again,  in  the  case  of  the  contract 
between  a  company  and  a  person  taking  shares,  the 
Courts  have  held  that  there  is  an  obligation  to  disclose 
material  circumstances.' 

In  the  case  of  a  contract  for  the  sale  of  a  chattel  Latent 
haying  a  latent  defect,  there  exists  an  obligation  to 
disclose  that  defect.^ 

§  709.     (iv.)  Sometimes  the  obligation  to  disclose  !▼•  ^^™ 
arises  from  the  course  of  the  negociation  itself.  negoda- 

It  is  evident  that  the  making  of  one  statement 
during  a  negociation  may  create  an  obligation  to 
make  another :  so,  if  in  the  course  of  a  negociation  A. 
make  a  statement  to  B.  which  is  false  in  fact  and 
which  A.  subsequently  discovers  to  be  false,  he  is 
nnder  an  obligation  to  state  that  discovery ;  or  if  A. 
make  a  statement  to  B.  which  at  the  time  is  true  but 
in  the  course  of  the  negotiations  becomes  false,  A. 
becomes  under  an  obligation  to  state  that  change  of 
fact  to  B.* 

"When,"  said  Lord  Blackburn,  addressing  the  Lord 
House  of  Lords,  "a  statement  or  representation  has  quoted. 
been  made  in  the  bond  fide  belief  that  it  is  true,  and 
the  party  who  has  made  it  afterwards  comes  to  find 
out  that  it  is  untrue,  and  discovers  what  he  should 
have  said,  he  can  no  longer  honestly  keep  up  that 
silence  on  the  subject  after  that  has  come  to  his 
knowledge,  thereby  allowing  the  other  party  to  go  on, 
and  still  worse  inducing  him  to  go  on,  upon  a  state- 

^  See  j)er   Lord   Blaokbum   in  Arhvright  t.  Newhold,  17  Ch.  D. 

Broumlie  y.  Camphdly  5  App.  Cas.  301. 

at  p.  954.  '  Hora/all  v.  ThamaB,  1  Hurl.  & 

'  New  Brunnvick  dtc.  Co,  y.  Mug^  Colt.  90. 

g^ridgty  1  Dr.  &  Sm.  363 ;    Central  *  Reyndl  y.  Sprye,  1  De  G.  M.  & 

BaUway  Co.  of  Venezuela  y.  JTiwA,  G.  660,  703 ;    TraiU  v.  Baring,  4 

L.  B.  2  H.  L.  99 ;  ffendenon  y.  De  G.  J.  &  S.  318,  329. 
Lacon,  L.  B.  5  Eq.  249.    Consider 
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Part  III.  ment  which  was  honestly  made  at  the  time  when  it 
— '■ — '-  was  made,  but  which  he  has  not  now  retracted  when 
he  has  become  aware  that  it  can  be  no  longer  honestly 
persevered  in.  That  would  be  fraud  too,  I  should 
say,  as  at  present  advised.  And  I  go  on  further  still 
to  say,  what  is  perhaps  not  quite  so  clear,  but  certainly 
it  is  my  opinion,  where  there  is  a  duty  or  obligation 
to  speak,  and  a  man  in  breach  of  that  duty  or  obliga- 
tion holds  his  tongue  and  does  not  speak,  and  does  not 
say  the  thing  he  was  bound  to  say,  if  that  was  done 
with  the  intention  of  inducing  the  other  party  to  act 
upon  the  belief  that  the  reason  why  he  did  not  speak 
was  because  he  had  nothing  to  say,  I  should  be 
inclined  myself  to  hold  that  that  was  fraud  also."  ^ 
Imperfect        R  710.     Again,  entire  silence  can  hardly  deceive : 

statement.  0^0/  ^ 

but  an  imperfect  statement  may  be  a  perfect  untruth. 
For  instance,  if  the  owners  of  a  business,  desiring  to 
sell  it  to  a  company,  put  out  a  prospectus  containing 
various  statements,   each  in  itself  correct,  but  keep 
silence  on  a  material  fact,  it  would  seem  well  worthy 
of    consideration  whether   these  persons   who    were 
under  no  antecedent  obligation  to  make  any  statement 
have  not,  by  saying  something,  assumed  an  obligation 
to  tell  not  only  the  truth  but  the  whole  truth.*     So 
where  a  proposed  creditor  describes  a  transaction  to  the 
proposed  sureties,  the  description  may  be  evidence  of 
a  representation  that  there  is  nothing  in  the  trans- 
action that  might  not  naturally  be  expected  to  take 
place  between  the  parties  to  the  transaction  described." 
V.  From         §  711.     (v.)  Further,  it   must,  to  prevent   confu- 
Bubse-        sion,  be  observed  that  there  are  obligations  to   dis- 
the  w)n-     closure  which  arise  from  the  contract  itself :   as,  for 
*™^*'        example,   the  obligation  on  a  vendor  of  real  estate 
honestly  to  disclose  his  title.     This  is  a  duty  arising 

1  In  BroumlieY,  Campbell ,  5  App.      6  H.  L.  377. 
Cas.  at  p.  950.  '  Lee  v.  Jones,  17  C.  B.  N.  S.  482, 

'  Consider  Peek  y.  Oumey,  L.  B.      603. 
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out  of  and  subsequent  to  the  contract,  and  the  non-  PaotIII. 
performance  of  this  duty  cannot  constitute  fraud  dans  — -Hl 
locum  contractuu    With  these  we  are  not  at  present 
concerned. 

§  712.    (vi.)  Lastly,  an  obligation  to  disclosure  may  ^.  statu- 
arise  from  statute.     The  38th  section   of  the  Com-  jnSion. 
panics  Act,  1867  (30  &  31  Vict.  c.  131V  provides  fewT 
that  "  Every  prospectus  of  a  company,  and  every  *'  ^^' 
notice  inviting  persons  to  subscribe  for  shares  in  any 
joint-stock  company,  shall  specify  the  dates  and  the 
names  of  the  parties  to  any  contract  entered  into  by 
the  company,  or  the  promoters,  directors,  or  trustees 
thereof,  before  the  issue  of  such  prospectus  or  notice, 
whether  subject  to  adoption  by  the  directors  or  the 
company,  or  otherwise ;  and  any  prospectus  or  notice 
not  specifying  the  same  shall  be  deemed  fraudulent  on 
the  part  of  the  promoters,  directors,  and  officers  of  the 
company  knowingly  issuing  the  same,  as  regards  any 
person  taking  shwes  in  the  company  on  the  faith  of 
8uch  prospectus,  unless  he  shall  have  had  notice  of 
such  contract." 

§  713  •     But  it  has  never  (it  is  believed)  been  held  Mere 
by  our  Courts  that  there  is  any  general  obligation  to  generally 
disclosure  on  the  part  of  a  vendor  or  purchaser  of  SSiehi 
chattels    or    realty,   though  the  person  maintaining  ^^ 
silence   may  know  that  the  other  party  is  acting 
under  an   erroneous  impression.     ^^  Aliud  est  celare^ 
aliud  iacere :  neque  enim  id  est  celare  quicquid  reticeasP  * 

It  has  been  justly  observed  by  Mr.  W.  W.  Story* 


'  This  section,  and  the  cases  under 
it,  are  discussed  in  the  works  of 
Lindley  L.  J.  and  Mr.  Buckley. 

«  Cicero  De  Off.  Hb.  iii.  c.  13. 
Cicero  continues:  "»ed  cum^  quod 
ta  sciaSy  id  ignorare  emolumenti  tui 
cauad  velia  eoa,  quorum  inUrsit  id 
icire.^^  The  passage  has  been  cited 
hj  L(»d  Mansfield  in  Carter  y. 
Boehm  (3  Bur.  1910),  and  by  Knight 


Bruce  L.J.  in  Nelthorpe  v.  Holqate 
(1  CoU.  221).  If  the  whole  is  to 
express  the  principles  of  our  law, 
vtlis  must,  it  is  conceiyed,  import 
not  only  wiU  but  some  act  conse- 
quent thereupon.  Davenport  y. 
Charaley,  34  W.  B.  391.  See  %upra, 
§  705,  note  1 . 

'  Law   of   Oontraots  (5th  ed«), 
8.644. 
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PiBT  III.  that  "  it  is  the  general  policy  of  the  law,  in  order  to 
— • — '-  induce  vigilance  and  caution  and  thereby  to  prevent 
those  opportunities  of  deceit  which  lead  to  litigation,  to 
throw  upon  every  man  the  responsibilities  of  his  own 
contracts  and  to  burden  him  with  the  consequences  of 
his  careless  mistakes."  "I  am  not  aware,"  said  Lord 
Chelmsford,  addressing  the  House  of  Lords  in  the  case 
of  Peek  V.  Gurney^^  "  of  any  case  in  which  an  action 
at  Law  has  been  maintained  against  a  person  for  an 
alleged  deceit,  charging  merely  his  concealment  of  a 
material  fact  which  he  was  morally  but  not  legally 
bound  to  disclose."  The  case  of  Keates  v.  The  Earl  of 
Cadogan^  is  an  authority  for  the  proposition  that  there 
is  no  obligation  on  a  proposed  lessor  of  a  house  in  a 
ruinous  and  unsafe  condition  to  inform  the  proposed 
lessee  of  its  state.  In  Horsfall  v.  Thomas^  it  was 
decided  that  the  vendor  of  a  chattel  is  under  no 
obligation  to  disclose  a  patent  defect.  In  Smith  v. 
HugheB  *  the  Court  of  Queen's  Bench  determined  that 
the  passive  acquiescence  of  the  seller  of  chattels  in  the 
self-deception  of  the  buyer  does  not  entitle  the  latter 
to  avoid  the  contract.  Lastly,  in  Edwards-Wood  v. 
Marjorihanks^  a  contract  was  made  for  the  sale  of  an 
advowson,  nothing  being  said  or  asked  as  to  the 
income  of  the  living,  which  was  in  fact  subject  to  a 
charge  in  favour  of  the  Governors  of  Queen  Anne's 
Bounty,  for  repayment  of  a  sum  borrowed  from  them 
to  rebuild  the  parsonage :  the  purchaser  filed  his  bill 
for  specific  performance  with  compensation,  but  got 
a  decree  only  for  specific  performance  without  com- 
pensation: and  from  this  he  ineflfectually  appealed, 
first  to  the  Lords  Justices,  and  lastly  to  the  House  of 
Lords. 

1  L.  R.  6  H.  L.  at  p.  390;  and         «  L.  B.  6  a  B.  597. 

see  p.  403.  ^  1  Giff.  384 ;  3  De  G.  &  J.  329; 

>  10  G.  B.  591.  7  H.  L.  0.  806.    See  also  Haytvood 

'  1  H.  &  Oolt.  90.  Y.  Cope,  25  Beav.  140. 
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§  714.  Again,  as  regards  the  purchaser,  he  is  not  Pam  ra, 
under  an  obligation  to  communicate  any  circumstance  -^ — - 
which  may  enhance  the  value  of  the  thing  bought  by  pnrohaaer. 
him.  So  that,  for  instance,  a  man  knowing  of  the 
existence  of  a  mine  under  an  estate  may  validly  deal 
with  the  owner  who  is  ignorant  of  this  fact,  without 
any  communication  of  it.^  And  so  where  a  first 
mortgagee,  with  power  of  sale,  having  entered  into 
an  arrangement  not  amounting  to  a  binding  contract 
for  the  advantageous  sale  of  part  of  the  mortgaged 
property,  afterwards  bought  up  at  a  reduced  price  the 
interest  of  the  second  mortgage  without  informing 
him  of  the  arrangements  for  sale,  a  bill  to  set  aside 
the  sale  by  the  second  mortgage,  on  the  ground  of  the 
suppression  of  information  by  the  purchaser,  was 
dismissed  by  Lord  Romilly  M.R.,  and  subsequently 
by  Lord  Cranworth.*  Nor  is  the  purchaser  liable  to 
an  action  for  deceit  for  misrepresenting  the  seller's 
chance  of  sale,  or  the  probability  of  his  getting  a 
better  price  than  that  offered.^ 

§  715.  The  case  is  however  quite  different  when,  Aggree- 
in  addition  to  silence,  something  is  done  by  the  one  oeaiment. 
party  to  conceal  from  the  other  some  fact  material  to 
that  other  party.  Thus  where  a  wall  which  required 
to  be  maintained  against  the  Thames  was  industriously 
concealed,  a  bill  for  specific  performance  was  dismissed, 
though  without  costs.^ 

So   again    where    colliery-owners    entered  into  a  Fothergiu 
contract  for  the  purchase  of  a  farm  adjoining  their  ^*     *  *^' 
colliery  not  only  without  disclosing,   but  (it  would 
seem)  studiously  concealing  the   fact,  of  which  the 
vendors  were  at  the  time  wholly  ignorant,  that  they 
(the  purchasers)  had  wrongfully  taken  2,000  tons  of 

>  Fox  Y.  MaerHhy  2  Bro.  C.  C.  >  Vernon  y.  Keys,  12  East,  632. 

400,  420 ;  cf.  WaUerB  v.  Morgan,  3  *  Shirley  v.  StraUony  1  Bro.  0. 0. 

De.G.  F.  &  J.  at  p.  723.  440.    Distmgoish  Gook.  y.  Waugh, 

*  Dolman  y.  Nokes,  22  Beay.  402.  2  GifT.  201. 
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PABTni.  coal  from  under  the  farm,  the  Court  dismissed  the 
— '■ — '-  purchasers'  bill  for  specific  perfonuance,  and  on  the 
vendors'  bill  ordered  the  contract  to  be  cancelled.* 
This  case,  perhaps,  turns  on  the  fact  that  the  thing* 
concealed  was  a  wrong  done  by  the  one  party  to  the 
contract  to  the  other.  And  where  A.  agreed  to  sell 
his  land  to  B.  at  a  halfpenny  per  square  yard,  which 
amounted  to  about  600/.,  when  the  real  value  was 
2,000/.,  and  the  defendant  asked  the  attorney  whom 
he  employed  to  calculate  the  amount  before  the  con- 
tract was  signed,  not  to  tell  the  plaintiff  how  small 
it  was,  the  Court  granted  an  interlocutory  injunction 
to  stay  proceedings  at  Law.*  In  Hill  v.  Grat/^  the 
plaintiff  had  employed  an  agent  to  sell  a  picture,  and 
the  defendant  bought  it  under  the  belief  that  it  had 
belonged  to  a  third  person.  The  case  has  sometimes 
been  thought  to  support  the  proposition  that  mere 
silence  may  be  fraudulent.  But  in  Keates  v.  Earl  of 
Cadogan^  Jervis  C.J.  pointed  out  that  the  case  really 
turned  on  the  *^  aggressive  deceit"  on  the  part  of 
the  agent  of  the  seller:  and  if  the  case  cannot  be 
supported  on  this  ground  it  seems  not  to  be  law.* 
On  Mile  Even  as  regards  a  sale  with  all  faults,  the  indus- 

faSw»!^     trious  and   active  concealment  of    faults  would  be 

fraudulent.* 
PnichAfler  §  716.  So,  though  the  purchaser  may  keep  silence 
SSeimy  as  to  the  advantages  of  the  estate,  he  must  not  go  any 
p^^-  further  than  silence.  "A  very  little,"  said  Lord  Eldon, 
tion  or^  a  jg  guflScient  to  affect  the  application  of  that  principle, 
tion.  If  a  word,  if  a  single  word  be  dropped  which  tends  to 
mislead  the  vendor,  that  principle  will  not  be  allowed 
to  operate."     Accordingly,  in  the  case  before  his  Lord- 


^  Fothergill  y.  PhiUipi,  L.  B.  6         »  See  per  "Lord  Chehnatordm  Peek 
Ch.  770.  V.  Qumey,  L.  E,  6  H.  L.  891. 

'  Deane  y.  Bastron,  Anstr.  64.  •  Baglehole  y.   WaUerSy  3  Camp, 

s  1  Stark.  434.  154 ;  Schneider  y.  Heathy  id.  506. 

*  10  0.  B.  591. 
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ship,  the  purchaser  haying  made  such  suggestions  of  Pm  m. 
what  was  not  true,  the  contract  was  set  aside  :^  and  — '- — '- 
in  a  case  where  a  solicitor  bought  of  a  person  in 
difficulties  who  was  selling  without  professional  ad- 
vice, and  untruly  represented  the  nature  and  title  of 
the  property  as  such  that  no  one  but  a  professional 
man  would  purchase  it,  specific  performaJtce  was  re- 
fused.* 

§  717.  It  is  possible  that  silence  which  would  not  suenoe 
constitute  fraud  may  yet  constitute  such  unfairness  duient, 
in  a  contract  as  to  stay  the  hand  of  the  Court.  The 
case  of  Ellard  y.  Lord  Llandaff^  if  it  is  to  be  supported 
on  the  ground  of  the  silence  of  the  lessee  as  to  the 
fact  that  one  of  the  liyes  in  the  surrendered  lease 
was,  at  the  time  of  signing  the  contract,  in  extremis^ 
rests  upon  this  principle:  and  was  so  put  by  Lord 
Manners  in  deciding  it.^ 

§  718.     The  employment  of  a  puffer  at  auctions  is  Puffing  at 

•  •  J.  jjp„j«»x"         auctions. 

in  some  circumstances  regarded  as  fraud,  aiiectmg 
the  contract  made  at  the  auction.  The  cases  prior 
to  the  recent  legislation  seem  to  fall  under  three 
heads. 

§  719.     (i.)  Where  the  sale  is  announced  to  be  i.  Whew 
without  reserye,  this  excludes  any  interference  on  the  out  re- 
part  of  the  yendor  which  can  under  any  possible  ^^^^' 
circumstances  affect  the  right  of  the  highest  bidder  to 
haye  the  property  knocked  down  to  him,  and  that 
without  reference  to  the  amount  to  which  the  highest 
bidding  shall  go.*    Therefore  the  employment  by  the 
yendor  in  such  a  sale  of  one  or  more  persons  to  keep 
up  the  price  on  his  behalf  amounts  to  fraud  in  the 


1  Turner  v.   Harvey^  Jac,   169,  Beay.  27. 
178 ;  and  see  WaXterB  y.  Morgan,  3         '  1  BaU  &  B.  241. 
De  G.  F.  &  J.  at  pp.  723-4 ;  Davie$         «  See  also  supra,  §  402. 
y.  Cooper,  5  My.  ft  Gr.  270.  *  Per  Lord  Gotteaham  in  Robin- 

»  DavU  y.  Abraham,  6  W.   B.  «o»  y.  Wall,  2  Ph.  376. 
465.     Of.  Summers  y.  Griffiths,  35 
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Pass  iil  Contemplation  of  the  Court/  and  is  a  bar  to  specific 
— '- — '-  performance.*  Where  the  vendors,  assignees  of  an 
insolvent,  put  up  his  life  interest  in  certain  property 
for  sale  by  auction  without  reserve,  having  previously 
entered  into  an  arrangement  with  a  person  whose  wife 
was  interested  in  remainder,  that  he  should  bid  35,000/. 
and  be  the  purchaser,  unless  a  higher  sum  should  be 
bid,  and  this  fact  was  concealed,  it  was  held  to  taint 
the  sale  to  the  defendant  at  the  auction,  though  he 
purchased  for  49,800/.* 

§  720.  The  statement  that  a  sale  is  without  re- 
serve may  of  course  be  modified  by  other  statements  : 
as  in  one  case  of  a  sale  under  the  Court,  where  it  was 
stated  that  the  sale  was  without  reserve,  but  that  all 
parties  to  the  suit  had  liberty  to  bid :  the  plaintiff  bid 
against  the  purchaser  and  ran  him  up,  and  the  Court 
of  Appeal  in  Chancery  held  that  the  result  of  the  two 
statements,  though  not  very  consistent,  was  such  that 
the  purchaser  could  not  complain,^ 

§  721.  (ii.)  Where  there  is  no  declaration  that 
S^^yed.  the  sale  is  without  reserve,  and  no  right  of  bidding  is 
expressly  reserved  to  the  vendor,  and  he  employs  one 
person  to  prevent  the  property  going  at  an  under- 
value; this  has  been  thought  not  to  be  fraud  in  the 
contemplation  of  a  Court  of  Equity,^  though  it  clearly 
was  in  that  of  the  Courts  of  Common  Law.^  The 
distinction  however  was  disapproved  of,  if  not  doubted, 
by  Lord  Cranworth  in  the  case  of  Mortimer  v.  BellJ 


ii.  One 
puffer 


*  Thometi  Y.  Haines,  16  U.  &W. 
367,  where  the  earlier  cases  are 
cited. 

'  Meadows  y.  Tannery  5  Mad.  34. 
As  to  an  intending  purchaser  buy- 
ing off  bidders,  see  Heffer  v.  Martyn, 
15  W.  E.  390 ;  36  L.  J.  Ch.  372 ; 
and  cf .  Be  Carew*s  Estate,  26  Beay. 
187. 

>  Bobinson  y.  WaU,  10  Beay.  61 ; 
S.  0.  2  Ph.  372. 


«  Dimmock  y.  HalleU,  L.  B.  2  Ch. 
21. 

*  8mUh  y.  Clarke,  12  Ves.  477 ; 
Woodward  y.  MiUer,  2  CoU,  279; 
Flint  y.  Woodin,  9  Ha.  618;  Bram- 
ley  y.  Alt,  3  Yes.  620. 

•  P<er  Lord  Wensleydale  in  7Aor-> 
nett  y.  Haines,  15  M.  &  W.  372 ; 
Orowder  y.  Austin,  3  Bing.  368. 

^  L.  B.  1  Ch.  10. 
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§  722.     Inasmuch  as  a  contract,  if  originally  void  PASTin. 
by  the  Common  Law,  ought  not  to  be  enforced  by  — '■ — - 
Equity,  the  defendant  in  a  suit  in  the  Court  of  Chan-  in  Chan- 
cery for  specific  performance  might  avail  himself  of  ^^^^' 
the  defence  furnished  by  this  fraud  at  Law,  and  that 
formerly  by  means  of  a  trial  of  the  question  at  Law.* 

§  723.  (iii.)  Even  in  the  absence  of  any  declara-  iii.  Several 
tion  that  the  sale  is  without  reserve,  the  employment 
of  two  or  more  persons  as  puffers  has  in  all  Courts 
been  considered  fraudulent,  inasmuch  as  only  one 
person  can  be  necessary  to  protect  the  property,  and 
the  employment  of  more  can  only  be  to  enhance  the 
price.* 

§  724.  The  decision  in  the  case  of  Mortimer  v.  'nieSaie 
Bell  above  mentioned  led  to  the  passing  of  an  Act  of  hy  auc- 
Parliament  (tha  30  &  31  Vict.  c.  48),  which  was  intro*  iser.  ° ' 
duced  by  Lord  St.  Leonards. 

The  4th  section  of  this  Act  enacts  that,  after  the  SeoUon  4. 
passing  of  the  Act,  whenever  a  sale  by  auction  of  land 
would  be  invalid  at  Law  by  reason  of  the  employment* 
of  a  puffer,  the  same  shall  be  deemed  invalid  in  Equity 
as  well  as  at  Law. 

Land  is  defined  to  include  hereditaments  of  what- 
ever tenure:  but  the  difference  of  the  view  of  the 
Courts  of  Common  Law  and  Equity  as  to  fraud  in 
auctions  of  chattels  (if  such  difference  exist)  is  left  in 
its  pristine  vigour. 

§  726.     The  5th  section  of  the  Act  enacts  that  the  Section  6. 
particulars  or  conditions  of  sale  by  auction  of  any  land 
shall  state,  (a)  whether  such  land  will  be  sold  without 
reserve,  or  (b)  subject  to  a  reserved  price,  or  (c) 
whether  a  right  to  bid  is  reserved :  and 

(a)  If  the  land  be  sold  without  reserve,  it  is  not 

lawful  for  the  seller  to  employ  any  person  to  bid  at 

^  Woodward  y.  MiUer,  2    Coll.      ruM  y.  Eatnes,  15  M.  &  W.  372. 
279.  See  also  Bex  y.  Marsh,  3  T.  ft  J. 

*  Per  Lord  Wensleydale  in  Thor-     331 ;  Bramky  y.  AU,  3  Yes.  620. 
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such  sale,  or  for  the  auctioneer  to  take  knowingly 
any  bidding  from  any  such  person. 

(b)  In  the  event  of  the  land  being  sold  subject  to 
a  reserved  price  the  Act  is  silent,  but  it  has  been 
held  that  in  the  absence  of  express  stipulation,  it  is 
not  lawful  to  employ  any  person  to  bid  up  to  the 
reserved  price.^ 

But  (c)  in  the  event  of  a  reservation  of  a  right  to 

the  seller  to  bid,  it  is  lawful  for  him  or  for  any  one 

person  on  his  behalf  to  bid  at  such  auction  in  such 

manner  as  he  may  think  proper  (sect.  6).* 

§  726.     As  with  regard  to  misrepresentation,  so 

with   regard  to  fraud  in  general,  delicate  questions 

arise  where  the  fraud  alleged  is  that  of  the  agent 

practised  on  third  persons,  and  the  principal  is  sued 

on  the  ground  of  deceit  or  for  rescission  by  reason  of 

such  fraud.^     But  in  actions  for  specific  performance 

these  questions  cannot  arise.     If  the  principal  of  the 

fraudulent  agent  were  the  plaintiff,  he  would  not  be  at 

liberty  to  avail  himself  of  that  agency  in  part  and 

repudiate  it  in  the  rest  of  the  transaction :  to  such  a 

case   the  well-established    principle   of    Equity   that 

innocent  parties  cannot  derive  benefits  from  the  fraud 

of  others^  would  apply.     If  on  the  other  hand  the 

fraud  were  that  of  the  defendant's  agent,  the  plaintiff 

by  suing  on  the  contract  would  have  waived  the  fraud 

and  ratified  the  contract. 

§  727.  A  particular  class  of  cases  arising  from 
the  agency  of  directors  and  the  fact  that  corporations 
are  incapable  of  personal  fraud  has  occupied  much 
attention  in  the  Courts  of  late  years,  and  has  evoked 
a  considerable  variation  of  opinion  amongst  the  learned 


»  OHliat  V.  Oaiiat,  L.  E.  9  Eq. 
60. 

»  See  ParJiU  v.  Jepion,  46  L.  J. 
0.  P.  629. 


>  See  aupra,  §  662. 


*  Bridgman  v.  Crreen,  Wilm.  Not. 
58 ;  Hugveniii  y.  Baseleyf  14  Ves. 
289;  Nicors  case,  3  De  G.  ft  J. 
387,  438. 
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Judges.^     But  the  question  can  hardly  arise  in  cases  Pam  iii. 
of  specific  performance  for  the  reason  indicated  in  the  — '— 
last  preceding  section. 

§  728.  Will  the  fraudulent  act  of  a  mere  stranger,  P«^d  by 
to  which  the  plaintiff  was  neither  party  nor  privy,  stranger. 
deprive  him  of  his  right  to  enforce  the  performance  of 
a  contract  ?  The  question  has  never,  it  is  believed, 
been  judicially  answered.  But  upon  the  general 
equitable  principle  that  no  person  though  innocent 
can  derive  a  benefit  from  the  fraud  of  another,  the 
contract,  if  resting  absolutely  in  fieri^  could  not  be 
enforced.  If  the  plaintiff  were  an  assign  for  value  of 
the  contract,  or  if  the  contract  were  partly  performed, 
the  conclusion  might  probably  be  different.* 

§  729.  The  foregoing  passage  was  discussed  by 
Kekewich  J.  in  a  recent  case :  There  a  mortgagee 
had  brought  an  action  for  foreclosure  or  sale  against 
the  mortgagor,  in  which  an  order  for  sale  was  made, 
of  which  the  mortgagee  had  the  conduct.  A.,  an 
agent  for  B.,  the  owner  of  the  equity  of  redemption, 
after  the  biddings  of  the  defendant  had  gone  beyond 
the  reserve  fund,  bid  without  any  intention  of  really 
performing  the  contract,  which  neither  A.  nor  B.  had 
the  means  to  perform.  As  the  result  of  these  bids  the 
defendant  gave  more  than  he  would  otherwise  have 
done.  The  Court,  without  deciding  whether  the 
fraud  of  a  stranger  will  or  will  not  prevent  specific 
performance  in  some  circumstances,  held  that  the 
conduct  of  A.  did  not.^  If  the  mere  mistake  of  the 
defendant  is  a  defence  in   specific  performance^^  it 

»  Bark^  V.  Ortai  Western  Bail  v.  Addie,  L.  E.  1  H.  L.  Sc.  145  ; 

Co.,    5  H.  L.  0.   72 ;    Burma  y.  Madcay  v.  Commercial  Bank  of  New 

PenneU,  2  ib.  497 ;  Neu)  Brunswick  Brunswicky  L.  E.  5  P.  0.  394 ;  Swire 

and  Canada  Bail,  dke,  Co,  v,  Cony^  y.  Francis^  3  App.  Gas.  106. 
heare,  7  ib.  711  (S.  C.  4  Giff.  339;  »  Consider  Cohhett  y.   Brock,  20 

1  De  G.  F.  &  J,  578) ;   National  Beay.  524. 

Exchange  Co,  of  Glasgow  y.  Drew^  2  '  Union  Bank  y.  Munster,  37  Cb. 

Maoq.  103;  NicoVs  case,  3  De  G.  &  D.  51. 
J.  387 ;    Wf9(^m  Bank  of  Scotland  See  infra^  §  758. 

F.  Z 
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PabtIII.  woiild  seem  that  mistake  produced  by  the  fraud  or 
— 'J^Il  misconduct   of    a   third   party  may  also    furnish   a 

defence. 
The  fraud       §  730.     The  e£Fect  of  fraud  on  the  contract  tainted 
entire        by  it  cxtcnds  to  the  entirety  of  the  contract,  though 
^^      '    the  fraud  may  only  have  arisen  or  been  practised  as 
regards  one  term  or  one  part  of  that  contract.     Hence 
the  party  guilty  of  the  fraud  caimot  enforce  the  con- 
tract to  any  extent  even  though  he  may  waive  tiie 
part  affected  by  the  fraud. 
So  does  R  731.     The  same  results  follow  from  misrepre- 

Dentation,   scntatiou,  cvcu  though  mnoccnt. 

In  a  case  where  there  was  a  misrepresentation  which 
the  Judge  considered  not  to  have  been  wilful,  but  to 
have  arisen  from  misunderstanding  as  to  the  surrender 
of  a  lease  on  part  of  the  property  which  was  to  be 
exchanged,  and  the  plaintiff  offered  to  take  the  land 
subject  to  the  lease,  and  thus,  as  he  contended,  to 
abide  by  the  contract,  exonerated  from  what  was 
affected  by  the  misrepresentation;  so  that  the  ques- 
tion  distinctly  arose  whether  the  misrepresentation 
avoided  the  contract  in  toto  or  only  quoad  hoc;  Plumer 
M.R.  said,  "there  is  no  authority  anywhere,  no  case 
where  the  Court  has,  when  misrepresentation  was  the 
ground  of  a  contract,  decreed  the  specific  performance 
of  it ;  and  nothing  would  be  more  dangerous  than  to 
entertain  such  a  jurisdiction.  The  principle  on  which 
performance  of  an  agreement  is  compelled,  requires 
that  it  must  be  clear  of  the  imputation  of  any  decep- 
tion. The  conduct  of  the  person  seeking  it  must  be 
free  from  all  blame :  misrepresentation,  even  as  to  a 
small  part  only,  prevents  him  from  applying  here  for 
relief.  The  reason  of  this  is  obvious :  if  it  be  so 
obtained,  the  contract  is  void  both  at  Law  and  in 
Equity.  Wlien  an  agreement  has  been  obtained  by 
fraud,  is  the  effect  to  alter  it  partially,  to  cut  it  down 
or  modify  it  only  ?    No ;  it  vitiates  it  in  toto  ;  and  the 
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party  who  has  been  drawn  in  is  totally  absolved  from  f^bt  iii. 
obligation.  If  so,  what  equity  has  the  other  party,  — '- — '- 
who,  by  his  misconduct  has  lost  one  contract,  to  call 
on  the  Court  for  his  benefit  to  make  a  new  one  ?  If 
the  defendant  were  willing  to  consent  to  it,  and  to 
enter  into  a  new  agreement,  it  would  be  a  different 
case ;  but  if  he  refuses,  if  he  insists  that  he  is  absolved 
from  it,  what  equity  can  there  be  in  favour  of  the 
other?"* 

§  732.  The  view  that  fraud  operates  on  the  entire  -»«M^«fc'  ▼. 
contract  was  adopted  and  approved  by  the  Court  of 
Appeal  in  Chancery  in  Rawlins  v.  Wickham^  which 
was  a  suit  for  rescission :  where  the  defendant  urged 
that  justice  would  be  done  not  by  rescinding  the 
contract,  but  by  directing  the  representation  to  be 
made  good:  but  the  contention  was  rejected  by 
Knight  Bruce  and  Turner  L, JJ.,  on  the  ground  that 
the  misrepresentation  gave  a  right  to  avoid  the  entire 
contract. 

§  733.  The  effect  of  fraud  on  the  contract  is  two-  The  two- 
fold. First,  it  renders  the  contract  voidable  at  the  of  fraud. 
election  of  the  defrauded  party :  secondly,  it  operates 
as  a  personal  bar  to  specific  performance.  These  two 
effects  are  for  many  purposes  distinguishable  :  for  ex- 
ample, the  right  to  rescind  may  be  lost,  and  the  right 
to  object  to  specific  performance  may  remain.  These 
two  effects  will  therefore  be  considered  separately. 

§  734.     The  first  effect  of  fraud  is  to  render  the  Contract 
whole   contract  voidable,   but  voidable  only.      The  not  void! 
contract  is  not  void:  it  is  not  a  nullity.     ^^ It  is  now 
well  settled,"  said  Lord  Campbell  C.J.  in  The  Deposit 
and  General  Life  Assurance  Co.  Registered  v.  Ayscough^ 

9 

»  Visoatmt  CUrmoni  v.  Tasburgh,  »  6E1.  &  Bl.  761.  See  also  N%cor$ 
IJ.  &  W.  at  pp.  119,  120.  case,  3  De  G.  &  J.  387, 431 ;  Clarke 

*  3  De  G.  &  J.  304.  See  also  y.  Dickson,  El.  B.  &  E.  148;  Oakes 
Kennedy  y.  Panama  Ac.  Mail  Co,,  y.  Turquand,  L.  B.  2  H.  L.  325, 
L.  B.  2  Q.  B.  580,  587.  346;    UrquhaH  y.  Macpherson,   3 

App.  Cas.  831. 

7.2 
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Pam  m.  "  that  a  contract  tainted  by  fraud  is  not  void  but  only 
— '- — '-  voidable  at  the  election  of  the  party  defrauded."     It 

is  valid  till  disaffirmed,  not  void  till  affirmed.* 
Conse-  S  735.     From    this    distinction,   many  important 

wmtraot'e   consequenccs  follow:   it  follows  that  the  defrauamg 
voidable     party  is  bound  until  the  defrauded  party  elect  to  the 
°"  ^'         contrary,  and  that  he  can  never  set  up  any  invalidity 
in  the  contract :  it  follows  that  the  defrauded  party  is 
equally  bound,  until  he  rescind :  *  it  follows  that  the 
property  the  subject  of  the  contract  passes  to   the 
purchaser,   whether  defrauding    or   defrauded,    until 
avoidance:  it  follows  that  all  mesne  dispositions  by 
the  defrauding  party  to  third  persons  not  parties  or 
privies  to  the  fraud  are  valid,  so  that  third  persons 
may  acquire  absolute  interests  and  rights  under  the 
fraudulent  contract;^  and  lastly,  it  follows  that  the 
defrauded  party  may,  by  electing  to  be  bound  or  by 
losing  his  right  to  repudiate,  become  absolutely  bound 
by  the  contract. 
How  right      §  736.     The  right  of  rescinding  a  contract  may 
may  be      howcvcr  be  prccludcd  or  lost  by  any  one  of  the  foUow- 
mg  circumstances,  viz.,   (i.J  impossibility:    (ii.)  the 
vesting  of  an  interest  under  the  contract  in  an  inno- 
cent person  which  renders  rescission  inequitable :  (iii.) 
the  election  of  the  defrauded  party  to  abide  by  the 
contract :  or  (iv.)  the  inability  of  the  defrauded  party 
to  perform  the  obligation  which  rests  upon  him  to 
make  restitution  on  his  part.* 
i.Reecis-        §  737.     (i.)  The  rcscissiou  has  become  impossible 
^^b™'     when  its  object  is  to  get  back  something  which  is 
actually  destroyed,  as,  e.ff.y  if  A.  sought  to  rescind  a 


^  See  per  Lord  Cairns  in  Eeese  ^  Stevenson  y.  Newnham,  13  0.  B. 

Biver  Silver  Miniyig  Co.  v.  Smith,  285,  302. 

L.  B.  4  H.  L.  at  p.  69.  ^  See    CUmgh    v.    London    and 

*  Deposit  and  General  Life  Aa^  North  Western  Rail,  Co,,  L.  B.   7 

surance  Co,  Registered  v.  Ayscough,  Ex.  26. 
6  El.  &  Bl.  761. 
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contract  for  the  sale  of  a  sheep  to  B.,  which  sheep  B.  paotiil 

Ch   xiv 

had  killed  and  eaten.*  — '■ — - 


The  rescission  would  be  equally  impossible,  but  for 
a  legal  and  not  a  physical  reason,  if  B.  instead  of 
killing  the  sheep  had  sold  it :  for  the  contract  between 
A.  and  B.,  not  being  void,  vested  the  property  in  B., 
and  consequently  before  rescission  B.  could  make  a 
good  title  to  C,  and  C.  could  hold  free  from  any  right 
of  rescission  in  A.*  It  is  too  late  for  the  defrauded 
vendor  to  declare  his  election  to  rescind  when  the 
property  has  passed  from  the  fraudulent  vendee  to  a 
third  person." 

§738.  (ii.)  The  rescission  is  inequitable  when  ii- Bfleds- 
third  persons  innocent  of  the  fraud  have  acquired  equitable. 
interests  under  the  contract,  and  such  innocent  per- 
sons would  consequently  be  injured  by  its  rescission. 
So  in  the  great  case  arising  out  of  Overend,  Gurney 
&  Co.'s  failure,  it  was  held  by  the  House  of  Lords 
that  the  person  who  took  shares  by  reason  of  a  fraudu- 
lent misrepresentation  could  not  after  a  winding-up 
order  rescind  this  contract,  and  have  his  name  removed 
from  the  list,  because  the  creditors  of  the  company 
had  acquired  an  interest  in  the  enforcement  of  the 
contract  which,  as  they  were  innocent,  the  shareholder 
could  not  defeat  by  rescinding.*  This  reasoning,  of 
course,  does  not  apply  to  private  partnerships:  to 
allow  rescission  against  a  company  after  winding  up 
would  be  to  interfere  with  the  rights  of  creditors, 
whilst  to  permit  it  in  the  case  of  a  private  partnership 
leaves  all  their  rights  intact.^ 

§  739.     (iii.)  An  election  to  abide  by  the  contract  m.  Eiec- 
will  prevent  its  rescission.     A  person  defrauded  into  abWeby 

^  Pothier,  da  Contrat  de  Yente,         *  Oakes  y.  Turquand,  L.  B.  2  H. 
8.  348.  L.  32d;  Mixer's  case,  4  De  G.  &  J. 

»  Kingsford  v.  Merry,  1 1  Ex.  677 ;      676, 
LoadY.  Green,  16  M.  &  W.  216,  219.  ^  Tenner^y.  City  of  OUugow  Bank, 

^  White  V.  Garden,  10  C.  B.  919,      4  App.  Cas.  616 ;  Adam  v.   New- 

higging,  13  App.  Caa.  308,  322. 


342  OF  THE  DEFENCES  TO  THE  ACTION. 

Fabt  ui.  making  a  contract  has  but  an  election,  and  an  election 

— '- — '-  once  determined  is  determined  for  ever.*     Whether 

tract?^'     this  election  must  be  made  within  a  reasonable  time, 

or  whether  the  party  entitled  to  elect  may  do  so  at 

any  time,  unless  he  has  in  the  meanwhile  lost  that 

right  on  some  other  ground,  as,  e.ff.,  the  acquisition 

of  rights  by  third  parties,  is  a  question  left  open  by 

the  most  recent  case  on  this  subject.^    It  is  certain, 

however,  that  in  the  case  of  rescission  for  fraud,  the 

election  once  determined  in  favour  of  the   contract 

precludes  any  subsequent  rescission.® 

Contracts        8  740.     In  the  case  of  contracts  to  take   shares 

to  take         . 

Bhares.       iuduccd  by  a  misrepresentation  of  the  objects  of  the 
company,  it  is  now  determined  that  the  date  of  the 
allotment  of  the   shares  is  the  very  latest  date  to 
which  the  reasonable  time  for  election  extends.* 
How  dec-       §  741.      The  election  to  abide  by  a  contract  may 
be  m^*e^    be  by  express  words  or  may  be  inferred  from  acts 
done  with  a  knowledge  of  the  invalidity  of  the  con- 
tract.^     The  election   is  not    necessarily  formal   or 
express. 
Election         As  sooH  as  the  fraud  is  discovered  the  right  to  elect 
arises :  and  if  this  has  been  exercised  by  affirming  the 
contract,  the  subsequent  discovery  of  fresh  incidents 
of  the  same  fraud  will  not  give  rise  to  a  new  right  to 
rescind.* 
iv.  Li-  §  742.     (iv.)  The  person  who  seeks  rescission  and 

makeresti-  thereby  restitution  to  his  state  before  the  contract  must 

tution. 

'  Comyn,  Dig.    Election,    o.   2.  L.  325,  and  particularly  352,  where 

Cloughy,  London  and  North-  Western  the  earlier  cases  are  considered. 

Bail  Co,,  L.  E.  7  Ex.  26,  34.  »  Per  Lord  Lyndliurst  in -4«iiworf 

*  Morrison  v.  Universal  Marine  v.  Small,  6  01.  &  Fin.  432;  Mac- 
Insurance  Co,,  L.  E.  8  Ex.  40,  197,  bryde  v.  Weekes,  22  Bear.  533, 
particularly  205,  Comyn,  Dig.  Election,  o.  1.    Clough 

'  Campbell  v.  Fleming,  1  A.  &  E.  v.  London  and  North-Western  Rail, 

40;    Clough  v.  London  and  North-  Co,,  L.  E.  7  Ex.  26;  Morrison  v. 

Western  Rail,  Co,,  L.  E.  7  Ex.  26.  Universal   Marine   Insurance    Co,, 

See  also  Gray  y.  Fowler,  L.  E.  8  Ex.  L.  E.  8  Ex.  197,  203. 

249.  •  CampheU  v.  Fleming,  1  A.  &  E. 

«  Oakes  y.  Tvrquand^  L.  E.  2  H.  40. 
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do  the  like  on  his  part  and  make  restitution:  ^^ Resti-  pibtHI. 
tutio  in  integrumj^  said  Lord  Cranworth/  "  can  only  be  —^ — '- 
had  where  the  party  seeking  it  is  able  to  put  those 
against  whom  it  is  asked  in  the  same   situation  in 
which  they  stood  when    the   contract  was   entered 
into." 

If  by  any  act  on  his  part,  done  even  in  ignorance 
of  the  fraud,  the  defrauded  party  has  made  this  im- 
possible, he  cannot  obtain  rescission :  ^  as,  e.g.^M  A. 
has  by  fraud  been  induced  to  buy  a  sheep  of  B.  and 
seeks  the  repayment  of  the  money  paid  to  B.,  he  must 
offer  to  restore  the  sheep,  and  if  he  has  himself  killed 
the  sheep  he  cannot  seek  such  rescission,^  though  he 
may  still  maintain  his  action  against  B.  for  the  fraud 
practised  on  him.  So,  again,  no  fraud  in  bringing 
about  a  marriage  settlement  will  enable  the  defrauded 
parfrjr  after  marriage  to  rescind  it.0 

In  the  CMe  of  Clarke  v.  DickBon^  the  plaintiff  sought  ou^^^  ▼• 
to  rescind  a  contract  for  the  sale  of  shares  in  a  mine, 
and  the  following  facts  were  held  to  be  several  grounds 
of  objection  all  falling  under  this  principle :  (1)  that 
he  had  held  the  shares  for  three  years,  and  that  they 
were  not  the  same  shares  at  the  beginning  of  the  time 
as  at  the  end;  (2)  that  he  had  received  dividends; 
(3)  that  he  had  concurred  in  the  conversion  of  the 
concern  from  a  partnership  on  the  cost-book  principle, 
into  a  joint-stock  corporation ;  and  (4)  that  at  the  time 


^  In  WuA/ffm  Bank  of  SooUand  y. 
Addie,  L.  B.  1  H.  L.  Sc.  at  p.  164. 

*  S.  0.  166. 

>  See  Clarke  y.  Dickson,  El.  B. 
&  E.  148.  NicoPB  case,  3  De  G.  &  J. 
387,  431 ;  McUurin  y.  Tredennick, 
12  W.  B.  740;  Cfreai  Ltixembourg 
Bail,  Co.  y.  Magnay,  25  Beay.  586. 
ThiB  case,  bo  far  as  it  deteimined 
that  the  plaintiffs  had  lost  their 
remedieB  l)e6ides  rescission,  seems 


bad  law.  See  Kimher  y.  Barber, 
L.  B.  8  Oh.  56. 

*  Johnston  y.  Johnston,  32  W.  B. 
1016 ;  33  W.  B.  80. 

^  "EL.  B.  &  E.  148.  See,  too, 
Sheffield  Nickel  Co.  y.  Unwin^  2 
a  B.  D.  214,  223;  UrquhaH  y. 
Mcpherson,  3  App.  Cas.  831 ;  and 
consider  Maturin  y.  Tredennick, 
12  W.  B.  740. 
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Taxt  III.  of  the  offer  to  restore,  the  bompany  was  being  wound 
— '- — -  up  and  all  chance  of  profit  was  gone. 
^^JTf         §  743.     In  a  more  recent  case  in  the  House  of 
Scotland     Lords  the  plaintiff  complained  of  fraud  in  inducing  a 
contract  on  his  part  to  take  shares  in  an  unincorporated 
banking  company:    and  the  circumstances  that  the 
plaintiff  had  in  ignorance  of  the  fraud  taken  part  in 
proceedings  to  convert  this  company  into  an  incor- 
porated company,  and  that  the  company  was  in  course 
of  winding  up,  were  held  to  preclude  the  plaintiff  from 
rescission.     Lord  Cranworth  thought  that  the  former 
circumstance  would  of  itself  have  been  suflScient.* 
Adam  ▼•         With  these  previous  cases  may  profitably  be  com- 
biffffiny.      pared  the   case  of  Adam  v.  Newbigging^  also  in  the 
House  of  Lords.*    There  the  plaintiff  had  been  by 
misrepresentation  induced  to  enter  into  a  partnership 
with  the  defendant,  and  the  plaintiff  was  held  not  to 
be  precluded  from  rescinding  the  contract  by  reason 
of  the  concern's  having  gone  from  bad  to  worse  during 
the  time  between  the  contract  and  the  action. 
Does  the         §  744.     The  rcccipt  of  dividends  before  discovery 
of  any       of  the  fraud  wm  relied  upon  in  the  case  of  Clarke  v. 
prevent      DicUson^  as  precluding  rescission ;  and  there  are  other 
reeciflsion?  authorities  to  show  that,  at  Common  Law,  the  recep- 
tion of  any  benefit  under  a  contract  will  preclude  its 
rescission  for  default  of  performance  by  the  other 
party.^     But  it  is  submitted  that  no  such  rule  prevails 
where  the  rescission  is  on  the  ground  of  fraud,  and 
that  where  a  benefit  has  been  received  and  is  capable 
of  restoration  either  in  kind  or  by  way  of  compensa- 
tion, and  the  defrauded  party  offers  such  restoration, 
he  has  not  lost  his  right  to  rescind. 

For  to  return  to  the  illustration  of  the  sheep : — ^if , 

1  Weatem  Bank  of  Scotland  v.  3  El.  B.  &  E.  148. 

Addie,  L.  E.  1  H.  L.  8c.  145.  *  Huni   v.    8iUc,  6  Eaafc,   449 ; 

*  13  App.  Gas.  308.  BlnMurn  y.  Smith,  2  Ex.  783. 
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before  the  discovery  of  the  fraud,  A.  has  sheared  the  Pam  hi. 
sheep,  it  appears  reasonable  to  hold  that  such  change  — '- — ^ 
in  the  condition  of  the  sheep  will  not  deprive  A.  of  his 
right  to  rescind,  if  he  offer  to  restore  the  sheep  and 
account  for  the  wool. 

So,  in  Uarl  Beauchamp  v.  Winn^^  the  House  of  Lords  instances. 
held  that  the  construction  of  a  warping-drain  and  the 
inclosure  of  a  common  would  not  have  prevented  the 
rescission  of  a  contract  for  the  sale  of  the  land  on  the 
ground  of  mistake :  and  in  The  Lindsay  Petroleum  Co. 
V.  Hurdy^  the  Privy  Council  took  the  same  view  of  the 
facts  that  possession  had  been  taken  under  the  contract 
and  a  trial  well  sunken.  In  that  case  the  Court  below 
had  offered  an  account  of  the  profit  of  the  well,  if  any, 
which  was  not  accepted. 

§  745.     In  the  rule  as  above  stated,^  the  act  pre-  Reetitu- 
cluding  restoration  is  referred  to  the  party  bound  to  dered  im- 
restore.     Is  it  essential  that  it  should  be  by  his  act,  or  ^^ot^ 
is  it  enough  that  even  by  another's  act  the  restoration  ^^^ 
is  impossible?     To  return  once  more  to  the  sheep. 
Can  the  defrauded  purchaser  claim  to  rescind  though 
the  sheep  have  died  by  the  act  of  God  ?    The  point 
seems  to  have  never  been  decided.     On  the  one  side 
there  are  cases  in  which  are  found  general  statements 
of  the  law  which  imply  that  the  impossibility  of 
restoration  from  whatever  cause  is  a  bar  to  rescission.^ 
And  it  may  be  open  to  question  whether  any  real 
distinction  can  be  drawn  between  the  innocent  act  of 
the  defrauded  party  which  precludes  him  from  restora- 
tion, and  the  act  of  God,  or  of  a  third  person,  leading 
to  a  similar  result.     On  the  other  side  is  the  language 
of  Crompton  J.  in  Clarke  v.  Dickson^  that  "  the  true 

• 

»  L.  E.  6  H.  L.  223,  232.  »  Hwjgra,  %  736. 

.  •  L.  B.  6P.  0.  221.    Seeal80|)er  ^  Hutd  v.    Mh,  5   East,   449; 

Grampton  J.  in  Deposit  and  General  Blackburn  y.  Smith,  2  Ex.  783. 

Li/e  Assurance  Co,    Registered   y.  '  El.  B.  &  E.  165,  approved  in 

^y^coiii/A,  6E1.  &B1.  761.  P.   C.   Urquhart  y.  MacphersoHt   3 
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Pjlkp  ni.  doctrine  is  that  a  party  can  neyer  repudiate  a  contract 
— - — '-  after,  by  his  own  act,  it  has  become  out  of  his  power 

to  restore  the  parties  to  their  original  condition." 
^^  §  746.     As  our  law  is  far  from  clear  on  this  point 

Law.        it  may  be  useful  to  refer  to  the  principles  of  French 
Law  as  expounded  by  Pothier.*    According  to  him  an 
actign  for  rescission  was  not  precluded  by  the  change 
or  destruction  of  the  thing  sold.     If  the  destruction 
took  place  without  the  act  of  the  plaintiflF,  he  was  not 
bound  to  do  more  than  he  could.     If  the  horse  had 
died,  the  plaintiflE  must  give  back  his  skin  :  if  the  cow 
sold  had  died  of  a  contagious  disease,  and  been  buried, 
he  need  return  nothing.     If,  on  the  other  hand,  the 
change  or  destruction  was  due  to  the  act  of  the  plain- 
tiff, he  was  bound  to  account  to  the  defendant  for  the 
value  of  the  thing  but  did  not  lose  his  action. 
Innocent        §  747.     The  right  to  rcscind  does  not  arise  from 
Beutation    an  iunoceut  misrepresentation,  unless  it  be  such  as  to 
genenoij    show  that  there  is  a  complete  difference  in  substance 
S^we^d.  between  what  was  supposed  to  be  and  what  was  taken 

so  as  to  constitute  a  failure  of  consideration.^ 
other  &  748.     It  must  Hot  bc  Eissumcd  that  in  every  case 

open  in  which  the  right  of  rescission  is  lost,  every  other 
resdLon  remedy  in  respect  of  the  transaction  is  lost  also.  This 
j^^T'  is  ^^*  ^^^  case.  Thus  a  person  induced  to  take  shares 
by  fraud  may  have  lost  the  right  of  rescinding  the 
contract,  but  may  yet  sue  the  deceiver  for  indemnity 
against  the  loss  resulting  from  the  contract.®  A  prin- 
cipal authorizes  an  agent  to  buy  shares  at  SL  per 
share  on  the  agent's  representation  that  he  can  procure 
them  for  that  price :  the  agent  has  in  fact  just  bought 

App.  Cas.  831.    See,  too,  Sheffield  Co,y  L.  B.  2  Q.  B.  680;  Torrancer, 

Nickel  Co.  v.  Unwin,  2  Q.  B.  D.  BoltoUy  L.  E.  8  Oh.  118.    Of.  Brett 

214,  223.  V.  Clowser,  5  0.  P.  J).  376 ;  and 

^  Tiaite  du  Ck>ntrat  de   Yente,  Adam  y.  Newbtgging,  mpra^  §  743. 
88.  220-223.  »  Fe^  y.  Oumey,  L.  E.  6  H.  L. 

'  Kennedy  y.  Panama  <fcc.  Mail  377. 
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them  for  21.  a  share:  the  principal  having  sold  the  PabtIII. 
shares  before  the  discovery  of  the  fraud  cannot  rescind  — '■ — ^ 
the  contract,  but  may  sue  the  agent  for  the  difference^ 
between  3/.  and  21.  per  share.^ 

§749.  The  second  effect  of  fraud  on  the  contract  Fraud  i« 
is  this :  it  ^^  operates,"  as  expressed  by  Lord  Lynd-  bar  to 
hurst,  "  as  a  personal  bar  to  the  relief."*  This  is  an  "^  * ' 
operation  independent  of  the  rescission  of  the  con- 
tract :  and  though  there  can  be  no  doubt  that,  where 
the  defrauded  party  has  elected  to  be  bound  by  the 
contract,  he  has  also  waived  the  right  to  insist  on  the 
personal  bar,  it  does  not  follow  that  he  has  also  lost 
the  right  to  set  up  that  bar  where  rescission  has 
become  impossible  from  the  interests  of  third  persons, 
or  from  the  impossibility  of  restitution  arising  either 
from  the  act  of  God  or  of  third  persons  or  from  his 
own  act  before  knowledge  of  the  fraud.  In  all  these 
cases,  it  is  conceived  that  the  defendant  might  still 
urge  the  fraud  as  a  bar  to  specific  performance ; — just 
as  at  Common  Law  he  might,  after  having  lost  his 
right  to  rescind  in  any  of  the  ways  last  indicated, 
maintain  an  action  of  deceit  against  the  defrauding 
party.' 

An  innocent  misrepresentation  may,  as  well  as  a  innocent 
fraudulent  one,  constitute  a  personal  bar  to  relief.*         aentation. 

§  750.  Where  it  appears  that  the  execution  of  a  Fraud  on 
contract  in  the  manner  insisted  on  by  the  plaintiff  '"'  ^"'^'• 
will  result  in  a  fraud  upon  the  public,  the  Court  will 
not  enforce  the  performance  of  the  defendant's  part  of 
the  contract.  Thus  in  a  case  where  the  plaintiffs 
sought  to  compel  the  defendant  to  perform  an  alleged 
contract  by  him  to  edit  a  guide-book  with  a  title-page 

*  Kimher  v.  Barber,  L.  E.  8  Ch.  «  Clarke  y.  Dtcke<m,  El.  B.  &  E. 

56.  148. 

>  In  Harrie  y.  Kemhk,  6  Bli.  N.  *  Clermont  y.  Tasburghy  IJ.  &  W. 

8.  at  p.  761.  112. 
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PiBTin.  stating  it  to  be  the  work  of  K.  (a  well-known  editor 

Ch  xiT 

— '- — -  of  such  books),  who,  in  fact,  had  nothing  to  do  with 
it,  it  was  held  that  the  defendant  was  justified  in 
staying  his  hand  and  breaking  off  the  delivery  of 
*^  copy"  of  his  manuscript,  on  the  ground  that  such  a 
title-page  was  calculated  to  deceive  the  public* 

1  PoBtY.  Marsh,  16  Ch.  D.  395.    CI.  Oldham  y.  James,  15  Ir.  Ch.  B.  81. 
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OF  MISTAKE. 


§  751.     There  being  at  least  two  parties  to  every  PAnrin. 
contract,  it  follows   that  mistake  may  be,   1st,  the  —7-^ — '— 
mistake  of  the  defendant  alone ;  or  2ndly,  the  common  mistake 
mistake  of  both  plaintiff  and  defendant;  or  3rdly,  in^oon^'*' 
the  mistake  of  the  plaintiff  alone.     The  first   and  *"*'*■• 
second  species  will  require  discussion,  as  grounds  of 
defence  to  an  action  for  specific  performance;  the 
second  and  third  will  both  raise  the  question  how  far 
the  plaintiff  may  enforce  performance  with  a  cor- 
rection  of  the  error.     It  will  be  necessary  to  consider 
mistake  not  only  as  a  defence  to  a  specific  perform- 
ance, but  also  to  some  extent  as  giving  a  plaintiff  a 
right  to  a  rescission  or  rectification  of  the  contract. 

§  762.  Mistake  may  be  of  such  a  character  as  in  Frindpie 
the  view  of  a  purely  Common  Law  Court  to  avoid  the  defence. 
contract  on  the  ground  of  want  of  consent  or  of  total 
failure  of  consideration.*  But  Equity  does  not  confine 
the  defence  of  mistake  to  these  cases.  The  principle 
upon  which  it  proceeds  is  this :— that  there  must  be  a 
contract  legally  binding,  but  that  this  is  not  enough, 
— ^that  to  entitle  the  plaintiff  to  more  than  his  Common 
Law  remedy,  the  contract  must  be  more  than  merely 
legal.  It  must  not  be  hard  or  unconscionable:  it 
must  be  free  from  fraud,  from  surprise,  and  from 
mistake:  for  where  there  is  mistake,  there  is  not 
that  consent  which  is  essential  to  a  contract  in 
Equity :  nan  videntur  qui  errant  consentire.^ 

1  BajfUsY,  Wichdhaus,  2  H.  &  0.      Co.y  L.  B.  2  Q.  B.  580. 
906;    Kennedy  v.  Panama  <ff.  Mail  *  Dig.  Lib.  50,  tit.  17.  t.  116. 
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Fast  in.  §  763.  In  some  cases,  mistake  furnishes  an  abso- 
—-^ — —  lute  bar  to  specific  performance:  in  other  cases  it 
sometimes,  afEords  nO  such  ground,  if  the  plaintiff  be  willing  to 
^^jl  make  a  reasonable  compensation  to  the  defendant  for 
*erfoim.  *^^  mistake  made :  whether  a  given  case  falls  within 
•aoe-         one  or  other  of  these  categories  depends  on  all  its 

circumstances.^ 

As  to  the        §  764.     Again,   the   Statute  of    Frauds  has  not 

Frauds,      affcctcd  the  situation  of  a  defendant  against  whom 

specific  performance  is  sought,*  and  it  therefore  leaves 

it  open  to  him  to  produce  any  evidence  for  his  purpose, 

which  is  not  to  establish  a  contract,  but  to  rebut  an 

equity  which  the  plaintiff  insists  has  arisen  out  of  a 

contract. 

Parol  evi-       §  766.     The  cascs  of  mistake  have,  it  is  true, 

iidttodf(ur  seemed  to  present  rather  peculiar  difficulties  to  the 

^^^^'     admission   of    parol    evidence,   because  it  has  been 

argued  that  to  do  so  is  to  overrule  the  Statute  of 

Frauds  and  to  contradict  the  writing  by  parol.     Its 

admission  is,  however,   the  settled   doctrine  of  the 

Court,  and  that  not  merely  for  purposes  of  defence 

to  a  specific  performance,  but,  as  we  shall  hereafter 

see,  for  the  purpose  of  correcting  the  mistake.     The 

question   of    its   admission  by  way  of  defence   was 

Marquit     much  debated  in  the  case  of  the  Marquis  Townshend  v. 

Town$ntnd 

y-stan-  Stangroonij^  where  Lord  Eldon  said,  ^^It  cannot  be 
said,  that  because  the  legal  import  of  a  written  agree- 
ment cannot  be  varied  by  parol  evidence,  intended  to 
give  it  another  sense,  therefore  in  Equity,  when  once 
the  Court  is  in  possession  of  the  legal  sense,  there  is 
nothing  more  to  inquire  into.  Fraud  is  a  distinct 
case,  and  perhaps  more  examinable  at  Law:  but  all 
the  doctrine  of  the  Court  as  to  cases  of  imconscionable 

^  London  and  Birmingham  BaU'  '  Per  Grant  M.B.  in  Clarke  y. 

way  Co.  V.  Winter ,  Cr.  &  Ph.  57,  Grant,  14  Vea,  619. 

62 ;  McKenzie  y.  ffesheth,  7  CIl  D.  '6  Yes.  328. 
675. 


groom. 


OP  MISTAKE.  351 

agreements,  hard  agreements,  agreements  entered  into  p^m  in. 
by  mistake  or  surprise,  which  therefore  the  Court  will  — '- — '— 
not  execute,  must  be  struck  out,  if  it  is  true,  that 
because  parol  evidence  should  not  be  admitted  at 
Law,  therefore  it  shall  not  be  admitted  in  Equity 
upon  the  question,  whether,  admitting  the  agreement 
to  be  such  as  at  Xiaw  it  is  said  to  be,  the  party  shall 
have  a  specific  execution,  or  be  left  to  that  Court,  in 
which,  it  is  admitted,  parol  evidence  cannot  be  intro- 
duced."^ ^'No  person,"  said  Lord  Redesdale,  "shall 
be  charged  with  the  execution  of  an  agreement,  who 
has  not,  either  by  himself  or  his  agent,  signed  a 
written  agreement ;  but  the  statute  does  not  say  that 
if  a  written  agreement  is  signed,  the  same  exception 
shall  not  hold  to  it  that  did  before  the  statute."  ^ 

§  756.  It  follows  from  what  has  been  stated,  that  Mistake 
where  the  defendant  has  been  led  into  any  mistake  or  fendant. ' 
error,  the  plaintiff  cannot  enforce  the  contract  with 
the  mistake.  Therefore  where,  in  a  sale  by  auction, 
the  plaintiff  had  induced  the  defendant,  who  was  the 
vendor,  to  think  that  he  should  not  bid,  and  so  put 
him  off  his  guard,  and  the  estate  was,  by  a  misappre- 
hension on  the  part  of  the  person  employed  to  make 
the  reserved  bidding,  allowed  to  be  knocked  down  to 
the  plaintiff,  the  Court,  on  the  ground  of  mistake, 
though  there  was  no  fraud,  declined  to  enforce  the 
sale.'  In  another  case,  the  estate  was  sold  in  lots:  the 
particular  stated  that  the  timber  on  lots  four  and  five 
was  to  be  taken  at  a  valuation :  in  addition  to  this, 
one  of  the  conditions  of  sale  specified  that  the  pur- 
chaser was  to  take  the  timber  (speaking  generally 
without  reference  to  any  particular  lot)  at  a  valuation  : 
Grant  M.R.   said  that  the  express  declaration  as  to 

1  6  Yes.  at  p.  333.    Accordingly  '  Mason  y.  Armitage,  13  Yes.  25 ; 

Manaer  t.  Back,  6  Ha.  443.  Fym  t.  Blackburn^  3  Yes.  34 ;  Day 

3  In  Clvian  y.  C<x^,  1  Sch.  &  y.  WelU,  30  Beay.  220. 
Lef.  39. 
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PAWEin.  lots  four  and  five  was  so  likely  to  mislead  a  purchaser 
'. — '■ — '—  as  to  the  meaning  of  the  conditions,  that  supposing 
that  the  right  construction  of  the  condition  was  that 
it  applied  to  all  the  lots,  it  would  be  inequitable  to 
enforce  specific  performance  of  the  contract.^  Again, 
where  ^  on  a  sale  by  auction,  the  plan  annexed  to  the 
particulars  of  the  property  (a  house  and  grounds) 
showed  a  shrubbery  on  the  western  boundary,  and 
the  defendant,  going  to  inspect  the  property  before 
the  sale  with  the  plan  in  his  hand,  found  on  the 
western  side  a  belt  of  shrubs  with  an  iron  fence  out- 
side it  enclosing  three  ornamental  trees,  and  he  then 
bought  the  property,  believing  that  the  fence  was  the 
boundary,  but  the  real  boundary  was  a  line  of  shrubs 
within  the  shrubbery  and  did  not  inclose  the  trees, 
the  Court  of  Appeal  held  that  the  mistake  was  increased 
by  at  least  crassa  negligentia  on  the  part  of  the  vendors, 
and  accordingly  dismissed  with  costs  their  bill  for  spe- 
cific performance. 
Where  §  757.     lu  the  preceding  cases,  it  will  be  observed 

bated  to     that  the  plaintiff  contributed  to  the  mistake  of  the  de- 
b^piarn-    f gjj^aj^t .  a^jj^  there  is  no  doubt  that  the  circumstance 

that  the  plaintiff  has  by  his  words  or  his  silence  or  in 
any  way  contributed  to  the  error  of  the  defendant, 
even  though  he  may  have  done  so  unintentionally, 
greatly  strengthens  the  defendant's  case.* 
Mistake  §  758.  Evon  whorc  the  mistake  is  purely  due  to 
SeS^^t.  the  defendant  himself  or  his  agent,  the  Court  will  in 
some  cases  refuse  specific  performance:*  indeed,  it 
will  sometimes  furnish  active  assistance  on  the  ground 
of  the  mistake  of  the  party  himself  as  well  as  of 

*  Higginson  v.  Clowes,  15  Ves,  •  Baskcomh  v.  BeckwUh,  L.  B,  8 
516.  See  too  per  Jessel  M.B.  in  Eq.  100;  cf.  Cahallero  y.  Henty, 
Jones  V.  RimmeTf  14  Oh.  D.  at  p.  L.  E.  9  Oh.  447 ;  Bray  v.  Briggs, 
592 ;  Moxey  v.  Bigwood,  4  De  G.  F.  20  W.  E.  962. 

&  J.  351 ;  and  cf.  Phelps  y.  White,         *  See  per  Jessel  M.E.  in  Jonsa  y. 
5  L.  B.  Ir.  at  p.  335.  RirMner,  14  Oh.  D.  at  p.  592. 

*  Denny  y.  Hancock,  L.  B.  6  Ch.  1. 
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another,  as  is  strongly  shown  by  a  case  in  which  a  Pabt  iii. 
professional  man  was  held  entitled  as  plaintiff  to  the  — '■ — — 
rectification  of  an  error  in  a  deed  of  his  own  drawing.* 
The  cases,  too,  on  intoxication  furnish  an  analogy  to 
this  doctrine:  for  that  circumstance  is  a  ground  of 
defence,  though  it  may  have  been  in  nowise  brought 
about  by  the  plaintiflE.* 

§  759.     On  this  principle,  where  a  person,  who  ^*^^® 
was  employed  to  bid  for  one  of  two  distinct  estates  part  of 
ofEered  for  sale  at  the  same  time  and  place,  came  into 
the  auction-room,  and  after  hearing  the  description  of 
a   lot  which  was  perfectly  different  from  that  for 
which  he  was  engaged  to  bid,  kept  bidding  in  a  hasty 
and  inconsiderate  manner  for,  and  ultimately  pur- 
chased, this  lot,  which  by  his  own  gross  mistake  he 
thought  to  be  the  lot  for  which  he  was  to  bid,  the 
Court  refused  specifically  to  carry  out  the  sale,*    And  . 
where  a  vendor  by  mistake  offered  to  sell  an  estate 
for  1,100/.,  which  figure  he  had  by  a  wrong  addition 
reached  instead  of  2,100/.,  the  Court  refused  the  pur- 
chaser specific  performance  and  dismissed    his  bill 
without  costs.* 

§  760.  So  where  a  vendor  had  revoked  the  autho-  other 
rity  of  the  auctioneer  as  to  part  of  the  property,  and  ^"  '  " 
the  auctioneer  inadvertently  sold  the  whole,  the  Court 
refused  specific  performance,  though  the  purchaser 
was  justified  in  believing  that  he  purchased  all  he 
claimed  by  his  bill.®  Again,  where  a  description  of 
parcels  was  prepared  by  the  vendor's  solicitor  from  a 
previous  description,  which  had  been  prepared  by 
another  solicitor  on  the  report  of  a  surveyor,  and  the 

^  Ball  T.  8torie,  1  S.  &  S.  210;  James  L.J.  in  TamplinY.  JaTnea,  15 

of.  Cox  r.  Smith,  19  L.  T.  N.  S.  Oh.  D.  at  p.  221.    Such  a  mistake 

517.  will  not  be  a  ground  for  opening 

'  See  aupra,  §  403.  biddings,  which  can  now  only  be 

'  Malins  v.  Freeman^  2  Ke.  25.  opened  for  fraud.    Griffiths  y,  Jones, 

*  Webster  v.  Cecil,  30  Beav.  62.  L.  E.  15  Eq.  279. 
As  to  the  costs  in  this  case,  see  per  Manser  v.  BacJc,  6  Ha.  443. 

F.  A  A 
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HoweU  V. 
Oearge, 


Part  HI.  description  turned  out  to  be  erroneous  as  to  quantity, 
— '- — -  the  Court  would  not  enforce  the  sale  on  the  vendor, 
unless  the  case  were  one  for  compensation,  and  the 
purchaser  would  submit  to  it.^  And  where  a  vendor 
sold  a  manor,  being  at  the  time  ignorant  of  its  exact 
extent,  and  both  parties  at  the  time  of  the  contract 
believed  that  what  it  included  was  something  different 
from  what  it  really  did,  and  the  manor  proved  to 
comprise  valuable  property  that  the  vendor  did  not 
know  to  be  within  it,  the  purchaser's  bill  for  specific 
performance  was  dismissed.^ 

§  761.  Where  a  defendant  was  tenant  for  life  of 
an  estate,  under  a  settlement  which  contained  a  pro- 
viso, that  if  he  purchased  and  settled  an  estate  in  fee 
simple  in  possession  in  some  convenient  place  or 
places  of  a  value  equal  to  or  greater  than  the  estate 
comprised  in  the  settlement,  then  this  estate  should 
become  the  property  of  the  tenant  for  life;  and  he, 
imagining  that  he  had,  with  the  concurrence  of  his 
wife,  an  absolute  power  of  disposition  over  the  settled 
estate,  entered  into  a  contract  for  sale :  Plumer  V.C. 
refused  to  carry  it  into  effect  by  an  exercise  of  the 
proviso  in  the  settlement,  considering  that  such  a  per- 
formance of  the  contract  would  be  attended  with  great 
difficulty,  and  that  the  defendant  had  not  contracted 
for  that  purpose  or  with  that  intention.* 

§  762.  In  a  case  where  a  corporation  was  con- 
tracting by  an  agent,  and  he  swore  to  his  sense  and 
understanding  of  the  contract  he  entered  into  being  to 
a  certain  effect  which  the  contract  did  not  justify,  and 


Mistake 
of  defen- 
dant's 
agent. 


1  Leslie  y.  Tompson,  9  Ha.  268. 
See  also  per  Lord  Cottenliam  in 
Alvanley  y.  Kinnaird,  2  Mac.  &  Or, 
7 ;  HeUham  y.  Langley^  1  Y.  &  0. 
0.  C.  175;  Neap  y.  Abbott,  0.  P. 
Coop.  Bep.  (1837-8)  333.  And  cf. 
McKenzte  y.  Hesketh,  1  Ch.  D.  675. 


*  BaoDendah  y.  8edle,  19  Beay. 
601.  See  too  Earl  of  Durham  y. 
Legardy  34  Beay.  611;  Rkharda  y. 
North  London  Railway  Co,,  20 
W.  E.  194. 

^  Howell  Y,  George,  1  Mad.  1.  Of. 
Hood  y.  OgUiTider,  34  Beay.  at  pp. 
518,  519. 
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a  bill  was  filed  against  the  corporation,  one  ground  PAarni. 
npon  which  Knight  Bruce  L.J.  dismissed  an  appeal  — '- — '— 
against  the  corporation  was  this  mistake  of  the  agent.^ 
It  would  open  a  wide  field  of  defence  if  every  mis- 
apprehension of  the  legal  effect  of  a  contract  furnished 
a  valid  one.     But  perhaps  the  Court  considers  with    . 
more  favour  as  a  defence  the  allegation  of  mistake  in 
an  agent  than  in  a  principal.' 

§  763.     Where  there  has  been  no  misrepresenta-  Csaea 
tion,  and  there  is  no  ambiguity  in  the  terms  of  the  mi^ake 
contract,  the  defendant  cannot  be  allowed  to  evade  alnt^*^"' 


no 


the  performance  of  it  by  the  simple  statement  that  he  d**^^"^**- 
has  made  a  mistake.^  In  a  case  before  Lord  Romilly 
M.R.,  where  the  defendant  alleged  that  he  misunder- 
stood the  particulars  of  sale,  his  Lordship  observed 
that  ^*  if  there  appear  on  the  particulars  no  groimd  for 
the  mistake,  if  no  man  with  his  senses  about  him 
could  have  misapprehended  the  character  of  the 
parcels,  then  I  do  not  think  it  is  sufficient  for  the 
purchaser  to  swear  that  he  made  a  mistake  or  that  he 
did  not  understand  what  he  was  about."*  And  so 
where,  according  to  the  true  construction,  the  contract 
made  the  intended  lease  determinable  at  the  option  of 
either  party,  but  the  lessee  insisted  that  he  signed  it 
in  the  belief  that  it  gave  the  option  to  him  only,  the 
Court  overruled  the  defence  based  on  the  alleged 
mistake.^ 

§  764.     So  again  where  the  property  sold  (an  inn  Tampim 
and  shop)  was  described  in  the  particulars  as  consisting  ^' 
of  Nos.  454  and  456  on  the  tithe  map,  containing  by 
admeasurement  20  perches  more  or  less,  and  in  the 

*  Wycombe  Railvmy  Co,  v.  Don-  *  Swaidand  v.  Deartileyy  29  Bear. 
ningUm  HoBptUd,  L.  B.  1  Ch,  268.  430.    This  statement  of  the  law  was 

*  Per  Turner  L.J.  in  Morriaon  v.  cited  and  approved  by  BaggaUay 
BarroWf  1  De  G.  F.  &  J.  ft38.  L. J.  in  Tamplin  v.  JameSy  16  Ch.  D. 

>  Per  Baggallay  L.J.  in  Tamplin      at  p.  218. 
▼.  Jamesy   16  Ch,  D.  at  p.  217;  »  P(w«Z?v.  »Sm»YA,L.B.  14Eq.86. 

Morley  v.  Clavtring,  29  Beav.  84. 
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Pabtiil  occupation  of  Mrs.  K,  and  Mr.  S., — all  which  state- 
— '■ — '—  ments  were  correct, — and  correct  plans  of  the  property 
were  exhibited  at  the  auction ;  and  the  purchaser 
deposed  that  he  did  not  see  the  plans,  but  had  known 
the  property  from  his  boyhood,  and  bought  it  in  the 
belief  that  it  included  two  plots  of  garden  ground 
which  had  for  many  years  been  occupied  with  the 
gardens  behind  the  inn  and  shop  respectively ;  it  was 
held  by  Baggallay  L. J.  (sitting  for  Malins  V.C.)  and 
by  the  Court  of  Appeal  that  the  purchaser  was  not 
entitled  to  be  released  from  his  bargain.^  "If,"  said 
James  L.J.,  "a  man  will  not  take  reasonable  care  to 
ascertain  what  he  is  buying,  he  must  take  the  con- 
sequences. ...  It  is  not  enough  for  a  purchaser  to 
swear  ^I  thought  the  farm  sold  contained  twelve 
fields  which  I  knew,  and  I  find  it  does  not  include 
them  all,'  or  ^  I  thought  it  contained  100  acres  and  it 
only  contains  80.'  It  would  open  the  door  to  fraud  if 
such  a  defence  was  to  be  allowed.  Perhaps  some  of 
the  cases  on  this  subject  go  too  far,  but  for  the  most 
part  the  cases  where  a  defendant  has  escaped  on  the 
ground  of  a  mistake  not  contributed  to  by  the  plaintiff, 
have  been  cases  where  a  hardship  amounting  to  injustice 
would  have  been  inflicted  upon  him  by  holding  him 
to  his  bargain,  and  it  was  unreasonable  to  hold  him 
toit."« 

§  766.  Indeed,  it  seems  on  general  principles 
clear  that  one  party  to  a  contract  can  never  defend 
himself  against  it  by  setting  up  a  misunderstanding  on 
his  part  as  to  the  real  meaning  and  effect  of  the  con- 
tract, or  any  of  the  terms  in  which  it  is  expressed. 
To  permit  such  a  defence  would  be  to  open  the  door 
to  perjury  and  to  destroy  the  security  of  contracts. 
Whether  the  objection  to  such  evidence  is  derived 


»  TampUn  v.  James,  13  Ch.  D.  »  13  Ch.  D.  at  p.  221. 

213. 
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from  the  doctrine  that  every  person  who  becomes  a  p^^  m- 
party  to  a  contract,  contracts  to  be  bound  in  case  of  — '■ — '- 
dispute  by  the  interpretation  which  a  Court  would  put 
on  the  language  used,  or  from  any  other  doctrine,  the 
objection  seems  to  be  certainly  valid.* 

§  766.     So  the  mistake  purely  of  one  party  to  a  Mistake 
contract  not  induced  by  the  other  will  often  fail  as  a  ^a^^aa 
ground  for  rescinding  the  contract  by  the  party  making  fo7?^. 
the  mistake.   So  where  the  defendants  sold  to  the  plain-  "^• 
tiffs  100  chests  of  tea  ex  Star  of  the  Uast^  and  the  sale 
was  made  by  a  sample  produced  by  the  defendants  as 
from  that  ship,  when  in  fact  it  had  nothing  to  do  with 
that  cargo,  and  the  defendants  gave  notice  that  they 
would  on  that  account  treat  the  contract  as  void,  the 
Court  of  Queen's  Bench  determined  that  there  was 
no  equity  in  the  defendants  simply  to  rescind  the 
contract.* 

§  767.     Again,  the  mistake  of  the  defendant  may  icstakeof 
be  a  reason  for  putting  the  plaintiff  to  his  election  ^^^iSd^ 
either  to  have  his  action  dismissed,  or  to  take  perform-  ti^,  ^' 
ance  of  the  contract  aa  it  was  understood  by  the 
defendant.* 

§  768.     We  may  now  proceed  to  consider  the  effect  Parol 
of  a  parol  variation  set  up  by  the  defendant  as  a  set  up  by 
ground  for  refusing  the  specific  performance  of  a  ^®^***°*- 
written  contract  alleged  by  the  plaintiff.     It  depends 
on  the  particular  circumstances  of  each  case  whether 
the  variation  ^^  is  to  defeat  the  plaintiff's  title  to  have 
a  specific  performance,  or  whether  the  Court  will  per- 
form the  contract,  taking  care  that  the  subject-matter 
of    this  parol   agreement    or   imderstanding  is  also 
carried  into  effect,  so  that  all  parties  may  have  the 
benefit  of  what  they  contracted  for."  * 


1  QeeBkwariT,  Kennedy,  15App.  815. 

Gas.  108 ;  Hart  y.  Hart,  18  Oh.  D.  »  Fretton  v.  Luck,  27  Oh.  D.  497. 

670.  *  Per  Lord  Cottenham  in  London 

'  8coU  v.  LiUkdale,  8  El.  &  Bl,  and  Birmingham  Railway  Co,  y, 
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PABTm.       §  769.     (i-)  Where  the  parol  variation  set  up  by 
.  ^ '        the  defendant  shows  that  after  the  parties  to  the  con- 

1.  Where  ,  ^ 

enforced,  tract  had  mutually  agreed  with  one  another,  an  error 
occurred  in  the  reduction  of  the  contract  into  writings, 
and  it  appears  that  the  written  contract  varied  accord- 
ing to  the  defendant's  contention  represents  the  true 
contract  between  the  parties,  the  Court  will,  it  seems, 
enforce  specific  performance  of  the  contract  so  varied. 

Instances.  §  770.  Thus,  whcre  a  bill  was  brought  for  the 
specific  performance  of  a  contract  to  grant  a  lease  at  a 
rent  of  9/.  per  annum,  and  the  defendant  insisted  that 
it  ought  to  have  been  a  term  of  the  contract  that  the 
plaintiff  should  pay  all  taxes:  Lord  Hardwicke  granted 
specific  performance,  and  directed  that  the  terms  of 
the  verbal  contract  should  be  carried  into  effect  by 
the  covenants  to  be  inserted  in  the  lease.*  Again, 
where  a  bill  prayed  the  execution  of  a  contract  for  the 
sale  of  an  estate,  and  the  defendant  resisted,  and 
proved  parol  declarations  by  the  auctioneer  as  to  a 
right  of  common,  and  that  previously  to  the  sale  the 
particular  had  been  altered  as  to  a  certain  right  of 
common ;  the  plaintiff  proposed  that  his  bill  should  be 
dismissed,  but  Lord  Eldon  pursued  the  courae  which 
the  defendant  insisted  on,  which  was  specifically  per- 
forming the  contract  as  contended  for  by  the  defen- 
dant, thus  saving  the  expense  of  a  cross-bill  by  him.* 

ii.  Where        §  771.     (ii.)  But  wherc  the  mistake  or  parol  varia- 

dismiflsed.  tiou  sct  up  by  the  defendant  does  not  show  a  mere 
mistake  in  the  reduction  of  the  contract  into  writing, 
but  that  one  party  understood  one  thing  and  the  other 
another,  there  is  no  such  contract  as  the  Court  will 
enforce,  and  the  plaintiff's  action  is  consequently 
dismissed. 

Winter,  Or.  &  Ph.  at  p.  62 ;  Smith  »  Jaynea  v,  Siatkam,  3  Atk.  388. 

V.  WkecUcro/t,  9  Ch.  D.  223.     Of.  >  Fife  v.  Clayton,  13  Ves.  646. 

Morgan  v.  Griffith,  L.  B.  6  Ex.  at  See  also  Otvynn  v.  Lethbrufge,  14 

p.  72.  Ves.  685. 
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Therefore,  where  the  Court  thought  that  the  plaintiff  ^^  m- 

and  defendant  had  both  been  mistaken  in  a  contract 

which  contained  certain  ambiguous  conditions  as  to 
the  payment  for  timber,  the  bill  was  dismissed,* 

§  772.  The  same  result  follows  where,  from  any  Enforce- 
other  circumstance,  the  enforcement  of  the  parol  varia-  variation 
tion  set  up  by  the  defendant  would  be  unfair  on  either  ^' 
party.  Accordingly,  where  the  plaintiff  set  up  a  con- 
tract which  the  defendant  successfully  resisted  by  parol 
evidence  of  a  subsequent  contract,  and  the  plaintiff 
insisted  on  a  performance  of  the  contract  so  set  up  ; 
Strange  M.R.  refused  to  grant  it,  on  the  grounds  that 
it  would  be  a  surprise  on  the  defendant  to  insist,  imder 
the  prayer  for  general  relief,  on  the  performance  of  a 
contract  which  was  not  put  in  issue  by  the  record,  and 
that  the  plaintiff  had  really  caused  the  litigation  by  his 
refusal  to  adopt  the  real  contract.*  Again,  where  the 
defendant  proved  a  parol  variation,  and  a  great  lapse  of 
time  had  occurred,  and  compensation  in  respect  of  the 
term  in  dispute  must  have  been  allowed,  if  the  contract 
had  been  enforced,  for  the  period  whilst  the  doubt  about 
the  terms  of  the  contract  had  been  subsisting,  the 
plaintiff's  bill  wsis  dismissed,  but  without  costs.^ 

So  in  Lindsay  v.  Lynch^^  where  the  plaintiff  had 
refused  throughout  to  adopt  the  contract  which  the 
defendant  admitted,  the  bill  was  dismissed,  but  without 
prejudice  to  another  bill. 

§  773.     (iii.)  Where,  as  is  often  the  case,  the  Court  iii.  Plain- 
does  not  decide  that  the  parol  variation  falls  clearly  his  eieo- 
under  either  of  the  previous  cases,  but  merely  that  the    ^' 


*  CUnues  v.  Higginson,  1  V.  &  B. 
524.  See  the  judgment  in  this  ease 
obeenred  on  by  Lord  St.  Leonards, 
Vend.  133,  and  by  Stuart  V.O.  in 
Dear  r.  Verity,  17  W.  E.  at  p.  568. 
Bee  too  BtOterwoHh  y.  Walkery  13 
W.  E.  168. 

«  Legal  v.  Miller,  2  Ves.  sen.  299. 
See  the  statement  of  this  case  by 


Grant  M.B.  in  Price  v.  Dyer,  17 
Yes.  364.  See  also  Smith  y.  Wheat- 
croft,  9  Oh.  D,  223. 

8  Garrard  y,  Qrinting,  2  Sw.  244. 

«  2  Sch.  &  Lef.  1,  10-11.  See 
Jeffery  y.  Siephena,  6  Jur.  N.  8. 947 ; 

8  W.  B.  427 ;  Bmith  y.  Wheatcroft, 

9  Ch.  D.  223. 


360  OF  THE  DEFENCES  TO  THE  ACTION. 

Pabt  hi.  defendant  contracted  under  mistake,  it  puts  the  plarntifE 
— '- — -  to  his  election  either  to  have  his  action  dismissed,  or  to 

have  the  contract  executed  with  the  parol  variation.* 
Eiffginson       §  774.     Thus,  in  Higginson  v.  Clowes ^^  where  the 
conditions  of  sale  were  likely  to  have  misled  the  defen- 
dant, and  the  defendant  contended  for  a  different  con- 
struction from  that  of  the  plaintiff,  Grant  M.R.  offered 
the  plaintiff  either  to  have  his  bill  dismissed,  or  to  have 
the  contract  executed  on  the  defendant's  construction. 
The  counsel  for  the  defendant  contended  that  it  was  not 
competent  to  the  plaintiff  to  have  his  bill  dismissed,  but 
that  the  defendant,  without  filing  a  cross-bill,  might  have 
a  specific  performance  of  the  contract.     Grant  M.R., 
however,  held  that  that  right  existed  where  the  defen- 
dant's construction  was  adopted  by  the  Court,  but  that 
where,  as  in  the  case  before  him,  the  Court  did  not 
decide  that  the  defendant's  construction  was  right,  but 
only  that  he  had  contracted  under  a  mistake  created  by 
the  plaintiff,  the  bill  was  merely  dismissed.    In  a  subse- 
quent suit®  on  the  same  contract,  where  the  parties 
were  inverted,  Plumer  V.C.,  holding  that  there  had 
been  a  mistake  on  both  sides,   refused  specific  per- 
formance on  the  construction  of  the  defendant  in  the 
first  suit. 
Rams'  §  775.     In  Ramsbottom  v.  Gosderty^  where  the  wiitten 

GoBdm. '  contract  confined  a  reference  of  expenses  to  those  of 
conveyance,  but  the  defendant  proved  by  the  parol 
evidence  of  the  attorney  that  it  was  the  intention  of 
both  parties  that  the  plaintiff,  who  was  the  purchaser, 
should  also  pay  the  expenses  of  making  out  the  defen- 
dant's title.  Grant  M.R.  put  the  plaintiff  to  his 
election,  either  to  have  the  contract  performed  in  the 

1  See,  in  addition  to  the  cases  cited         «  1  Y.  &  B.  165.    Query,  why 

tn/ra,  Broume  y.  Marquis  of  Sligo,      was  not  specific  performance  en- 

10  Ir.  Ch.  E.  1.  forced  on  the  defendant's  conten- 

'  15  Yes.  516.  tion,  as  the  error  appears  to  haye 

'  1  Y.  &  B.  524.  been  merely  in  the  reduction  of  the 

contract  into  writing  P 
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way  contended  for  by  the  defendant,  or  to  have  his  PamHI. 

bill  dismissed.     And  in  a  subsequent  case,  where  the - 

defendant  proved  a  parol  variation,  the  same  Judge 
again  left  the  plaintiff  either  to  have  a  specific  per- 
formance with  this  variation,  or  to  have  his  bill 
dismissed.^ 

§  776,     In   a    case    where    parol    evidence   was  lord 
admitted  on  behalf  of  the  defendants  to  show  that  a  Marquit  'of 
contract  by  several  persons  to  enter  into  bonds   in  ^^f"^- 
1,500/.  ought  to  have  been  for  one  joint  bond  in  that 
amoimt  by  all ;  Plimier  V.C.  left  it  to  the  plaintiff  to 
have  his  bill  dismissed,  or  to  take  a  decree  for  the 
joint  bond,  or  to  take  an  issue  on  which  the  witnesses 
could  be  examined.* 

§  777.  In  Clarice  v.  Moore ^  where  a  landlord  cuirUy, 
sought  specific  performance  of  a  contract  for  a  lease, 
and  the  defendant  set  up  a  parol  contract  to  abate  tlie 
rent,  to  which  the  plaintiff  at  tlie  bar  submitted,  the 
lease  was  directed  with  the  abatement  and  each  party 
was  left  to  bear  his  own  costs :  and  in  another  case, 
where  it  appeared  that,  in  addition  to  the  written 
contract,  there  had  been  an  understanding  between 
the  agent  of  the  plaintiff  and  the  defendant  as  to  pay- 
ment for  timber  and  certain  expenses,  the  plaintiff 
consenting  to  adopt  the  terms  as  part  of  his  contract, 
specific  performance  was  granted.* 

§  778.     Where  there  is  a  stipulation  which  one  other 
of  the  contracting  parties  may  reasonably  have  under-  of  vana- 
stood  to  be  implied  in  the  contract,  and  did  so  under- 
stand,— as,  for  instance,  the  insertion  of  a  usu£d  clause 
in  a  lease, — specific  performance  will  not  be  enforced 


1  Clarke  v.  OrarU,  14  Ves.  519.  *  London  and  Birmingham  Rail- 

Ab  to  this  case  see  Dear  v.  Verity ,  \oay  Co.  y.  Winter,  Cr.  &  Ph.  57 ; 

17  W.  E.  at  p.  669.  of.  Barnard  y.  Cave,  26  Beav.  253 ; 

>  Lord  Gordon  Y.  Marquis  of  Hert-  Donald  v.  Scott,  10  Ir.  Ch.  E.  496. 

ford,  2  Mad.  106.  DistinguiBh  SneUing  y.  Thomas,  L. 

'  1  Jon.  &  L.  723.  E.  17  E<|.  303. 
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^T  III.  against  such  party  except  with  such  condition  included.^ 
— ^  And  where  a  plaintiff  sought  reUef  on  the  ground  of  a 
covenant  for  renewal,  which  had  for  one  hundred  and 
fifty  years  been  acted  on  in  a  manner  different  from 
its  terms, — namely,  by  continually  increasing  the  fine, 
and  not  the  rent :  the  Court  held  that  the  covenant 
could  not  be  carried  into  execution  according  to  its 
original  terms,   but  might  be  on  the  plaintiff's  sub- 
mitting to  a  conscientious  modification  of  it,  to  meet 
the  circtimstances  of  the  case.*    In  this  instance  ac- 
quiescence, and  not  mistake,  was  the  ground  of  the 
variation. 
Variation        §  779.    The  parol  variation  maybe  alleged  by  the 
up.  plaintiff  for  the  purpose  of  offering  the  defendant  his 

election ; '  or  it  may  be  set  up  by  the  defendant  by  way 
of  defence.  If,  in  the  absence  of  its  being  thus  alleged, 
it  comes  out  on  the  evidence,  the  Court  will  inquire 
into  it  before  disposing  of  the  case.*  The  Court  will 
do  the  same  where  the  variation  is  alleged  by  the  de- 
fendant, and  so  far  proved  as  to  raise  a  suspicion  of 
its  existence,  and  yet  not  to  satisfy  the  Court.* 
Evidence.  §  780.  From  the  great  danger  which  would  other- 
wise arise,  the  Court  will  not  allow  a  person  to  escape 
from  a  written  contract  on  slight  parol  evidence  of 
mistake  on  his  own  part.  So  in  one  case  Lord  Hather- 
ley  (then  V.C.)  said  that  the  oath  of  the  defendant 
that  he  had  inserted  in  his  letter  a  term  which  he  in 
fact  omitted,  and  the  oath  of  his  agent  that  he  had 
received  instructions  to  the  like  effect,  in  letting  the 
house,  would  not  have  sufficed;  but  the  defendant 
having  in  his  letter  referred  to  the  offer  as  having  been 
previously  made  to  another  party,  and  that  party  swear- 

1  Bicketts  y.  Bell,  1  De  G.  &  Sm.  *  Parkm  v.  Whitby,  T.  &  E.  366 ; 

335.     Consider  Chappell  y.  Gregory,  London  and  Birmingham  Bailtoay 

34  Beay.  260.  Co.  y.  Winter,  Or.  &  Ph.  67 ;  cL 

>  Davis  y.  Hone,  2  Sch.  &  Lef .  HeUham  y.  Langley,  1 Y.  &  C.  0.  0. 

341.  176. 

3  Bohinwm  y.  Page,  3  BufiS.  114.  ^  Van  y.  Corpe,  3  My.  &  £.  269. 
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inff  that  in  the  offer  as  made  to  him  the  term  omitted  p^t  hi. 

Ch   TV 

in  the  subsequent  offer  was  contained,  the  Court  held  — '■ — - 
that  suflScient  evidence  of  mistake  on  the  defendant's 
part  had  been  given,  and  allowed  the  defence.^ 

§  781.    The  common  error  or  mistake  of  both  parties  Common 

"  ,  ,  ■■■         ,        error. 

as  to  the  subject-matter  of  the  contract  is,  on  the  prin- 
ciples already  stated,  a  clear  ground  for  resisting  spe- 
cific performance :  so  where  the  plaintiff  being  entitled 
to  estates  during  the  life  of  A.  entered  into  a  contract 
with  regard  to  the  timber  on  the  estates  with  the 
remainderman ;  and  it  subsequently  appeared  that  A. 
was  at  the  time  dead,  though  this  circumstance  was 
unknown  to  both  parties;  Lord  Romilly  M.R.,  and  after- 
wards the  Lords  Justices,  refused  specific  performance 
and  dismissed  the  bill  with  costs.* 

5  782.     Further,  where  both  parties  to  a  contract  Mistake 

1         .  «     ,  .  .        ,  of  both 

are  at  the  time  of  the  contract  in  mistake  or  error  as  parties  a 
to  the  matters  in  respect  of  which  they  are  contracting,  S^iJLion^ 
this  will  not  only  furnish  a  ground  for  resisting  specific 
performance,   but   enable   the   Court  to  rescind    the 
contract.^ 

§  783.  Thus,  in  CalverUy  v.  WilliamSj^  Calverley  CairerUy 
brought  his  bill  against  Williams  for  a  conveyance  of  L»w.* " 
seven  acres  of  copyhold  land,  part  of  an  estate  sold  by 
auction  and  purchased  by  the  plaintiff  as  being  compre- 
hended in  the  advertisement  of  the  sale,  and  described 
as  in  the  possession  of  Groombridge.  The  defendant 
resisted  this  claim,  on  the  ground  that  he  did  not  intend 
to  include  those  seven  acres,  or  know  that  they  were 


^  Wood  V.  SoaHhy  2  K  &  J.  33. 

*  CochraiM  v.  Willu,  34  Beav. 
859;  L.  B.  1  Gh.  58.  Cf.  ptr  Turner 
L.J.  in  Murrdl  y.  Ooodyear,  1  De 
G.  F.  &  J.  at  p.  449. 

'  See  Torrance  v.  BoUony  L.  E.  14 
Eq.  124;  8  Oh.  118.  In  Jones  y. 
Clifford  (3  Ch.  D.  at  p.  792),  HaU 
y.O.  intimated  the  opinion  that  the 
Court  would,  even  in  the  case  of 


a  completed  contract,  give  relief 
against  a  common  mistake  in  the 
same  way  as  it  would  against  fraud. 
Cf.  Leuty  y.  EiUas,  2  De  G.  &  J. 
110. 

*  1  Ves.  Jun.  210;  per  Lord 
Erskine  in  Stapylton  y.  Scott,  13 
Ves.  427.  See  too  Davis  y.  Shep- 
herd, L.  E.  1  Ch.  410 ;  Price  y.  Ley, 
4  Giff.  235,  afarmed  11  W.  E.  475. 
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P^in.  in  the  possession  of  Groombridge.     Lord  Thurlow,  in 
— '■ — -  giving  judgment,  said,  "No  doubt,  if  one  party  thought 
he  liad  purchased  bond  fide^  and  the  other  party  thought 
he  had  not  sold,  there  is  a  groimd  to  set  aside  the  con- 
tract, that  neither  party  may  be  damaged ;  because  it 
is  impossible  to  say  one  shall  be  forced  to  give  that 
price  for  part  only  which  he  intended  to  give  for  the 
whole,  or  that  the  other  shall  be  obliged  to  sell  the 
whole  for  what  he  intended  to  be  the  price  of  part 
only." 
Instances        §  784,     Again,  whcro  both  vendor  and  purchaser 
sion.         of  an  alleged  estate  in  fee  in  remainder  on  an  estate 
tail  were  ignorant  that  at  the  time  the  tenant  in  tail 
had  suffered  a  recovery,  so  that  in  fact  no  estate  in 
remainder  existed,  the  Court  rescinded  the  contract.^ 

And  where  A.  proposed  certain  terms  of  assurance 

to  the  agent  in  London  of  a  Scotch  insurance  office, 

and  by  mistsike  wrote  down  other  terms  in  his  proposal, 

to  which  proposal  the  Scotch  office  assented,  the  Court 

at  the  instance  of  A.  (refusing  to  reform  the  contract) 

rescinded  it,  and  directed  the  repa3nnent  of  the  pre- 

miimis  paid.* 

Mistake         §  786.     Again,  mistake  of  the  plaintiff  produced 

by  de-       by  the  innocent  misrepresentation  of  the  defendant,*  or 

^onnd  for  by  the  defendant's  not  doing  his  duty  in  respect  of  the 

reaciasion.  contract,  may  be  grouud  for  rcscissiou.*  In  a  case  where 

the  vendor  described  the  garden  of  a  house  as  inclosed 

by  a  rustic  wall  with  a  tradesman's  side  entrance :  and 

knew  but  did  not  disclose  that  the  wall  was  no  part  of 

the  property  sold,  and  that  the  tradesman's  entrance 

was  used  only  by  sufferance,  the  Court  rescinded  the 

contract. 

cw^ry.        §  786.     In  a  case  brought  before  the  House  of 

^  Hitchcock Y.Oiddtng8,^'BnAS5*  ^  Adam  y.  Newhigging,  13  App. 

3  Fowler  y.  Scottish  Equitable  Life  Cas.  308 ;  34  Ch.  D.  583. 

Insurance  Society ^  28  L.  J.  Ch.  225 ;  *  Brewer  y.  Brown,  28  Gh.  D.  309, 
7  W.  K,  5. 
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Lords  on  appeal  from  Ireland,  the  appellant  believing  i*^  n^- 
himself  to  be  a  stranger  to  a  fishery  agreed  to  take  a  — '■ — — 
lease  of  it :  the  respondents  believing  themselves  to  be 
entitled  to  the  property  agreed  to  grant  the  lease :  it 
turned  out  that  the  appellant  was  entitled  to  the  pro- 
perty and  not  the  respondents,  and  the  House  declared 
that  the  contract  was  entered  into  by  the  parties  to  it 
under  mistake  and  in  ignorance  of  the  actually  existing 
rights  and  interests  of .  the  parties  in  the  fishery,  and 
that  the  contract  was  not  binding  in  Equity  upon  the 
appellant  and  respondents,  but  ought  to  be  set  aside 
subject  to  certain  terms  which  the  special  circumstances 
of  the  case  and  the  principles  of  good  conscience  were 
held  to  impose.^ 

§  787.     But  where  neither  party  to  the  contract  is  Mistake  a 
in  error  as  to  the  matters  in  respect  of  which  they  are  ^ufioa-^' 
contracting,  and  there  is  an  actually  concluded  con-  ^^' 
tract,  but  there  is  an  error  common  to  both  the  parties 
in  the  reduction  of  the  contract  into  writing,  there  the 
Court  interferes  for  the  purpose  of  reforming  the  con- 
tract, and  not  of  rescinding  it.^   For  by  so  doing  neither 
party  will  be  damaged :  whereas  by  enforcing  it  as  it 
stood,  one  party  would  be  necessarily  injured ;  and  by 
rescinding  it,  both  would  be  deprived  of  the  benefit  of 
the  contract. 

5  788.    Accordingly  in  a  case  already  stated,  where  Lord 
the  question  was  whether  a  certain  seven  acres  were  or  in  aa- 
were  not  included  in  the  contract.  Lord  Thurlow,  after  ^fuUf^. 
stating  that  if  the  parties  to  the  contract  had  mistaken 
each  other  in  this  respect,  it  must  be  rescinded,  said : 
"  Upon  the  other  hand,  if  both  understood  the  whole 
was  to  be  conveyed,  it  must  be  conveyed.    But  again, 
if  neither  understood  so, — ^if  the  buyer  did  not  imagine 


1  Cooper  V.  Phihbs,  17  Ir.  Oh.  E.  haus,  2  H.  &  C.  906 ;  Earl  Beau^ 

73 ;  L.  E.  2  H.  L.  149 ;  infra,  §  802.  champ  v.  Winn,  L.  B.  6  H.  L.  223. 

See  also  Bingham  v.  Bingham,  1  *  Murray  v.   Parker,   19  Bear. 

Vee.  Sen.  126;  Eaffle$  v.   Wickel-  305. 
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he  was  buying,  any  more  than  the  seller  imagined  he 
was  selling,  this  part,  then  this  pretence  to  have  the 
whole  conveyed  is  as  contrary  to  good  faith  upon  his 
side,  as  the  refusal  to  sell  would  be  in  the  other  case."^ 

§  789.  The  jurisdiction  of  the  Court  in  this 
respect  was  clearly  asserted  by  Lord  Hardwicke  in 
the  case  of  HenkU  v.  Royal  Exchange  Assurance  Co.^ 
which  was  a  bill  seeking,  after  the  loss,  so  to  rectify 
a  policy,  on  the  ground  of  common  mistake,  as  to 
turn  the  loss  on  the  insurer,  which  but  for  such  varia- 
tion must  have  been  borne  by  the  insured,  "No 
doubt,"  said  his  Lordship,  "  but  this  Court  has  juris- 
diction to  relieve  in  respect  of  a  plain  mistake  in 
contracts  in  writing,  as  well  as  against  frauds  in 
contracts;  so  that  if  reduced  into  writing  contrary 
to  intent  of  the  parties,  on  proper  proof  that  would  be 
rectified : "  but  for  want  of  such  proper  proof  the  bill 
was  dismissed. 

§  790.  In  another  case,  before  the  same  Judge, 
the  captain  of  an  East  India  ship,  by  articles  of 
agreement,  bargained  and  sold  all  his  china  ware  and 
merchandize,  brought  home  in  his  last  voyage,  to  the 
defendant :  the  articles  of  agreement  were  drawn  up, 
from  minutes  made  by  the  parties,  by  an  attorney, 
who,  misunderstanding  the  transaction,  drew  up  the 
articles  in  an  erroneous  and  absurd  manner:  the 
captain,  who  was  the  party  aggrieved  by  the  error, 
brought  his  bill  for  an  account  of  what  was  due  on  the 
contract,  and  insisted  on  its  rectification :  he  was 
allowed  to  give  parol  evidence  of  the  error  and  of  the 
usage  of  trade  to  show  the  nature  of  the  real  trans- 
action and  the  consequent  mistake  in  the  articles.® 

§  791.  It  follows  from  the  nature  of  the  jurisdic- 
tion that  there  can  be  no  rectification  where  there  is 


*  Calverley  r.   WiUiamSj   1  Ves. 
Jun.  210. 
«  1  Ves.  Sen.  317. 


>  Baker  v.  Paine,  1  Ves.  Sen.  466; 
6  Yes.  336  n. 
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not  a  prior  actual  contract  by  which  to  rectify  the  ^ij^^^^- 
written   document:    so  that,   for  instance,   a  policy  —. 

'^  .  pnoroon- 

cannot  be  rectified^  by  the  slip,  because  the  slip  con-  tract. 
fitituted  no  contract,  and  there  was  no  contract  till  the 
poKcy  was  signed  and  the  premium  paid.^ 

§  792.     It  equally  follows  that  the  mistake  of  one  Mistake  of 
party  to  a  contract  can  never  be  a  ground  for  com-  not  a 
pulsory  rectification,  so  as  to  impose  on  the  second  S^^^^' 
party  the   erroneous   conception   of  the   first.®     The  ^!^^**' 
error  of  the  plaintiff  alone  may,  however,  be  a  ground  Election 
for  putting  the  defendant  to  elect  between  having  the  ammiment 
transaction  annulled  altogether  or  submitting  to  the  g^Jonf ' 
rectification  of  the  deed  in  accordance  with  the  plain- 
tiff's intention.* 

5  793.     Parol  evidence  is  admitted  to  show  the  i*apoi 

"  ,  ...  evidence 

common  mistake  of  both  parties  in  reducing  the  contract  admitted 
into  writing,  and  as  the  ground  for  rectifying  it,     "I  fication." 
think  it  impossible,"  said  Lord  Thurlow,  "to  refusp, 
as  incompetent,  parol  evidence  which  goes  to  prove 
that  the  words  taken  down  in  writing  were  contrary 
to  the  concurrent  intention  of  all  parties."  * 

§  794.     But  in  order  thus  to  procure  the  rectifica-  But  must 
tion  of  a  contraxjt,  the  proof  must  be  clear,  irrefragable, 
and  the  "strongest  possible."®    As  the  point  to  be 


^  See  Morocco  Land  &c.  Trading 
Co.  (Limited)  v.  -Fry,  13  W.  E.  310. 

3  Mackenzie  y.  CouUonj  L.  B.  8 
Eq.  368. 

3  SelU  y.  SeUe,  1  Dr.  &  Sm.  42 ; 
Ro(^  y.  Lord  Kensington,  2  K.  &  J. 
763;  Thompson  y.  Whitmore,  1  J. 
&  H.  268 ;  JSarl  of  Bradford  y.  Earl 
o/Bomney,  30  Beay.  431. 

*  Chrrard  y,  Frankd,  30  Beay. 
445 ;  Harris  y.  Pepperell,  L.  B.  5 
Eq.  1 ;  Bloomer  y.  Spittle,  L.  B.  13 
Eq.  427 ;  Paget  y.  Marshall,  28  Ch. 
D.  255.  In  his  judgment  in  Harris 
y.  Pepperell,  Lord  Bomilly  M.B. 
points  out  the  distinction  between 


the  decisions  in  Oarrard  y.  Frankd 
and  Earl  of  Bradford  y.  Earl  of 
Bomney  (30  Beay.  431). 

*  In  Lady  Shdboume  y.  Lord  In- 
chiquin,  1  Bro.  0.  0.  341. 

^  Henkle  y.  BoycU  Exchange  Assu- 
rance Co.,  1  Ves.  Sen.  317;  per 
Lord  Eldon  in  Marquis  Toumshend 
y.  Stangroom,  6  Ves.  333;  VouUloii 
y.  Staies,  25  L.  J.  Ch.  875 ;  27  L.  T. 
268 ;  Fallon  y.  Bohins,  16  Ir.  Ch.  B. 
422.  See  the  language  in  Henkle  y. 
Boyal  Exchange  Assurance  Co.,  cri- 
ticized by  Chelmsford  C.  in  Fowler 
y.  Fowler,  4  Be  G.  &  J.  264. 
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proved  is  that  the  concurrent  intention  of  all  the 
parties  to  the  contract  was  different  from  that  ex- 
pressed by  the  written  contract,  the  Court  will  atten- 
tively regard  the  admission  or  denial  of  the  defendant 
as  one  of  those  parties,^  It  need  scarcely  be  added 
that  the  Court  will  only  act  on  parol  evidence  when 
satisfied  that  there  is  no  existing  writing  which  con- 
tains the  original  instructions  or  contract.*     , 

§  796.  Where  there  is  a  writiog  by  which  an 
executed  deed  is  to  be  rectified,  and  in  that  writing 
there  is  a  term  in  respect  of  which  there  is  a  latent 
ambiguity,  parol  evidence  may  be  admitted  to  explain 
it,  and  thus  assist  in  the  rectification  of  the  deed.* 

§  796.  Mistakes  are  usually  divided  into  mistakes 
of  fact*  and  of  law.  The  former  kind  have  always 
been  held  to  give  occasion  to  the  jurisdiction  of  Equity 
in  mistake. 

.  §  797.  As  regards  mistakes  of  law,  the  maxim 
usually  referred  to  was  Ignoraniia  legis  nan  excusat: 
and  the  older  authorities  seem  to  show  that  Courts  of 
Equity  would  neither  set  aside  contracts  for  mistake 
in  law,*  nor  allow  such  mistake  to  be  set  up  as  ground 
for  resisting  specific  performance  of  contracts  in  other 
respects  free  from  objection .• 


1  6  Ves.  334 ;  Mortimer  v.  iSAor- 
hall,  2  Dr.  &  War.  363,  374.  In 
Pitcaim  v.  Oghowme^  2  Ves.  Sen. 
375,  379,  the  evidence  was  consi- 
dered sufficient  to  overcome  the 
defendant's  denial.  See  too  Qar^ 
rard  v.  FranJed,  30  Beav.  445; 
Harris  v.  Pepperdl,  L.  B.  5  Eq.  1 ; 
Bloomer  v.  SpitOey  L.  E.  13  Eq. 
422. 

'  Lackertteen  y.  LcuJeersteetit  30  L. 
J.  Gh.  5 ;  6  Jut.  N.  S.  1111. 

>  Murray  v.  Parker,  19  Beav.  305. 

*  It  may  be  observed  that  mis- 
take of  fact  is  not  the  less  a  ground 
for  relief  because  the  person  who  has 


made  the  mistake  had  the  means  of 
knowledge.  WillmoU  v.  Barber,  15 
Ch.  D.  97,  106;  S.  C.  17  Ch.  D. 
772. 

*  Marshall  v.  CdleU,  1  Y.  &  0. 
Ex.  232,  238 ;  Cockerdl  v.  CMmUy, 
1  B.  &  My.  418. 

«  Pidlen  V.  Beady,  2  Atk.  587 ; 
per  Lord  Alvanley  M.B.  in  Qihbons 
V.  Caunt,  4  Ves.  849;  Stockley  v. 
Stcddey,  1  Y.  &  B.  23,  30 ;  MUd-^ 
may  v.  Hungerford,  2  Vem.  243. 
See  also  Bilhie  v.  Lumiey,  2  East, 
469 ;  Croome  v.  Lediard,  2  My.  &  K. 
251 ;  Price  v.  Dyer,  17  Ves.  856. 
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§  798.     This  view  of  the  law  was  thus  stated  by  ^^^^™- 
Liord  Chelmsford  in  addressing  the  House  of  Lords  in  ^^^^^ 
1858:* — "Mistake  is  undoubtedly  one  of  the  grounds  ****f^  , 
for  equitable  interference  and  relief :  but  then  it  must  Cheims- 
be  mistake  not  in  matters  of  law,  but  a  mistake  of 
facts.     The  construction  of  a  contract  is  clearly  matter 
of  law ;  and  if  a  party  acts  upon  a  mistaken  view  of 
his  rights  under  a  contract,  he  is  no  more  entitled  to 
relief  in  Equity  than  he  would  be  at  Law."* 

§  799.     With  the  authorities  referred  to  in  the  Mwrepr©- 
two  last  preceding  sections  may  be  compared  those  of  law. 
others,  which  show  that  a  misrepresentation  of  law, 
at  least  if  innocently  made,  does  not  bind  and  create 
any  dvil  liability.® 

§  800.     Recent  decisions,  however,  have  lessened  Court 
if  not  destroyed  the  importance  of  the  distinction  be-  reUeve 
tween  mistakes  of  fact  and  of  law.     In  Stone  v.  Ood-  ^^^ 
frey^  Turner  L.J.  said  that  he  felt  no  doubt  that  the  ^  ^^• 
Court  had  power  to  relieve  against  mistakes  in  law  as 
well  as  mistakes  in  fact. 

§  801.  Acting  on  this  view,  Lord  Hatherley  (when  Anchor 
Vice  Chancellor)  remitted  to  his  original  rights  against 
Company  A.  a  creditor  of  that  company  who  had  given 
up  that  right  in  consideration  of  the  substituted  secu- 
rity of  Company  B.,  which  purchased  the  business  of 
the  first  Company  A.,  when  that  purchase  was  held 
void  as  ultra  vires.^ 

5  802.     The  point  has  twice  come  before  the  House  oooper  v. 

,  Fhibba. 

of  Lords  in  late  years.     In  Cooper  v.  Phibbs^^  where 
the  appellant  believing  himself  to  be  a  stranger  to  his 

1  Midland  Great  Wutem  Railway  102. 

0/  Ireland  v.  Johnetm,  6  H.  L.  C.  *  5  De  G.  M.  &  G.  76 ;  Daniell  r* 

810,  811.  Sinclair,  6  App.  Gas.  181. 

*  See  Powell  y.  Smith,  L.  B.  14  ^  Be  Saxon  Life  Assurance  Co., 
Eq.  85.  AncJior  case,  2  J.  &  H.  408. 

•  BashdaU  v.  Ford,  L.  B.  2  Eq.  «  17  Ir.  Ch.  B.  73;  L.  B.  2  H. 
750 ;  BeaUie  y.  Lord  Ehury,  L.  B.  L.  149;  supra,  {  786. 

7  Ch.  777;  L.  B.  7  Eng.  &  Ir.  Ap. 

F.  B  B 
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Baat  III.  own  land  agreed  to  take  a  lease  of  it,  and  was  relieved 
'—  from  his  mistake,  his  belief  was  founded  on  an  erro- 
neous impression  of  the  effect  of  certain  documents  of 
w"tb       *^*^®  •  ^^^  Lord  Westbury  said :  "  It  is  said  Ignoraniia 
onigno'    jurts  kaud  excusat :  but  in  that  maxim  the  word/tt*  is 
jt4rx»         used  in  the  sense  of  denoting  general  law,  the  ordi- 
eutaty'     TiSiTj  law  of  the  country.     But  when  the  word  j'lts  is 
used  in  the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.     Private  right  of  owner- 
ship is  matter  of  fact :  it  may  be  the  result  also  of 
matter  of  law :  but  if  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to  their  relative  and 
respective  rights,  the  result  is,  that  that  agreement  is 
liable  to  be  set   aside  as  having  proceeded  upon  a 
common  mistake."^ 
I'OkI  §  803.     In  JEarl  Beauchamp  v.  Winrij  Lord  Chelms- 
f Old  in"     ford  in  addressing  the  House  said  ^^  that  the  ignorance 
ch!iLp  v?^  imputable  to  the  party  was  of  a  matter  of  law  arising 
Wtnn.       upon  the  doubtful  construction  of  a  grant.     This  is 
very  different  from  the  ignorance  of  a  well-known  rule 
of  law.     And  there  are  many  cases  to  be  found  in 
which  Equity,  upon  a  mere  mistake  of  the  law,  with- 
out the  admixture  of  other  circumstances,  has  given 
relief  to  a  party  who  has  dealt  with  his  property  under 
the  influence  of  such  mistake."^ 
Result  of        §  804.     It  seems  to  follow  that,  at  least  as  a  de- 
ritiee.        fcncc  to  spccific  performance,  common  error  of  law  of 
both  parties,  or  even  the  sole  error  of  the  defendant, 
when  resulting  in  mistake  important  to  both  parties  to 
the  contract  as  to  some  of  the  matters  dealt  with  by 
the  contract,  would  be  suflBcient.     But  it  is  submitted 
that  neither  the  common  error  of  both  parties  nor  the 
sole  error  of  the  defendant  as  to  the  operation  and 
effect  of  the  contract  can  be  a  ground  for  resisting 
specific  performance.^ 

1  Cooper  V.  PhihU,  L.  E.  2  H.  L.  «  L.  B.  6  H.  L.  at  p.  234.    Cf. 

at  p.  170.  Jhald  v.  WalU,  18  W.  E.  398. 

'  See  Bupra^  §  763. 
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§  805.     Again,  as  in  cases  of  hardship  the  turning  ^ij*'^^^- 
of  events  in  a  way  different  from  what  the  parties  — '■ — ^ 
anticipated  will  not  furnish  a  ground  of  defence ;  so  in  tion  as  to 
regard  to  mistake,  if  persons  choose  to  speculate  upon 
facts,  and  the  view  on  which  they  acted  proves  to  be 
a  mistaken  one,  that  circumstance  will  furnish  no  de- 
fence on  which  the  Court  will  act.^ 

§  806.     Where  there  is  a  mistake  of  both  parties.  Mistake 

not  aoout 

but  not  about  the  very  subject  of  the  contract,  it  will  thees- 
not  be  a  ground  for  rectifying  the  contract.     There-  the  con- 
fore  where  both  parties  were  under  a  mistake  as  to  the  *'^^' 
duration  of  a  leasehold  interest,  so  that  the  price  was 
considerably  less  than  if  the  actual  extent  of  the  inte- 
rest had  been  known,  and  the  vendors  filed  a  bill  ask- 
ing for  a  reassignment  of  the  extra  term  which  the 
purchasers  took  under  the  assignment,  Knight  Bruce 
V.C.  held  that  the  lease  was  the  substance  sold  and 
not  a  term  of  the  supposed  duration,  and  that  the 
vendors  ought  to  have  known  what  was  the  condition 
of  the  property  they  proposed  to  sell,  and  accordingly 
dismissed  the  bill.* 

§  807.     In  like  manner  the  Roman  jurists  held  The 
that  mistake  as  to  the  substance  of  the  thing  avoided  law. 
the  contract :  but  if  there  be  only  a  difference  in  some 
quality  or  accident,  though  the  misapprehension  may 
have  been   the   actuating  motive,  yet  the   contract 
remains  binding.^ 

§  808.     The  Court,  on  a  clear  principle,  will  not  in-  Where  the 

terfere  for  the  rectification  of  a  written  contract  where  purposely 

J  jap 

it  was  by  the  intention  of  the  parties  to  it  that  the  from  the 
writing  did  not  comprise  all  the  terms  of  the  actual  *^°'^*™*'*- 
contract;  for  what  is  done  on  purpose  is  evidently 
not  done  by  mistake.     Therefore  where  there  was  a 

^  Bee,  at  Common  Law,  HcMrris  ^  Kennedy  v.  Panama  &c.  Mail 

T,  Loyd,  5  M.  &  W.  432.  Co.,  L.  B.  2  Q.  B.  580,  and  authc 

3  Okill.  v.  Whittaker,  1  De  G.  &  lities  there  dted. 
Sm.  83,  affirmed  2  Ph.  338. 

«b2 
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contract  for  an  annuity,  and  the  parties  to  it  designedly 
omitted  a  proviso  for  redemption,  thinking  it  would 
render  the  transaction  usurious,  the  Court  refused  to 
rectify  the  deed.^  The  parties  "  desired  the  Court," 
said  Lord  Eldon,^  "  not  to  do  what  they  intended,  for 
the  insertion  of  that  proviso  was  directly  contrary  to 
their  intention,  but  they  desired  to  be  put  in  the  same 
situation  as  if  they  had  been  better  informed,  and 
consequently  had  a  contrary  intention."* 

§  809.  Where  the  parol  variation  which  the  plain- 
tiff or  defendant  seeks  to  set  up  is  a  subsequent  con- 
tract in  parol  between  the  parties  to  a  written  contract, 
the  case  in  nowise  comes  within  the  doctrine  of  mis- 
take, and  the  parol  variation  is  inadmissible  under  the 
Statute  of  Frauds,  except  in  cases  where  the  refusal  to 
perform  it  might  amount  to  fraud.* 

§  810.  Therefore  where  A.,  by  writing,  agreed 
with  B.  to  grant  him  a  lease,  to  commence  on  the  21st 
of  April,  B.  being  merely  the  agent  of  C. ;  and  subse- 
quently A.  and  C.  agreed  by  parol  that  the  lease  should 
commence  from  the  24th  of  June  instead  of  the  21st 
of  April,  and  be  made  to  C.  instead  of  to  B.,  and  C. 
and  B.  sought  a  specific  performance  of  the  written 
contract  as  varied  by  the  subsequent  parol  one,  a  plea 
of  the  Statute  of  Frauds  was  necessarily  allowed.*  And 
where  there  was  a  contract  in  writing,  and  the  defen- 
dant set  up  a  subsequent  parol  contract,  by  which  the 
parties  mutually  abandoned  the  terms  of  the  written 
contract  and  then  agreed  upon  new  terms;  Grant 
M.R.  held  that  these  new  terms  were  merely  meant 


*  Lord  Imham  v.  CAtW,  1  Bro. 
C.  C.  92 ;  Lord  Portmore  v..  Mom's, 
2  Bro.  C.  C.  219 ;  Hare  v.  Shear- 
wood,  3  Bro.  0.  C.  168;  S.  0.  1  Ves. 
Jnn.  241. 

'  In  Marqtih  Toumshend  v.  Stati'- 
groom,  6  Ves.  332;  Wtlliama  v. 
Jones,  36  W.  E.  573. 


>  See  also  Pitcaim  y.  Oghoume, 
2  Ves.  Sen.  375 ;  of.  Cripps  v.  </ee» 
4  Bro.  0.  C.  472. 

^  See  per  Grant  M.B.  in  Price  y. 
Dyer,  17  Ves.  364. 

^  Jordan  v.  Sawkins,  3  Bro.  C.  C. 
388 ;  S.  0.  1  Ves.  Jun.  402. 
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±0  modify  or  add  to  the  terms  of  the  original  contract;  ^^^^• 

that  therefore  the  parol  contract  could  not  be  set  up 

as  a  waiver  of  the  first,  and  that  the  subsequent  terms 
not  having  been  in  any  way  acted  on,  the  second  con- 
tract formed  no  defence  to  the  first,  the  execution 
of  which  he  accordingly  directed.^  Again,  where  the 
written  contract  was  silent  as  to  restrictive  covenants, 
but  there  was  some  evidence  of  a  subsequent  contract 
to  take  tlie  lease  subject  to  a  certain  restrictive  cove- 
nant as  to  trade,  the  Statute  of  Frauds  was  held  to  be 
a  bar  to  the  performance  which  the  plaintiff  sought  of 
this  subsequent  parol  contract.* 

§  811.     The  question  how  far  a  plaintiff  can  enforce  Specifio 
specific  performance  of  a  contract  with  a  parol  varia-  ance,  with 

.•  •  .-i  T  •.!  j*/?i»  A  •       rGctifica- 

tion,  or  m  other  words,  with  a  rectification  oi  a  mis-  tion  of 
take,  was  on  the  authorities  before  the  Judicature  Act,  ™"*"^®" 
1873,  not  perfectly  clear:  but  the  weight  of  authority 
appeared  to  be  in  favour  of  the  proposition  that  a 
plaintiff  could  not  sue  for  the  specific  performance 
of  a  contract  with  a  parol  variation.  This  is  now 
altered  by  the  statute  above  referred  to.' 

Before  proceeding  to  consider  the  cases  on  this 
point,  we  may  briefly  advert  to  principles. 

§  812.     With  regard  to  a  mistake  of  the  plaintiff  Mistake  of 
alone,  it  is  at  once  obvious  that  to  allow  him  to  correct  alone, 
this  mistake,  and  enforce  the  contract  so  corrected  on 
the  other  party  to  it,  would  be  a  great  injustice. 

§  813.     With  regard,   however,  to   a  mistake  of  Mistake 
both  parties  to  a  contract  in  the  reduction  of  the  con-  parties. 
tract  into  writing,  there  can  be  no  objection  in  point 
of  justice  to  the  plaintiff  asking  to  have  that  mistake 
corrected,  and  to  have  the  real  contract  carried  into 
execution. 


^  Price  T.  Dyer,  17  Yes.  356.  found  in  the  earlier  editions  of  this 

'  SneUing  y.  Tkomcts,  L.  £.  17  work.     The    Judicature    Act   has 

Eq.  303.  seemed  to  justify  a  briefer  treat- 

3  A  f uUer  discussion  of  this  ques-  ment  of  it. 

tion  than  that  foUowing  will  be 


374 


OF  THE  DEFENCES  TO  THE  ACTION. 


Pabt  III. 
Ch.  XV. 

!MiRtake  in 
reference 
to  Statute 
of  Frauds. 


Cases  of 
entire  ex- 
clusion of 
Sarol  evi- 
euce  for 
plaintiff. 


Cases  for 
admission 
of  parol 
evidence 
for  the 
plaintiff. 


§  814.  It  may  be  said  that  a  plaintiflf  seeking  to 
correct  and  enforce  a  contract  which  is  within  the 
Statute  of  Frauds  is  suing  in  contravention  of  that  Act. 
But  the  objection  seems  untenable.  For  every  action 
to  correct  by  parol  evidence  a  written  contract,  whether 
executed  or  executory,  is  in  some  sense  a  suing  on  the 
contract:  yet  the  jurisdiction  of  Equity  in  cases  of 
mistake  in  written  contracts  is  clear.  Mistake,  like 
fraud,  ^  must  be  deemed  an  exception  to  the  statute  in 
Equity. 

§  815.  There  was,  however,  a  series  of  cases  which 
seemed  to  establish  the  proposition,  that  in  the  Court 
of  Chancery  a  plaintiff  could  not  be  allowed  to  "sue  for 
the  specific  performance  of  a  contract  with  a  parol  varia- 
tion. The  principal  of  tlie  cases  were  Rich  v.  Jackson^ 
before  Lord  Rosslyn ;  *  Woollam  v.  Heam^  before  Sir 
W.  Grant ;  ^  Clinan  v.  Cooke^  before  Lord  Eedesdale ;  * 
Squire  v.  Campbell j  before  Lord  Cottenham ;  ®  Manser  v. 
Back  J  before  Wigram  V.C. ;®  Attorney -General  v.  Sit- 
well^  before  Alderson  B. ;  and  Davies  v.  Fitton^  before 
Lord  St.  Leonards.' 

§  816.  This  current  of  authorities,  however  strong, 
can  yet  scarcely  be  considered  uniform  in  favour  of 
the  position  that  the  plaintiff  could  never  avail  himself 
of  a  parol  variation.  There  are  dicta  of  Lord  Hard- 
wicke's  in  the  cases  of  Walker  v.  Walker^^  and  Joynes 
V.  Statham^^  which,  notwithstanding  the  remarks  upon 
them  of  Lord  Redesdale^*  and  of  Grant  M.R.,'*  imply, 


^  See  supra,  {  567. 

2  4  Bro.  0.  C.  514  ;  6  Ves.  334  n. 

3  7  Ves.  211;  S.  C.  2  W.  &  T. 
Lead.  Gases,  484  (4tli  ed.)  and  cases 
there  coUected. 

«  1  Sch.  &  Lef.  22,  38. 
M  My.  &  Or.  480. 
8  6  Ha.  447. 
'  1  Y.  &  C.  Ex.  659. 
»  2  Dr.  &  W.  225. 
'  See  also  HigginBon  y.  Clmaes,  15 
Ves.  516,  523 ;  Winch  v.  WincJiester, 


1  V.  &  B.  375,  378 ;  Nurse  v.  Lord 
Seymour,  13  Beav.  254 ;  London  and 
Birmingham  Bail  way  Co,  v.  Winter, 
Or.  &  Ph.  57,  61 ;  Emmett  v.  i>cw- 
hurst,  3  Mac.  &  G.  587. 

^°  2  Atk.  98;  S.  0.  6  Ves.  335  n. 

"  3  Atk.  388. 

12  In  Clinan  v.  Cooke,  1  Sch.  & 
Lef.  38. 

"  In  Woollam  y.  Heam,  7  Ves. 
219. 
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it  is  submitted,  a  somewhat  different  view  of  the  ^^^^' 
question  from  that  already  stated.     In  like  manner,  it 


is  believed  that  arguments  against  the  course  of 
authority  above  stated  may  be  drawn  from  the  cases 
of  Pemher  v.  Mathers^^  before  Lord  Thurlow ;  Marquis 
Townshend  v.  Stangroom^  before  Lord  Eldon ;  Clifford 
y.  Turrell^  before  Knight  Bruce  V.C. ;  and  Martin  v. 
Pycroft^^  before  the  Lord  Justices  in  Chancery.® 

§  817.  The  great  American  jurists,  Mr.  Justice 
Story  and  Chancellor  Kent,  were  likewise  clear  in 
their  opinion  that  a  Court  of  Equity  ought,  if  neces- 
sary, at  one  and  the  same  time,  to  reform  and  enforce 
a  contract,*^ 

§  818.  Now  this  vexed  question  has,  it  is  believed,  Eflfect  of 
been  finally  solved  by  the  Judicature  Act,  1873,  s.  24,  cature 
8ub-s.  7.  That  statute  requires  the  High  Court  in  8.  24  (7).  * 
any  cause  to  grant  all  such  remedies  whatsoever  as 
any  of  the  parties  thereto  may  appear  to  be  entitled 
to  in  respect  of  any  and  every  legal  and  equitable 
claim  properly  brought  forward  by  them  respectively 
in  such  cause,  so  that  so  far  as  possible  all  matters 
in  controversy  between  the  said  parties  respectively 
may  be  completely  and  finally  determined  and  all 
multiplicity  of  legal  proceedings  concerning  any  of 
such  matters  avoided.  Under  this  provision  the  High 
Court  has  entertained  an  action  for  the  reformation 
of  a  contract,  and  for  the  specific  performance  of  such 
reformed  contract,  in  a  case  in  which  the  Statute  of 
Frauds  did  not  create  a  bar.^ 

§  819.  It  may  be  added,  that  there  are  cases  Caaesof 
somewhat  resembling  specific  performance,  where  in  tfonand 
the   same   suit  the  plaintiff  has  had  an  instrument  ^^^t, 

1  1  Bro.  C.  C.  62.  riwm  v.  Gardner y  2  Mad.  198;  Rohin- 

*  6  Ves.  328.  son  v.  PagCy  3  Buss.  114. 

»  1  Y.  &  0.  0.  0.  138.  «  1  Story,  Eq.  Jur.  §  161 ;  KeisseU 

*  2  De  Q.  M.  &  G.  78d.  brack  y.  Livingstone^  4  Johns.  Ch. 
'  See  also  per  Sir  W.  Grant,  in      Bep.  148. 

Clarke  v.  Grant,  14  Vee.  524 ;  Har-         '  OlJey  v.  Fishtr,  34  Ch.  D.  367, 
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^Asx  ni.  rectified,  and  then  obtained  consequential  reUef :  as 
— ■ — '—  where  a  bond  and  deposit  of  deeds  were  given  to 
secure  an  advance,  and  the  bond  by  mistake  appeared 
to  be  usurious ;  the  plainti£E  proved  the  mistake,  had 
the  bond  rectified,  and  was  held  entitled  to  the  conse- 
quential relief  to  which  an  ordinary  obligee  and 
equitable  mortgagee  is  entitled.^  In  another  case  a 
client  entered  into  a  contract  with  his  solicitor  for  the 
payment  of  a  fixed  sum  of  money  in  lieu  of  costs,  and 
the  contract  contained  mistakes  as  to  the  name  and 
rights  of  the  client,  which,  if  construed  strictly,  would 
have  excluded  the  solicitor  from  all  rights  under  the 
contract.  In  consequence  of  these  mistakes,  the 
solicitor  by  his  bill  alleged  that  he  had  no  remedy  at 
Law,  and  accordingly  prayed  that  the  contract  might 
be  rectified,  and  an  order  made  for  payment  of  the 
sum  of  money  under  the  contract,  as  if  at  the  time  of 
its  execution  it  had  expressed  the  intention  of  the 
parties :  the  Court  made  a  decree  directing  the  pay- 
ment of  the  money.^ 
^?^®-  5  820.     It  may  here  be  added  that  a  misdescrip- 

Bonption        ..,  ,  Mil  /•\t" 

in^con-  tiou  ui  the  coutract  may  be  attributable  to  (i.)  the 
plaintiflP  alone,  or  (ii.)the  defendant  alone,  or(iii.)  both 
parties ;  and  in  either  of  the  former  cases  it  may  be 
either  fraudulent  or  innocent.  If  it  be  fraudulent,  the 
party  guilty  of  the  fraud  of  course  cannot  avail  him- 
self of  it  in  any  way  :  if  it  be  innocent,  then  (i.)  if  it 
be  attributable  to  the  plaintiff  alone  and  induce  mis- 
take, it  falls  under  the  head  of  mistake  induced  by  the 
plaintiff;*  (ii.)  if  it  be  attributable  to  the  defendant 
alone,  it  comes  under  the  head  of  mistake  purely  due 
to  the  defendant  ;*  and  lastly  (iii.)  if  it  be  attributable 
to  both  parties,  it  falls  under  the  head  of  common 
error  or  mistake.** 

»  Hodghimon  v.  WyaU^  9  Beav.         »  Supra,  §§  756,  812. 

566.  ^  Supra,  §§  758  et  seq. 

*  Stedmanr.  ColkU,  17  Beav.  608.         *  Supra,  §§  781,  813. 
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OF  THE  INCAPACITY  OF  THE  COURT  TO   PERFORM    PART 

OF  THE   CONTRACT. 

§  821.    The  Court  will  not,  as  a  general  rule,  compel  Pabt  hi. 
specific  performance  of  a  contract,  unless  it  can  execute  — '- — '- 
the  whole  contract ;  or,  as  Lord  Romilly  M.R.  expressed  of  Uie 
it,  '^  This  Court  cannot  specifically  perform  the  contract  ^  ^^ 
piecemeal,  but  it  must  be  performed  in  its  entirety  if 
performed  at  all."  ^    It  often  therefore  becomes  import- 
ant to  inquire  whether  a  contract  is  entire  or  divisible, 
or,  in  other  words,  what  is  the  whole  contract  which 
must  be  executed ;  and  it  is  proposed  in  the  present 
chapter,  first,  to  inquire  what  contracts  are  divisible ; 
secondly,  to  illustrate  the  general  doctrine  of  the  Court 
above  stated ;  and,  thirdly,  to  consider  the  exceptions 
or  apparent  exceptions  to  the  rule. 

§  822.     It  is  obvious  that  the  decision  of  the  ques-  Contract 
tion  whether  a  contract  is  entire  or  divisible,  must  or  not. 
depend  on  the  particular  nature  of  each  contract,  and 
the  terms  in  which  it  is  concluded :  but  some  general 
rules  may  be  gathered  from  the  cases, 

§  823.  A  contract  for  the  sale  of  property  in  one  Property 
lot  will  generally  be  considered  indivisible.  Thus,  in 
a  case  where  two  undivided  seventh  shares  of  land  were 
sold  in  one  lot,  the  Court  refused  to  enforce  specific 
performance  where  a  good  title  could  be  made  to  one 
seventh  only :  *  and  the  purchaser  of  the  entirety  will, 

»  MerchaiM  Trading  Co.  v.  Ban-  «  Boff^  v.  8hatcros$,  2  Bro.  C.  0. 

ner,  L.  B.  12  £q.  at  p.  23 ;  cf.  per  118  n. ;  S.  0.  $,  n.  Roffey  y.  SholU 

Turner  L.J.  in  Kemoty.  Potter,  3  croae,  4  Madd.  227. 
Pe  Q.  F.  &  J.  at  p.  459. 
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Ship  and 
freight. 


PabtIIL  of  course,  not  be  compelled  to  take  six  undivided 
— '■ — -  seventh  parts  of  the  estate.^  And  so  in  a  case,  where 
two  persons  were  owners  of  an  estate  in  undivided 
moieties,  and  the  plaiptiff  sought  to  enforce  an  alleged 
contract  by  them  to  lease  the  coals  under  it,  but  could 
not  prove  any  such  contract  against  one  of  the  owners, 
one  ground  on  which  the  bill  was  dismissed  against  the 
other  owner  also  was  that  he  had  never  contracted  to 
lease  one  share  alone.  If  he  had  held  himself  out  and 
contracted  as  the  owner  of  the  whole,  then  the  case 
would  have  been  different.^ 

§  824.  But  where  properties  are  of  two  descrip- 
tions,— as,  for  example,  a  ship  and  the  freight, — the 
fact  that  they  are  both  included  in  one  instrument,  and 
dealt  with  for  one  entire  sum,  does  not  seem  conclu- 
sively to  render  the  contract  indivisible.® 

§  826.  After  some  vacillation  in  the  older  cases,^  it 
has  been  decided  at  Common  Law,  that  where  property 
is  sold  in  distinct  lots,  there  is  a  separate  contract  for 
each  lot,^  each  buyer  having  a  complete  right  of  action 
after  he  is  declared  the  purchaser  of  each  lot.®  And  in 
Equity  the  same  is  prima  facie  the  case,  so  that,  in  the 
absence  of  special  circumstances,  a  vendor  is  entitled 
to  compel  the  purchaser  of  two  lots  to  complete  his 
purchase  of  the  one,  though  he  may  fail  in  making  out 
a  title  to  the  other.^  But  where  from  the  nature  of  the 
contract,  or  the  property  that  is  the  subject  of  it,  or 
upon  matters  known  to  both  parties,  one  of  them  can 
prove  that  the  one  transaction  was  dependent  on  the 


Distinct 
lots. 


»  Dalhy  v.  PuUtn,  3  Sim.  29. 

2  FHce  V.  Griffith,  1  De  G.  M.  & 
G.  80,  85. 

3  Mestaer  v.  QilUapie,  11  Yes.  621, 
629. 

^  See  the  cases  reviewed  by  Lord 
Brougham  in  Caaamajor  y.  Strode, 
2  My.  &K.  724.  Ckambere  t.  OH/- 
fiths,  1  Esp.  150,  seems  to  be  oyer- 
ruled. 


*  James  v.  Shore,  1  Stark.  426; 
Roots  V.  Lord  Dormer,  4  B.  &  Ad. 
77;  per  Coleridge  J.  in  Seaton  v. 
Booth,  4  A.  &  E.  536. 

^  Emmerson  v.  HedU,  2  Taunt. 
38,  45. 

^  Lewin  y.  Guest,  1  Buss.  325. 
See  also  Buckmaster  y.  Harrop,  7 
Yes.  341 ;  S.  C.  13  Yes.  456. 
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other,  the  two  form  one  contract,  although  there  may  p^bt  hi. 
be  no  express  statement  to  that  effect.*  And  the  parties  — '■ — - 
by  their  subsequent  dealing  may  convert  two  or  more 
distinct  contracts  into  an  entire  one,  as  by  entering  into 
one  contract  for  the  sale  of  the  several  subject-matters 
at  one  aggregate  price.*  Thus,  where  A.  pm'chased  by 
auction  three  lots  of  100  shares  each,  and  after  the  sale 
received  the  shares,  paid  the  price,  and  received  a  bill 
of  parcels  describing  the  ti^ansaction  as  a  sale  of  300 
shares :  it  was  held,  that  as  each  lot  was  knocked  down 
there  was  a  distinct  contract  for  the  sale  of  100  shares, 
but  that  the  subsequent  dealings  showed  that  the 
parties  treated  the  transaction  as  one  entire  sale  of  300 
shares.® 

§  826.  The  mere  fact  of  different  prices  being  fixed  Different 
for  different  parts  of  the  subject-matter  of  the  contract,  ^"^"* 
will  not  necessarily  make  it  divisible :  so  where  a  person 
went  into  a  shop  and  bought  various  goods  at  distinct 
prices  for  each,  the  contract  was  still  held  to  be  single.* 
And  where  one  price  was  fixed  for  the  land,  and  another 
(a  valuation  price)  ^  for  the  timber,  and  the  vendor 
could  not  show  a  title  to  all  the  timber  by  reason  of  the 
copyhold  tenure  of  parts  of  the  estate,  which  were  not 
distinguishable  from  the  freehold ;  the  Court  held  that 
that  was  only  one  contract,  that  consequently  the  vendor 
was  only  bound  to  make  out  the  title  according  to  the 
contract,  and  that  the  title  to  the  land  was  the  title  to 
the  timber ; — and,  as  the  conditions  of  sale  provided 
for  the  copyhold  tenure  as  to  the  lands,  the  contract 
was  enforced  as  a  whole.® 

§  827.     In  a  case  in  which,  by  the  same  contract,  A.  Cross 

^  Casamajor  Y, Strode f  2 Mj, &K»  ^  Franklyn  v.  Lamond^  4  C.  B. 

722 ;  Poole  v.  Shergold,  2  Bro.  C.  C.  637. 

118 ;  S.  0.  1  Cox,  273 ;  and  at  Com-  *  Baldey  v.  Parker y  2  B.  &  C.  37. 

mon  Law,  Gibaon  y.  Spurrier,  Peake  ^  Cf .  Jtickardson  y.  Smith,  L.  B. 

Add.  G.  49.  5  Ch.  648,  and  supra,  §  365. 

'  Dykea  y.  Bktkcj  4  Bing.  N.  C.  *  Croase  y.  Lawrence,  9  Ha.  462 ; 

463.  Crosse  y.  Keene,  9  Ha.  469. 
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PABrni.  contracted  to  sell  an  estate  to  B.,  and  B.  contracted  to 
— '   /    sell  another  estate  to  A.,  the  contracts  in  respect  of  the 

oontraots  ,  •*■ 

of  sale.  two  cstatcs  wcpc  held  to  be  independent  of  one  another ;  * 
whilst  in  a  case  of  cross  contracts  for  the  sale  of  goods, 
the  Court  of  Exchequer  held  the  contracts  dependent* 

stipuia-         R  828.     Where  the  contract  itself  contains  a  pro- 

tion  for  ,Y  ..i  •  . 

piecemeal  visiou  for  its  pieccmeal  execution,  the  contract  is 
treated  as  divisible.  So  in  a  building  contract,  where 
the  landowner  agreed  to  grant  separate  leases  of 
separate  plots  as  and  when  the  buildings  on  each  plot 
reached  a  certain  stage,  it  was  held  that  the  contract 
might  be  performed  in  separate  parts,  and  that  it  was 
no  answer  to  the  builder  or  his  assign  who  sued  for  its 
performance  as  regards  one  plot  to  show  that  it  was 
not  performed  by  the  builder  as  regards  other  plots.^ 

^l^^^o       S  829.     In  like  manner,  where  there  are  two  con- 

poraneous  o  ^^  "^  ^^  •  ' 

oontractB.  tcmporancous  contracts  which  the  parties  intended  to 
be  separated,  the  Court  will  treat  them  as  separate, 
and  will  not  allow  an  objection  to  the  one  contract  to 
bar  the  perf  oiinance  of  the  other/ 
Court  wiu  g  830.  It  is,  as  we  have  already  seen,  a  principle 
form  part,  of  the  Court,  that  it  will  not  compel  specific  perform- 
ance of  executory  contracts  unless  it  can  at  the  time 
execute  the  whole  contract  on  both  sides.  On  this 
principle,  where  there  was  a  contract  between  two 
neighbouring  landholders  to  change  the  coui-se  of  a 
stream,  and  one  of  the  terms  of  the  contract  was  that, 
if  any  damage  should  accrue  to  the  lands  of  the 
defendant  from  a  dam  which  was  agreed  to  be  erected, 
the  plaintiff  would  give  an  equivalent  in  land  to  the 
defendant,  the  quantity  of  land  to  be  ascertained  by 
arbitrators ;  this  being  a  thing  which  the  Court  could 
not  do  in  prcesentiy  and  the  Court  holding  that  the 

1  Crwmt  Y.  Lediard,  2  My.  &  K  ^  Wilkiruon  y.  Clements,  L.  B.  8 

251.  Ch.  96. 

*  Atkinson  v.  Smithy  14  M.  &  W.  *  Odessa  Tramways  Co,  v.  Mendel, 

695.  8  Ch.  D.  235. 
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parties  entering  into  a  covenant  to  do  it  would  not  be  ^»  ni. 

a  specific  performance  of  the  contract,  the  bill  was 

dismissed,  as  the  whole  contract  could  not  be  carried 
into  effect.^  And  where  the  owner  of  a  patented 
invention  entered  into  a  contract  with  certain  persons, 
who  with  himself  were  to  form  a  company,  to  the  pro- 
motion of  which  he  was  to  give  his  services  for  two 
years,  and  he  was  to  do  his  best  to  improve  the  inven- 
tion for  the  benefit  of  the  company,  and  on  the  refusal 
of  these  persons  to  go  forward  with  the  company,  the 
patentee  filed  a  bill  for  the  specific  performance  of  the 
contract :  the  Court  held,  on  demurrer,  that  as  it  would 
have  been  impossible  to  enforce  against  the  plaintiff 
the  stipulations  on  his  part,  he  could  not  sue  for  per- 
formance ;  and  further,  that  the  Court  could  not  carry 
the  contract  into  effect  by  directing  the  parties  to 
execute  a  deed,  for  the  contract  was  to  do  certain  acts, 
and  not  to  execute  covenants  to  do  them.^ 

§  831.  So,  again,  where  a  contract  was  entered  Mei^anU^ 
into  by  a  shipbuilder  to  alter  a  ship,  and  it  was  agreed  co^  ▼. 
that  in  default  of  performance  by  him  the  owners 
might  enter  and  make  the  alterations:  default  was 
made  by  the  shipbuilder,  whereupon  the  owners  filed 
a  bill  to  enforce  their  right  to  enter  and  make  the 
alterations  :  but  on  demurrer  the  bill  was  dismissed.' 

§  832.  So  wherever  that  which  the  plaintiff  is  to  Considera- 
give  as  the  consideration  moving  from  him  is  some-  future  act. 
thing  to  be  done  at  a  future  time,   and  which  the 
Court  cannot  enforce,  specific  performance  of  the  con- 
tract will  be  refused.* 

§  833.     The  principle  that  the  Court  wiU  not  par-  other 
tially  enforce  contracts  is  illustrated  by  many  other  tions  of' 
cases.     Thus,  where  there  was  a  partnership  contract  oipie  ™* 

*  OervaU  v.  Edwards,  2  Dr.  &  *  Merchant  Trading  Co.  v.  Ban- 
War.  80.  ner,  L.  E.  12  £q.  18. 

»  Siocker  t.  Wedderhum,  8  K  &  J.  *  Per  Wigram  V.O.  in  Waring  v. 

893.  Manc/uBter,  Sheffield,  and  Lincoln* 

shire  Bailway  Co,,  7  Ha.  492. 
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Taks  ni.  for  an  absolute  term  of  years,  leaving  undefined  the 

amount  of  capital  and  the  manner  in  which  it  was  to 

be  provided,  this  being  a  contract  which  in  its  entirety 
the  Court  could  not  enforce,  the  Court  refused  to 
enforce  it  in  part,  by  refusing  the  representatives  of  a 
deceased  partner  a  decree  for  the  dissolution  of  the 
partnership  and  the  sale  of  the  partnership  property.^ 
And  in  another  case  the  Court  refused  to  separate  the 
parts  of  an  award  which  were  capable  of  specific  per- 
fonnance  from  those  which  were  not.^ 
Offden  V.         8  834.     It  is,  as  will  have  been  already  gathered, 

JFossicJc 

immaterial  whether  the  things  which  the  Court  cannot 
specifically  enforce  are  to  be  done  by  the  plaintiif  or 
by  the  defendant.  So  where  the  defendant  agreed  to 
grant  a  lease  of  a  coal  mine  to  the  plaintiff,  and  the 
plaintiff  agreed  to  employ  the  defendant  as  manager, 
specific  performance  of  the  part  relative  to  the  lease 
was  refused.^ 
Where  8  836.     Where  the  contract   stipulates  for  future 

of  deed  not  acts,  but  is  silcut  as  to  any  deed  to  be  executed  to 
secure  their  performance,  the  Court,  as  we  have  seen, 
will  not  consider  the  execution  of  such  a  deed  any 
performance  of  the  stipulation.  Other  cases  have 
arisen,  where  the  contract  contemplates  some  deed  or 
obligation.  Where  there  was  a  contract  to  execute 
works  of  such  a  nature  that  the  Court  could  not  super- 
intend their  performance,  and  in  the  contract  was  a 
stipulation  that  the  contractors  should  give  a  bond  to 
secure  the  performance  of  the  contract:  the  Court, 
refusing  to  decree  performance  of  the  works,  refused 
also  to  decree  the  execution  of  the  bond,  as  that 
would  have  been  a  piecemeal  performance  of  the  con- 
tract, and  the  stipulations  as  to  the  works  were  the 

1  B<ywns  y.  Collins,  6  Ha.  418.  De  G.  &  J.  249. 

a  NickdB  v.  Hancock,  7  De  G.  M.  »  Ogden,  v.  Fowick,  4  De  G.  F.  & 

k,  G.  800.    See  also  Vansittart  y.  J.  426. 
VansittaH,  4  K.  &  J.  62,  affinned  2 
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substance  of  the  contract,  and  that  as  to  the  bond  only  ^^  ™- 

'  *>      Cn.  XVI. 

incident  to  them.*  


5  836.     But  where  the  contract  is"  to  do  a  thing/Where 

•5  1  •     J       J   execution 

and  to  execute  a  deed  for  that  purpose,  and  this  deed  of  deed 

"I     1  i»      1  j^  1^       ordered. 

covers,  so  to  say,  the  whole  oi  the  contract,  or  the 
whole  of  so  much  of  the  contract  as  is  incapable  of 
immediate  performance,  the  Court  will,  it  seems,  en- 
force the  contract  by  the  execution,  of  the  deed,  though 
the  acts  to  be  done  be  future  and  to  be  done  from  time 
to  time.*  The  real  contract  here  which  the  Court 
enforces  is  a  contract  to  execute  the  deed. 

5  837.     In  Wihan  v.  The  West  Hartlepool  Harlour  WiUon 

V.    IVcit 

and  Railway  Co.^^  the  company  agreed  to  sell  to  the  iartiepooi 
plaintiff  a  plot  of  land  near  their  line,  and  the  contract  a^dmi- 
contained  terms  as  to  the  company  laying  down  a  ^^^  ^^' 
branch  railway,  and  as  to  the  plaintiflp  using  prefe- 
rentially the  defendants'  line  of  railway.     Lord  Ro- 
milly  M.R.   granted    specific  performance,    and    his 
decree  was  affirmed  by  the  judgment  of  Turner  L.J., 
who  held  that  the  parties  must  have  intended  that  the 
user  of  the  railway  which  was  necessarily  prospective 
should  be  secured  by  covenant.     Knight  Bruce  L.J. 
dissented.     The  view  of  Turner  L.J.  appears  conso- 
nant to  the  ordinary  course  of  business  and  in  further- 
ance of  justice. 

§  838.     The  cases  on  marriage  contracts  strongly  Theprin- 
illustrate  the  principle  that  the  entire  contract  must  pUed  to 
be  carried  into  effect.     With  regard  to  these,  it  has  ^^J^. 
been  urged .  that  as  the  Court  interferes  in  behalf  of 
those  who  are  purchasers,  or  considered  as  such  by  the 
Court,  but  declines   to   aid  volunteers,  so  when  the 
Court  specifically  executes  a  settlement,  its  interference 
should  be  confined  to  limitations  in  favour  of  pur- 

»  8(mth   WoUb    BaUway    Co.  v.  *  Granville  v.  BeUs,  18  L.  J.  C4i. 

WyiheB,  1  K.  &  J.  186 ;  S.  0.  5  Do     32. 

G.  M,  &0.  880.  »  34  Beav.  187;  2  Do  G.  J.  &  S. 

476. 
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^JBT  III.  chasers,  and  not  extended  to  volunteers.     The  Court 

however  has  applied  the  principle,  that  the  whole  or 

no  part  of  the  contract  shall  be  executed,  to  marriage 
contracts  as  well  as  to  other  contracts.  "  There  is  no 
instance,"  said  Lord  Hardwicke,*  "of  decreeing  a 
partial  performance  of  articles, — the  Court  must  decree 
all  or  none  ;  and  where  some  parts  have  appeared  very 
unreasonable,  the  Courts  have  said  we  will  not  do  that, 
and  therefore,  as  we  must  decree  all  or  none,  the  bill 
has  been  dismissed."  In  a  case  where  a  husband  sued 
the  heir  of  his  wife,  who  was  the  settlor,  on  a  covenant 
to  settle  lands,  the  specific  performance  was  not  re- 
stricted to  his  estate,  but  carried  to  a  limitation  to  a 
niece  of  the  wife,  who  was  of  course  a  collateral.* 
Excep-  §  839.     The  cases  of  exception,  or  rather  of  appa- 

rent exception,  to  the  principle  in  question,  may  now 
be  considered, 
i.  Separate      §  840.     (i.)  It  is  hardly  nccdful  to  repeat  that  the 
oontem-     principle  will  not  apply  to  contracts  which,  though 
^      '      they  may  be  entire  and  single  in  themselves,  contem- 
plate a  separate  and  piecemeal  performance  of  sepa- 
rate parts.     There,  in  the  absence  of  other  objection, 
the  Court  will  carry  into  effect  the  intention  of  the 
parties.' 
ii.  Where       §  841.     (ii.)  The  principle  in  question  is  strictly 
tracris"     applicable  to  executory  contracts.*    It  does  not  apply 
executed.    £^  tcmis  to   cxecutcd  contracts.     In  Rigby  v.  Great 
Western  Railway  Co.^  the  company  had  demised  the 
Swindon  refreshment  rooms  to  the  plaintiffs  for  99 
years :  the  lease  contained  various  covenants,  one  of 
which  the  plaintiffs  sought  to  enforce  by  injunction : 
an  objection  was  made  that  the  lease  contained  other 
covenants  which  the  Court  could  not   enforce:  and 

1  In  Chring  t.  Nwhy  3  Atk.  190.  Ch.  96. 

»  Davenport  v.  B%sh>ppy  2  Y.  &  0.  *  See  $upra,  {  88. 

C.  0.  461 ;  8.  C.  1  Ph.  698.  «  15  L.  J.  Ch.  266 ;  S.  0.  on  ap- 

'  WHkiiuon  y.  Clements,  L.  B.  8  peal,  5  Ph.  44. 
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Wigram  V.C.    made  these  observations:^  "I  cannot  p^j^tIII. 

^  -  ,  Ch.  XVI. 

go  the  length  of  the  defendants'  proposition  that  the 

plaintiffs  are  not  to  be  protected  by  injunction, 
only  because  there  are  other  covenants  to  be  per- 
formed by  them  which  may  be  possibly  broken  here- 
after. It  would  be  more  correct  to  say  that  where  the 
mutual  rights  of  the  parties  rest  in  covenant,  each 
party  is  primd  facie  entitled  to  enforce  his  right  in 
Equity  or  at  Law,  according  to  the  nature  of  the 
covenant  which  may  be  broken.  I  cannot  doubt  but 
that  this  Court  would,  at  the  suit  of  a  landlord,  re- 
strain a  tenant  for  years,  under  a  husbandry  lease, 
from  ploughing  up  ancient  pasture,  where  he  had 
bound  himself  by  covenant  not  to  do  so  ;  and  it  would 
bo  no  answer  to  such  a  bill  for  the  tenant  to  say,  that 
the  landlord  was  under  covenant  to  find  him  rough 
timber  for  repairs,  which  covenant  might  possibly  be 
broken  by  the  landlord  before  the  expiration  of  the 
lease.  That  is  a  very  different  case  from  that  of 
Gervaia  v.  Edwards}  On  the  other  hand,  I  am  not 
prepared  to  go  the  length  of  the  plaintiffs'  argument. 
It  would  not  be  difficult  to  suppose  a  case  in  which 
great  injustice  might  be  done  by  compelling  a  party 
specifically  to  perform  a  particular  covenant." 

§  842.     A  similar  view  was  enunciated  and  acted  Woiver^ 
upon  by  Lord  Selbome  in  the  case  of   Wolverhampton  ^e.  Baiu 
Sf    Walsall  Railway   Co.  v.  London   ^   North    Western  v^x.  and 
Railway  Co.^^  where  the  plaintiffs  sought  an  injunction  ^^^^y 
on  the  ground  of  the  stipulations  contained  in  a  con-  ^^• 
tract  between  the  companies  sanctioned  by  Act   of 
Parliament.      It  was  argued  that  the  contract  con- 
tained terms,  such  as  those  providing  for  the  proper 
development  of  local  traffic,  which  the  Court  could  not 
perform :  but  the  argument  was  repelled  by  the  Lord 
Chancellor,  on  the  ground  of  the  distinction  between 

>  16  L.  J.  Ch.  at  p.  271.  *  L.  R.  16  Eq.  433. 

'  2  Dr.  &  War.  80. 

F.  C  C 
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Pabt  m.  iniunction  as  a  right  flowins:  from  an  executed  con- 
ch, xvi.  ^^ 

— '- — '-  tract  and  the  specific  performance  of  executory  con- 
tracts. 
Differenoe  §  843.  A  familiar  illustration  of  this  difference  be- 
executory  twccu  cxccutory  and  executed  contracts  occurs  in  the 
^ted^cwn-  casc  of  partnership  articles.  The  Court  will  not, 
^Btoted  generally  speaking,  enforce  a  contract  to  enter  into  a 
from  part-  partnership  whilst  it  remains  executory:^  but  never- 

nership        r  r  ^  j  ^ 

artioiea.  thelcss,  whcu  the  partnership  has  been  constituted,  the 
Court  will  by  injunction  enforce  the  performance  of 
particular  terms,  though  it  may  be  incompetent  to 
enforce  all  the  terms :  ^  this  is  the  common  course  of 
practice  in  the  Court. 

And  from       8  844.     Another    familiar    illustration    arises    on 

leases  « 

leases.     The  Court  will  restrain  the  breach  of  a  cove- 
nant in  a  lease,  though  it  may  contain  other  covenants 
which  the  Court  could  not  possibly  perform. 
iii.  ReUef        §  845.     (iii.)  The  principle  in  question  is  not  to 
tracts  not  be  extended  to  all  cases  of  legal  or  even  equitable 
spe^o  ^    relief  on  contracts,  though  the  contracts  may  be  exe- 
P^^™'    cutory.     The  fact  that  future  acts  may  have   to  be 
done  under  a  contract  is  no  bar  to  relief  grounded  on 
a  right  perfect  in  itself,  and  resulting  from  pa^t  trans- 
actions also  under  the  contract. 
Instances.       §  846.     Thus,  wherc  in  a  contract  for  the  execu- 
tion of  railway  works  the  contractors,  previously  to 
their  completion,  filed  a  bill  against  the  railway  com- 
pany, alleging  fraud  in  the  engineer  in  withholding 
certificates  of  work  done,  and  asking  amongst  other 
things  for  an  account  of  work  done :  it  was  held  on 
demurrer,  that  though  the  works  were  not  complete, 
and  though  the  Court  might  not  be  able  specifically  to 
perform  such  a  contract,  the  plaintiffs  had  a  right, 
perfect  in  itself,  of  which  they  had  been  deprived  by 
the  alleged  acts  of  the  defendants,  and  that  they  were 

»  Scott  V.  Baymeni,  L.  E.  7  Eq.  «  Kemhle  v.  Keatty  6  Sim.  333. 

112.    See  infra,  §  1540. 
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therefore  entitled  to  some  relief  in  Equity.^    And  so,  ^jw  ™- 

t-n-i  ,.•  Ch.  XVI. 

it  seems  that  if  by  a  partnership  contract  it  were 

stipulated  that  accounts  should  be  made  up  half- 
yearly,  and  that  one  partner  should  have  a  salary 
proportionate  to  the  profits  to  be  so  ascertained,  he 
might  from  time  to  time  institute  actions  to  have  the 
accounts  so  taken  according  to  the  contract,  though  its 
other  terms  might  not  be  the  subject  of  an  action  for 
specific  performance.^ 

§  847.     To  this  principle  we  may  probably  refer  Jetton  v. 
the  case  of  Litton  v.  The  Great  Northern  Railway  Co.j^  Northern 
where,  there  being  a  contract  by  the  company  to  make  (^l  ^^^ 
and  maintain  a  siding  so  long  as  it  should  be  of  con- 
venience, the  clause  as  to  maintaining  it  was  held  no 
objection  to  a  bill  for  the  specific  performance  of  the 
contract  to  make  it,  the  question  of  repairs  being  a 
matter  for  inquiry  when  a  breach  of  that  part  of  the 
contract  should  occur. 

§  848.     (iv.)  In  the  next  place,  it  must  be  observed  iv.  Con- 
that  where  the  contract  can  be  completely  performed  be  oo^^ 
at  the  time,  though  there  may  be  future  acts  depen-  "^^ 
dent  on  it,  the  Court  will  be  able  to  grant  specific  *^™^' 
performance:  as,  e.g.^  a  contract  for  the  immediate  ^'^^^^ 
sale  of  timber  to  be  cut  down  at  a  future  time,  or  at  acts, 
intervals,  and  the  purchase-money  for  it  to  be  paid  by 
instalments.^    The   cases  already  stated,  where   the 
Court  will  direct  the  execution  of  a  covenant  to  do 
future  acts,  illustrate  the  same  principle.* 

§  849.     (v.)  It  seems  very  questionable  whether  ▼•  Where 
the  principle  that  the  Court  will  not  perform  part  of  a  not  be 
contract  if  it  cannot  perform  all,  ever  applied  to  cases  tSou^ 
where  the  impossibility  of  carrying  a  part  into  execu-  ^^ 


def en- 
's 
default. 


1  Waring  y.  Manchester,  Sheffield,  '  2  K.  &  J.  394. 

arid  Lincolnshire  Railway  Co,,  7  Ha.  ^  Per  Lord  St.  Leonards  in  Oer- 

4S2.  vais  y.  Edwards,  2  Dr.  &  War.  at 

«  Per  Wigram  V.C.  in  the  last-      p.  83. 
cited  case,  7  Ha.  at  p.  496.  *  See  supra,  §§  835,  836. 
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PiLET  iiL  tion  was  due  to  the  default  of  the  defendant  who  set 

— '■ up  this  defence.     To  permit  it  to  prevail,  would  be 

counter  to  the  maxim  that  no  man  shall  take  advantage 
of  his  own  wrong.  In  the  case  of  the  defendant  only 
possessing  a  part  of  the  interest  which  he  has  stipulated 
to  sell,  the  defect  as  to  the  other  part  is,  as  we  have 
seen,  no  bar  to  specific  performance  at  the  suit  of  the 
purchaser.^  In  one  case,  there  was  a  contract  between 
three  railway  companies  having  reference  to  a  pur- 
chase and  an  amalgamation :  for  the  purchase  no 
further  parliamentary  powers  were  needed,  but  for  the 
amalgamation  they  were,  and  as  regards  one  of  the  com- 
panies, they  could  not  be  obtained  because  a  majority 
of  its  shareholders  were  adverse  to  the  scheme :  in  a 
suit  relating  to  the  purchase  the  last-mentioned  com- 
pany set  up  as  a  defence  the  impossibility  of  carrying 
into  eflPect  the  contract  as  to  the  amalgamation;  but 
Lord  Cottenham  overruled  the  demurrer,  and  doubted 
whether  the  defendant  company  could  say  to  the 
plaintiffs,  that  they  should  not  have  the  benefit  of  such 
part  of  the  contract  as  the  defendants  could  perform, 
because  they  could  not  without  an  Act  of  Parliament 
perform  the  whole,  and  they  declined  applying  to 
Parliament  to  give  them  the  necessary  powers.^ 
Lord  §  860.     But  whatever  difficulties  may  have  pre- 

j^^  viously  existed  on  this  point,  seem  to  have  been 
removed  by  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),' 
and  it  may,  it  is  conceived,  be  laid  down,  that  wherever 
the  thing  which  the  Court  cannot  enforce  is  a  condition 
inserted  for  the  plaintiff's  benefit  in  respect  of  which 
the  defendant  is  in  default,  and  where  the  Court  would, 
before  the  passing  of  the  Act,  have  had  jurisdiction  to 

1  Supra,  §  474 ;  and  see  iri/ra,  319,  particularly  328. 

$  1257  et  seq,  3  rpj^  statute  has  been  repealed, 

*  Oreat  Western  Railway  Co,  v.  but  without  affecting  the  jurisdic- 

Birmingham  and  Oxford  Junction  tion  conferred  by  it.   Sat/era  y.  Col* 

Railway  Co,,  2  Ph.  597,  605.     See  Iyer,  28  Ch.  D.  103. 
also  Norria  v.  Jackson,  1  J.  &  H. 


INCAPAaXY  OF  THE  COURT  TO  PEKFORM  PART,  389 

enforce  the  contract  on  the  plaintiff's  waiver  of  the  PabtHI. 
condition  for  his  benefit,  there  the  Court  can  now  — '■ — '-■ 
grant  specific  performance  of  the  contract  so  far 
as  it  is  enforceable  specifically,  and  direct  the  de- 
fendant to  pay  damages  (whether  substantial  or 
nominal)*  for  his  non-performance  of  the  condi- 
tion which  the  Court  cannot  specifically  enforce. 
Thus,  in  Soames  v.  Uciffe^^  the  plaintiff  had  agreed  ^^^ 
to  grant  a  lease  to  the  defendant  so  soon  as  he  should 
have  built  a  new  house  on  the  land :  and  the  defen- 
dant agreed  to  accept  the  lease  when  required  and 
to  build  the  new  house:  the  plaintiff  filed  his  bill 
praying  specific  performance  of  the  contract  to  build 
and  take  the  lease,  also  for  damages,  either  in  addition 
to  or  substitution  for  such  relief:  on  demurrer  the 
defendant  urged  that  the  Court  could  not  execute  the 
contract  to  build,  that  the  lease  was  dependent  on  the 
house  being  built,  that  the  plaintiff  had  not  waived 
the  condition,  and  consequently  that  Lord  Cairns'  Act 
did  not  apply:  this  argument  was  repelled  by  Lord 
Hatherley  (then  a  Vice  Chancellor),  who  overruled  the 
demurrer  and  held,  that  on  the  plaintiff's  waiver  of  the 
condition  he  should  have  had  jurisdiction  before  the 
Act,  and  that  therefore  since  the  Act  he  could  give 
relief  as  to  part  by  way  of  specific  performance,  and  as 
to  the  rest  by  way  of  damages. 

§  851.  The  limits  of  this  principle  are  well  illus-  j'^^^' 
trated  by  a  case  of  Norris  v.  Jackson^  which  shortly 
followed  the  case  just  referred  to.  In  that  case  Cook, 
through  whom  the  defendant  claimed,  in  1850  agreed 
with  the  plaintiff  to  grant  him  a  lease  of  a  certain 
house  and  farm,  and  on  or  before  the  11th  October, 
1852,  to  put  the  house  into  sufficient  repair  and  to  erect 
suitable  coach-houses,  &c.  as  Norris  and  Cook  should 
jointly  agree  upon,  to  the  intent  that  the  house  and 

I  SaytTB  V.   Collytr,  28  Oh.  D.         '  IJ.  &  H.  3  J9.    See,  too,  3  Giff . 
103.  396, 

>  IqIuis.  669, 
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Pabt  ecl  premises  shotild  be  made  fit  for  the  occupation  of  Norris 
— '- — '-  and  his  family :  and  Norris  agreed  that  upon  due  per- 
formance by  Cook  of  the  foregoing  stipulations  he 
would  accept  the  lease.  These  repairs  were  never  done : 
but  there  was  no  allegation  in  the  bill  that  Cook  had 
evaded  giving  his  consent  to  any  arrangemenis :  and 
the  plaintiff  did  not  waive  but  insisted  on  his  right  to 
have  such  repairs  done,  as  the  Court  should  think  proper 
to  fit  the  house  for  the  occupation  of  himself  and  his 
family.  The  Court  held  that  this  was  beyond  its 
powers :  that  there  was  no  contract  which  could  be  per- 
formed with  respect  to  repairs,  nor  any  contract  binding 
the  plaintiff  to  take  a  lease  tOl  the  repairs  had  been 
done.  The  bill  was  consequently  dismissed  on  de- 
murrer, 
▼i.  Where       8  862.    fvi.)  It  was  formerly  laid  down  that  where 

the  con-         t-«ii  n 

tract  has  the  positivc  part  of  an  executory  contract  coma  not  be 
an§V)ri.  performed  by  the  Court,  it  would  not  enforce  the  nega- 
lation*^'*'  tive  by  injunction :  so  that,  for  example,  where  an 
actor  had  agreed  to  act  at  a  certain  theatre,  that  being 
a  contract  which  the  Court  could  not  enforce,  it  refused 
to  restrain  him  by  injunction  from  acting  elsewhere :  * 
and  where  there  was  a  contract  for  hiring  and  exclusive 
service  during  seven  years,  and  for  partnership  at  the 
end  of  that  time  on  such  terms  as  should  be  mutually 
agreed  on;  the  contract  being  one  which  the  Court 
could  not  perform  as  a  whole,  it  refused  to  enforce  by 
injimction  the  covenant  for  exclusive  service.*  Again, 
where  the  defendants  had  agreed  to  furnish  the  plain- 
tiffs with  the  drawings  for  maps  which  the  plaintiffs 
were  exclusively  to  sell;  the  Court,  being  unable  to 
compel  the  defendants  to  furnish  these  drawings, 
refused  an  injunction  to  restrain  the  defendants  from 
themselves  selling  the  maps.^ 
Xfim/^  V.       §  863.     This  question  was  very  much  discussed  in 

'  Kenible  y.  Kean,  6  Sim.  333.  *  Baldtoin  r.  Society /or  Diffusing 

^  Kimberley  v.  Jennings,  6  Sim.      Useful    Knowledge,    9    Sim.    303; 
340.  Clarke  v.  Price,  2  J.  Wils.  157. 
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the  case  of  Lumley  v.  Wagner ^^  where,  there  being  an  ^^  nj. 

executory  contract  in  part  positive  and  in  part  negative, 

and  the  positive  part  being  such  as  the  Court  was 
unable  to  enforce  specifically,  it  yet  interfered  in 
respect  of  the  negative  part  by  means  of  injunction. 
In  that  case,  the  defendant  entered  into  a  contract  with 
the  plaintifiE  to  sing  at  his  theatre,  and  not  to  sing  at 
any  other ;  and  Lord  St.  Leonards  granted  an  injunc- 
tion restraining  the  defendant  from  singing  at  any 
other  theatre  than  the  plaintifPs,  though  the  specific 
performance  of  the  positive  part  would  have  been 
certainly  beyond  the  Court's  power.  The  principle 
was  acted  on  in  some  earlier  cases,^  and  at  least  in  one 
later  one  f  in  the  case  just  cited  all  the  then  existing 
authorities  on  the  subject  were  quoted. 

§  864.     It  has  been  thought  to  follow  from  the  Negative 
language  of  some  parts  of  the  judgment  in  Lumley  v.  tionim- 
Wngner^  that  the  principle  of  that  case  is  not  confined  ^ 
to  cases  where  the  negative  stipulation  is  express,  but 
applies  also  to  others  where  the  negation  is  implied. 
Accordingly,  in  one  case  where  an  actor  had  entered 
into  a  contract  to  perform  on  certain  nights  at  Sadler's 
Wells  Theatre,  but  without  any  stipulation  that  he 
woiJd  not  perform  elsewhere,  Lord  Hatherley  (then 
Wood  V.C.)  restrained  him  from  acting  at  any  other 
place  than  the  plaintifPs  theatre  on  the  nights  on  which 
he  had  agreed  to  act  there.*    In  Fechter  v.  Montgomery^ 


>  1  De  G.  M.  &  G.  604.  See,  too, 
CaU  V.  TourU,  L.  B.  4  Oh.  654, 
(where  the  Court  oonsidered  that 
the  ooyenant  in  questioii,  thongh  in 
terms  positiye,  was  in  substance 
negative). 

*  Didrichsen  v.  Cahhumy  2  Ph. 
52 ;  Oreat  Northern  Railway  Co.  y. 
ManchukT,  Shejfidd^  and  Lincoln'' 
ihire  Railway  Co,,  5  De  G.  &  Sm. 
138.  See  also  HilU  y.  CroU,  1  De 
G.  M.  &  G.  627  n. ;  S.  C.  2  Ph.  60 


(explained  in  CaU  y.  TowrUy  L.  B. 
4  Oh.  654) ;  Daggett  y.  Ryman,  16 
W.  B.  302. 

8  Donnell  y.  Bennett,  22  Oh.  D. 
835. 

«  1  De  G.  M.  &  G.  604. 

»  Webster  y.  Dillon,  3  Jur.  N.  S. 
432 ;  5  W.  B.  867. 

<  33  Beay.  22.  See,  too,  Leavitt 
y.  WiUiams  (Jessel  M.B.),  24  Sol. 
Jonm.  706. 
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^Krin.  Lord  Romilly  M.R.,  though  refusing  an  injunction  on 
other  grounds,  does  not  seem  to  have  doubted  the  juris- 
diction in  a  Kke  case :  and  in  Montague  v.  Fhckton  ^ 
Malins  V.C.  granted  an  injunction  on  a  similar  contract 
by  an  actor  after  a  full  discussion  and  consideration  of 
the  authorities.      This  case  is,  at  least,  of   doubtful 
authority.* 
?®^tivo        g  866.     Another  class  of  cases  in  which  the  Courts 
charter-     havo  implied  a  negative  are  suits  on  charter-paiiies. 
De  Mattos  v.  Gibson^  was  the  first  case  where  this  ques- 
tion arose.     There  the  defendant  Curry  being  about 
to  purchase  a  ship  contracted  by  charter-party  with  the 
plaintiff  to  carry  for  him  a  cargo  of  coals  from  New- 
castle to  Suez.     Curry  then  bought  the  ship  and  mort- 
gaged it  to  Gibson  with  notice  of  the  charter-party. 
The  bill  was  filed  to  restrain  Gibson  from  interfering 
with  the  voyage  contracted  for :  Curry  was  afterwards 
added  as  a  defendant  and  the  plaintiff  moved  for  an 
injunction  before  Lord  Hatherley  (then  Wood  V.C), 
who  refused  the  motion  on  the  ground  that  the  case 
was  not  within  the  principle  of  Lumley  v.  Wagner ^^  and 
that  the  whole   matter  sounded  in   damages.      The 
Lords    Justices   on    appeal    granted    an    injunction. 
Knight   Bruce  L.J.  holding  it   to  be  the  duty  and 
within  the  power  of  the  Court  to  prevent  the  commis- 
sion or  continuance  of  the  breach  of  such  a  contract, 
when,  its  subject  being  valuable,   as  for  instance  a 
trading   ship   or   some   costly   machine,    the  original 
owner  and  possessor,  or  a  person  claiming  under  him 
with  notice,  having  the  physical  control  of  the  chattel, 
is  diverting  it  from  the  agreed   object,  that   object 
being  of  importance  to  the  others.     Turner  L.J.  put 
his  judgment  upon  the  fitness  of  retaining  matters  as 

^  L.  B.  16  Eq.  189.  case  can  be  traced  through  its  stages 

*  See  Wkitwood  Chemical  Co,  y.  up  to  the  appeal  from  the  hearing 

Hardman,  (1891)  2  Ch.  416.  of  the  cause. 

M  P^  O,  ft  J.  276,  where  the  M  Pe  G.  IC.  ft  &•  604^ 
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tiey  were  until  at  the  hearing  the  important  questions  Pabt  hi. 
in  the  suit  should  be  decided.  The  cause  then  came  — '- — '- 
before  Lord  Hatherley  (then  Wood  V.C.)  at  the 
hearing,  who,  after  a  full  argument,  dismissed  the 
bill:  and  his  decision  was  brought  by  appeal  before 
Lord  Chelmsford,  who  held  that  a  vessel  under  charter 
**  ought  to  be  regarded  as  a  chattel  of  peculiar  value 
to  the  charterer,  and  that  although  a  Court  of  Equity 
cannot  compel  a  specific  performance  of  the  contract 
which  it  contains,  yet  that  it  will  restrain  the  employ- 
ment of  the  vessel  in  a  different  manner,  whether 
such  employment  is  expressly  or  impliedly  forbidden, 
according  to  the  principle  so  fully  expressed  in  the 
case  of  Lumley  v.  Wagner P  But  he  affirmed  the  dis- 
missal of  the  bill  on  the  ground  that  neither  of  the 
defendants  had  done  anything  actively  to  hinder  the 
voyage. 

§  866.  The  case  of  Sevin  v.  Deslandes^  before  Sevin  v. 
Lord  Romilly  M.R.,  followed  Be  Mattos  v.  Gibson,^  ^''^'"'''''• 
and  there  an  injunction  was  granted,  both  on  inter- 
locutory motion  and  at  the  hearing,  to  restrain  the 
defendant  from  doing  any  act  inconsistent  with  the 
charter-party,  which  did  not  contain  any  express 
negative  clauses. 

§  867.  It  is  not  easy  to  see  the  limits  to  which  Limits  of 
the  doctrine  of  an  implied  negative  might  be  carried :  trine. 
for  as  A.  and  not-A.  include  the  whole  world,  it  follows 
that  a  contract  to  sell  to  A.  or  to  sing  at  A.  must 
imply  a  negation  of  a  sale  to  not-A.  or  a  singing  at 
not-A.:  and  if  injunction  is  to  be  granted  where 
specific  performance  might  be  impossible,  the  logical 
conclusion  of  the  doctrine  would  be  a  great  and  rather 
formidable  enlargement  of  the  jurisdiction  of  Equity. 
Such  an  enlargement  of  the  doctrine  would  be  contrary 
to  a  dictum  of  Lord  Cottenham,  couched  in  the  form 

1  30  L.  J.  Ch.  457 ;  9  W.  B.  218.      Beav.  187. 
Bee,  too,  Le  Blanch  v.  Qranger^  35         '  4  I>e  G.  &  J.  276^ 
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Pi^iii.  of  a  question  in  Heathcote  v.  The  North  Staffordshire 

Railway  Co.^  where  he  asked,  *'  If  A.  contract  with 

B.  to  deUver  goods  at  a  certain  time  and  place,  will 
Equity  interfere  to  prevent  A.  from  doing  anything 
which  may  or  can  prevent  him  from  so  delivering  the 
goods  ?  " 
^^  §  868.     In  De  Mattos  v.   Gibson^  Lord  Hatherley 

ley's  view,  (then  V.C.)  thought  that  the  implication  of  a  negative 
stipulation  was  to  be  confined  to  cases  in  which  "  the 
breach  of  a  positive  agreement  involves  specific 
damage  beyond  that  of  the  mere  non-performance  of 
the  agreement  itself^' — ^the  special  damage  (in  Miss 
Wagner's  case)  resulting  from  her  singing  elsewhere 
at  a  rival  theatre,  ultra  the  non-performance  of  her 
contract  to  sing  at  the  plaintiff's  theatre :  and  in 
another  case,  the  same  learned  Judge  observed  that 
the  instances  in  which  the  Court  had  found  it  possible 
to  infer  the  negation  were  very  few  and  special.* 
Jepsei  §  869.     In  Fothergill  v.  Rowland^  Jessel  M.R.  had 

Fothsrgiii  before  him  a  bill,  based  on  a  contract  for  the  sale  of 
latid.^'  all  the  coal  from  a  particular  colliery  for  a  certain 
period,  which  prayed  for  an  injunction  against  selling 
the  colliery,  except  subject  to  the  contract,  and 
against  disposing  of  the  coal  except  for  the  purpose  of 
the  performance  of  the  contract.  His  Lordship  ob- 
served that  he  could  not  find  or  seize  any  distinct  line 
dividing  the  two  classes  of  cases,  that  is,  the  class  in 
which  the  Court  not  being  able  to  grant  specific  per- 
formance grants  an  injunction,  and  the  class  in  which 
it  does  not  grant  the  injunction :  and  he  therefore, 
following  the  dictum  of  Lord  Cottenham,  allowed  a 
demurrer. 
^^dT'        §  860.      The  doctrine  in  LumUy  v.  Wagner^  has 

^  2  Mac.  &  G.  at  p.  112.  3  l.  B.  17  £q.  132.    Distingmsh 

•  Peto  V.  Brighton,  Uckfield,  and  Jones  v.  Korth,  L.  E.  19  Eq.  426. 

Tunhridge  WeUs  Railvxiy  Co.,  1  H.  M  De  G.  M.  &  G.  604. 

&  M.  468,  486. 


INCAPACITY  OF  THE  COURT  TO  PERFORM  PART.  395 

been  criticised-  by  Lord  Selborne  :  and  after  his  obser-  ^^  nj- 
vations  it  is  doubtful  whether  the  mere  presence  of  -z — ; 

.  LumlfyY, 

a  negative  stipulation  can  be  relied  on,  if  the  contract  Wagner 
is  not  such  in  its  nature  as  to  be  the  proper  subject  of  extended. 
equitable  jurisdiction.  *^  It  was  sought  in  that  case," 
said  his  Lordship,*  "  to  enlarge  the  jurisdiction  on  a 
highly  artificial  and  technical  ground,  and  to  extend 
it  to  an  ordinary  case  of  hiring  and  service,  which  is 
not  properly  a  case  of  specific  performance  :  the  tech- 
nical distinction  being  made,  that  if  you  find  the 
word  ^  not '  in  an  agreement — ^  I  will  not  do  a  thing ' 
— as  well  as  the  words  'I  will,'  even  although  the 
negative  term  might  have  been  implied  from  the 
positive,  yet  the  Court,  refusing  to  act  on  an  implica- 
tion of  the  negative,  will  act  on  the  expression  of  it. 
I  can  only  say,  that  I  should  think  it  was  the  safer  and 
the  better  rule,  if  it  should  eventually  be  adopted  by 
this  Court,  to  look  in  all  such  cases  to  the  substance 
and  not  to  the  form.  If  the  substance  of  the  agree- 
ment is  such  that  it  would  be  violated  by  doing  the 
thing  sought  to  be  prevented,  then  the  question  will 
arise,  whether  this  is  the  Court  to  come  to  for  a  remedy. 
If  it  is,  I  cannot  think  that  ought  to  depend  on  the  use 
of  a  negative  rather  than  an  affirmative  form  of  expres- 
sion. If,  on  the  other  hand,  the  substance  of  the  thing 
is  such,  that  the  remedy  ought  to  be  sought  elsewhere, 
then  I  do  not  think  that  the  forum  ought  to  be  changed 
by  the  use  of  a  negative  rather  than  an  affirmative." 

§  861.  The  view  thus  plainly  expressed  by  Lord  Brett  t. 
Selborne  had  been  indicated  in  an  earlier  case  before  ^c,  ship-^ 
Lord  Hatherley,  when  Vice  Chancellor.     The  object  ^^  ^^' 
of  the  bill  in  that  case  was  to  enforce  the  specific 
performance  of  a  contract  to  employ  the  plaintiff  as 
broker,  which  contained  a  stipulation  that  the  plain- 
tiff's name  shoidd  appear  in  aU  advertisements  of  the 

>  In  Wolvtrhaniypton  and  Walsall      Western  Bailway  Co.,  L.  B.  16  Eq. 
Batlway  Co»  Y.  London  and  North'*      440. 
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^tIII.  company.     To  it  the  defendants  demurred,  and  the 

only  point    on    which   the    Judge   entertained    any 

serious  question  was  whether  the  stipulation  as  to 
advertisements  did  not  bring  the  case  within  the  prin- 
ciple of  Lumley  v.  Wagner :  *  but  he  determined  that  it 
did  not,  and  that,  as  the  defendants  did  not  employ  the 
plaintiff  as  broker,  the  Court  could  not  restrain  their 
issue  of  advertisements  omitting  his  name.*  In  a  very 
recent  case  Lindley  L.J.  said  he  looked  upon  the  case 
of  Lumley  v.  Wagner  "as  an  anomaly  which  it  would 
be  dangerous  to  extend."^ 
riSl^^fcom  §  862.  The  position  of  that  branch  of  the  law  on 
the  autho-  which  Lumlci/  V.  Waqner  is  the  leading  authority  can 
hardly  be  said  to  be  very  satisfactory.  It  may,  it  is 
conceived,  be  concluded  that  the  principle  of  this  case 
will  not  be  extended :  that  negative  stipulations  will 
not  be  implied  except  in  tlie  cases  where  the  Courts 
have  already  done  so :  and  that  even  the  presence  of 
an  express  negative  stipulation  will  not  be  found  a 
sufficient  ground  for  jurisdiction  unless  the  contract  is 
of  a  kind  of  which  specific  performance  can  be  granted. 
In  other  words,  it  is  probable  that  the  Court  will  here- 
after, except  so  far  as  it  may  be  bound  by  existing 
authorities,  consider  whether  the  contract  in  respect  of 
which  the  injunction  is  sought  is  or  is  not  of  a  kind  fit 
for  specific  performance :  that,  if  it  be,  the  Court  will 
tend  to  restrain  acts  inconsistent  with  it,  whether  there 
be  negative  words  or  not :  that  if  it  be  not  of  a  kind 
fit  for  specific  performance,  no  injunction  will  be 
granted,  even  though  negative  words  may  be  present.* 
Tnen-  §  863.     In  cascs  whcrc  the  contract  on  which  an 

terns  aU    iujuuction   is   sought  contains   stipulations,  some   of 
S^^de.  which  the   Court   can,  and  others  which    it   cannot 

I  1  De  G.  M.  &  G.  604.  man,  (1891)  2  Oh.  416.    See  further 

'  Brett  y.  East  India  and  London  Pepemo  t.  HarmUton,  31  Sol.  Jour. 

Shipping  Co.,  Limited,  2  H.  &  M.  154. 

404.  «  Donnell  y.  Bennett,  22  Gh,  D. 

'  Whitwood  Chemical  Co.  y.  Hard^  835, 
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enforce,  and  the  latter  are  wholly  on  the  plaintiffs  ^^^^  iii. 

part,  no  difficulty  arises;  because,  though  the  Court 

may  be  unable  to  enforce  them  directly,  it  does  so 
indirectly,  inasmuch  as  the  moment  the  plaintiff  fails 
in  performing  his  part  of  the  contract,  the  injunction 
would  be  dissolved.^ 

§  864.     (vii.)  Where  an  arrangement  come  to  be-  >^i.  Where 
tween  two  persons  is  intended  to  be  of  a  complex  cha-  rangement 
racter,  partly  legal  and  partly  honorary,  the  Court  honorary. 
will,  if  there  be  no  other  impediment,  specifically  per- 
form the  legal  contract,  leaving  the  honorary  part  of 
the   arrangement   to   rest,  as   was   intended,  on   the 
honour  of  the  parties.     So  that,  where  this  latter  part 
is  malum  prohibitum  and  not  inalum  in  se,  it  will  not 
obstruct  the  Court  in  its  execution  of  the  other  part 
of  the  arrangement  which  amounted  to  contract.^ 

§  866.    ("^O  Where  the  contract  is  in  any  manner  viii.Where 
alternative,  so  that  the  parts  of  it  are  mutually  exclu-  tract  is 
sive  one  of  the  other,  and  the  plaintiff  has  a  right  to  tive. 
Qjsk.  for  the  performance  of  one  part,  the  Court  may 
treat  this  as  independent  of  the  other :  thus,  in  a  con- 
tract  to  grant  a  lease  with  an  option  to  the  lessee  to 
purchase,  this  option  was  held  so  far  independent  of 
the  contract  for  a  lease,  that  a  default  on  the  part  of 
the  plaintiff  in  insuring,  which  would  have  prevented 
his  suing  for  a  lease,  did  not  prevent  his  suing  on  the 
option  to  purchase.* 

5  866.     (ix.)  In  one  case  Lord  Romilly  M.R.  ap-  ix.  Where 

.1  1   .1  '    '  .1  1  ^     the  part 

pears  to  have  expressed  the  opimon,  that  where  a  part  which  the 
of  the  contract  which  the  Court  could  not  perform  has  oouid  not 
been  actually  performed  before  suit,  the  incapacity  of  t^^tetn 
the  Court  as  to  this  part  would  furnish  no  defence  as  P«rfo™«^ 
to  the  other  part.     But  the  doctrine  appears  to  have 
been  rejected  by  the  Court  of  Appeal.* 

*  Stocker  v.  Wedderburn,  3  K.  &  *  Hope  y.  Rape,  22  Beav.  351 ; 

J.  393,  405.  S.  C.  8  De  G.  M.  &  G.  731,  746. 

2  Cardan  v.  Brahazon,  3  Jon.  &  See  also  Walrond  v.  Walrondy  John. 

L.  200,  213.  18. 

»  Green  y.  L(yw,  22  Beav.  625. 


CHAPTER  XVII. 

OF  DEFECT  IN  THE  SUBJECT-MATTEE  OF  THE  CONTRACT. 

PabtIII.       §  867.     Another  ground  on  which  the   specific 
— —^  performance  of  a  contract  may  be  resisted  is  the  exist- 
of  the        ence  of  some  essential  defect  in  the  subject-matter  of 
it,  or  some  variation  irom  the  description  contained  m 
the  contract.      This  is,   of  course  not  a  question  of 
title ;  the  acceptance  of  the  title  will  not  prevent  the 
defendant  from  setting  up  the  defence  that  the  title 
relates  to  a  different  subject-matter  from  that  which 
he  contracted  for.*     The  cases  in  which  this  variation 
arises  between  the  thing  and  some  representation  made 
in  respect  of  it  are  considered  under  the  head  of  Mis- 
representation j*    the   cases  in  which  no   such  repre- 
sentation has  been  made  it  is  now  proposed  briefly  to 
consider. 
Defects  §  868.     The  material  distinction  to  be  considered 

K*"'  is  between  defects  which  are  patent  and  visible  to 
every  one  and  those  which  are  latent ;  for  just  as  at 
Common  Law  a  warranty,  however  general,  is  not 
taken  to  include  defects  apparent  at  the  time  of  the 
bargain,  as  no  one  could  have  been  deceived  by  them ; 
so,  whilst  latent  defects  are  a  ground  for  refusing 
specific  performance,  patent  defects  are  not.* 
Patent  §  869.    Accordingly  whcre  a  man  bought  a  meadow 

with  a  road  round  it  and  a  way  across  it  which  were 

*  BentUy  T.  Craven,  17  Beav.  204.      supra^  §  688 ;    cf.  Pothier,  Tr.  du 

*  SuprUy  §  650.  Contrat  de  Yente,  Part  II.  ohap.  1, 
'  Dyer  y.  Hargrave,  10  Ves.  505;      sect.  3,  §  1. 


defeots. 
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not  noticed  in  the  description,  Lord  Rosslyn  neverthe-  ^^^^.?- 

less  enforced  specific  performance  with  costs  :^   and ^ 

the  circumstance  that  an  estate  described  as  inclosed 
in  a  ring-fence  was  not  so,  was  held  by  Grant  M.R. 
110  defence  to  a  suit  for  performance.* 

§  870.  But  where  the  objection  taken  by  the  pur-  Shackhum 
chaser,  who  was  defendant,  was  the  existence  of  certain  ^* 
water  easements,  and  it  was  proved  that  the  defendant 
had  long  lived  in  the  neighbourhood,  was  well  ac- 
quainted with  the  property,  had  in  passing  the  road 
constantly  seen  some  of  the  wells  on  the  lower  land 
supplied  from  the  upper  land,  which  was  the  subject  of 
the  contract,  and  had  on  the  morning  of  the  sale  been 
upon  the  land;  Knight  Bruce  V.C.  expressed  his  opinion, 
but  without  giving  the  reasons,  that  no  such  degree  of 
knowledge  or  notice  had  been  proved  as  to  preclude 
the  purchaser  from  taking  the  objection.'  In  this  case, 
it  may  be  observed,  the  objection  to  the  upper  lands 
was  the  existence  of  certain  rights  granted  with  the 
lower  lands  to  enter  the  upper  lands,  fetch  water  from 
a  spring,  and  to  cut  and  cleanse  gutters  for  the  convey- 
ance of  the  water  to  the  lower  lands  and  similar  ease- 
ments. Now  the  wells,  gutters,  and  all  the  other 
objects  of  sense  might  probably  have  existed  without 
necessarily  involving  these  easements ;  and  if  so,  it 
f oUows  that  the  defect  was  in  its  nature  latent  and  not 
really  patent. 

§  871.  With  regard  to  the  latency  of  defects,  it  is  Latent 
to  be  observed  that  the  Court  will  not  demand  a  minute 
examination  on  the  part  of  the  purchaser,  even  where 
the  vendor  does  not  make  any  representation :  *  to 
render  a  defect  patent  it  must,  it  seems,  be  an  obvious 
and  immistakeable  object  of  sense. 

1  Oldfidd  y.  Roundy  5  Ves.  508 ;  >  ShackkUm  t.  Sutdiffe,  1  De  G. 

and  see  Fope  y.  Garlandy  4  Y.  &  0.  &  Sm.  609. 

Ex.  404 ;  Cook  y.   Waugh,  2  Qiff.  ^  Cf.  per  James  L.  J.  in  Denny  y, 

201.  Hancock,  L.  B.  6  Ch.  at  p.  12. 

'  Dyer  y.  Haryravty  10  Ves.  506. 
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Pi^TiiL       R  872.     The   defect  need  not   be  in   the  actual 

Ch.  xvii.       1        .      T        -I  . 

physical  subject-matter  of  the  contract,  it  may  consist 


liability. 


Defect 

consisting  in  the  existence  of  some  liability  of  which  the  other 
closed  party  is  ignorant :  so  a  vendor  of  a  lease  described  as 
subject  to  the  usual  covenants  cannot,  of  course,  enforce 
specific  performance  where  the  lease  is  subject  to  un- 
usual ones.^  Again,  the  vendor  of  a  lease  who  has  been 
silent  as  to  the  existence  of  onerous  and  unusual  cove- 
nants cannot  force  on  a  purchaser  a  lease  containing  such 
(covenants,  unless  he  give  the  purchaser  before  contract 
a  fair  opportunity  of  ascertaining  for  himself  the  terms 
of  such  covenant :  ^  and  so  where  the  vendor  of  lease- 
hold property  had  before  the  sale  received  from  his 
landlord  a  notice  of  re-entry  in  default  of  the  premises' 
being  repaired,  and  did  not  communicate  the  existence 
of  this  notice  to  the  purchaser,  who  however  knew  of 
the  state  of  the  premises,  the  contract  was  held  void  at 
the  suit  of  the  purchaser,  who  had  been  ejected;'  and 
at  Common  Law  the  undisclosed  fact  that  the  property 
in  question  is  liable  to  be  taken  under  the  powers  of 
an  Act  of  Parliament  has  been  held  a  valid  ground  for 
rescinding  the  contract.* 

§  873.  The  existence  of  a  defect,  unknown  at  the 
time  of  the  contract  both  to  the  vendor  and  the  pur- 
chaser, will  not,  it  seems,  be  a  bar  to  the  enforcement 
of  the  contract,*^  unless,  probably,  where  the  defect  is 
such  as  lies  properly  in  the  knowledge  of  the  vendor. 


Defect 
unknown 
to  both 
parties. 


*  ffampshire  v.  Wickens,  7  Ch.  D. 
555  (where  the  subject  of  what  are 
oisaal  covenants  is  fully  considered, 
as  regards  leaseholds) ;  of.  Tildesley 
V.  Clarkaon,  30  Beay.  419;  ite  ffig- 
gins  and  Hitchman,  21  Ch.  D.  95. 

'  lUeve  V.  Berridge,  20  Q.  B.  D. 
523. 

'  Stevens  y.  Adamaony  2  Stark. 
422. 

*  Ballard  y.  Way,  1  M.  &  W.  520. 
Distinguish  from  the  cases  cited  in 


this  section,  Edwards  Wood  y.  Mar^ 
joribanks  (1  GifiP.  384 ;  3  De  O.  &  J. 
329 ;  7  H.  L.  C.  806),  where  the 
purchaser  of  an  adyowson  was  held 
not  entitled  to  any  compensation  in 
respect  of  a  charge  on  the  Hying 
under  a  grant  from  Queen  Anne's 
Bounty. 

*  Per  Wigram  V.O.  in  Lucas  v. 
JameSy  8  Ha.  418.  See  also  Parkin^ 
son  y.  Lee,  2  East,  314. 
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§  874.    Where  ihe  variation  between  the  thing  and  ^^  ni. 
the  description  of  it  seems  rather  in  the  nature  of  an  ^  .' ,. 

*  ,  Vanation 

excess  than  of  a  def ect,  and  so  in  favour  of  the  pur-  which  la 
chaser^  the  vendor  is  nevertheless  disabled  from  enf ore-  defect. 
ing  the  contract  on  an  unwiUing  purchaser.  Thus 
freehold  land  cannot  be  forced  on  a  purchaser  who 
bought  it  as  copyhold.  ^^  It  is  unnecessary,"  said  Lord 
Romilly  M.R.,  "  for  a  man  who  has  contracted  to  pur- 
chase one  thing  to  explain  why  he  refuses  to  accept 
another."  * 

§  875.     Where  an  imcertainty  exists   as  to  the  XTnoer- 
subject-matter  of  the  contract,  but  the  description  by  eubjeot- 
which  it  was  sold  is  equally  imcertain,  there  is  of  course  ^d  J  de- 
no  variation  or  defect.     Therefore  where  property  was  2?it!*^^ 
sold  by  a  general  description  as  being  part  freehold 
and  part  leasehold,  and  the  exact  boundary  between 
the  freehold  and  leasehold  parts  of  the  estate  could  not 
be  ascertained,  this  circumstance  furnished  no  defence 
to  a  suit  for  specific  perf ormance.» 

§  876.  A  purchaser  may  of  course  contract  for  the  Sale  with 
purchase  of  a  thing  with  all  faults,  and  he  then  takes  '"'*'^*'" 
on  himself  the  knowledge  of  the  title  and  of  the  qualities 
of  the  subject.  The  cases  on  the  effect  of  this  clause 
in  a  contract  seem  to  show, — ^first,  that  such  a  contract 
is  binding,  however  many  may  be  the  defects  in  the 
subject,  and  whether  they  be  latent  or  patent,  and 
whether  discoverable  by  the  purchaser  or  not;®  secondly. 


'  Aylea  y.  Cox,  16  Bear.  23.  See 
the  obeeryations  of  Lord  St.  Leo- 
nards on  this  case,  Vend.  251 ;  cf. 
also  StanUmY.  TaUertaU,  1  Sm.  &G. 
629.  Copyholds  cannot,  of  course, 
be  forced  on  a  purchaser  of  free- 
holds: Hick  y.  Fhillips,  Free,  in 
Ch.  575 ;  cf .  Twining  y.  Morrice,  2 
Bro.  C.  C.  at  p.  331. 

'  Monro  y.  Taylor,  3  Mao.  &  G. 

713.     As  to  conditions  respecting 

such  a  mingling  of  tenures,  see  also 

Croue  y.  Laurence,  9  Ha.  462 ;  Crosse 

V. 


y.  Keene,  id.  469;  cf.  Jefferys  y. 
Fairs,  4  Ch.  D.  448.  Davis  y.  £fA«p- 
herd  (L.  B.  1  Ch.  410)  is,  of  course, 
dearly  distinguishable. 

3  Baglehole  y.  Walters,  3  Camp. 
154 ;  Pickering  y.  Dowson,  4  Taunt. 
779,  oyerruling  Lord  Kenyon  M.B.'s 
decision  in  Mellish  y.  Motteux,  Peake, 
115,  that  the  stipulation  in  question 
only  applies  to  faults  which  the  pur- 
chaser can  disooyer  or  the  yendor  is 
ignorant  of. 

D  D 
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Ch.xWi. 


^^J2?-  that  it  will  not  protect  the  vendor  where  he  takes  posi- 
tire  means  to  conceal  the  defects,*  as  where  a  vessel 
was  moved  ofE  her  ways,  where  she  lay  dry,  into  the 
water  in  order  to  conceal  her  worm-eaten  bottom  and 
broken  keel  ;^  and  thirdly,  that  it  will  not  protect  the 
vendor  when  he  makes  a  misrepresentation,  and  that 
misrepresentation  is  embodied  in  the  contract,'  or  is 
both  false  and  fraudulent.*  The  Court  refuses  to  direct 
any  inquiry  as  to  title  where  the  sale  is  with  all  faults, 
and  the  vendor  only  sells  such  interest  as  he  has.* 

§  877.  The  effect  on  the  specific  performance  of 
the  contract  of  a  defect  in  the  tMng  sold,  or  a  variation 
from  the  description,  is  twofold,  according  to  its  magni- 
tude. If,  in  the  view  of  the  Court,  it  be  unessential, 
the  contract  may  yet  be  performed,  but  with  compen- 
sation ;  if  it  be  essential,  it  confers  on  the  party  injured 
the  right  of  rescinding  the  contract  and  defeating  its 
performance.'  The  distinction  between  these  two 
classes  of  cases  will  be  considered  in  the  chapter  on 
Compensation.^ 


Effect  on 
tlieoon- 
traot  of 
adefeot. 


1  Baglehole  y.  WccUers,  3  Oamp. 
154. 

*  Schneider  y.  ffeaih,  3  Oamp.  606. 
»Id. 

*  Early  y.  Garrett,  9  B.  &  0.  928; 
Springwdl  y.  Allen,  2  East,  448  n. 

»  See  fn/ra,§  1323.  See  also  JTufii^ 


y.  Pooock,  L.  E.  1  Eq,  423;  1  Oh. 
379. 

<  Stanton  y.  TaUeraaU,  1  Sm.  & 
Q.  529 ;  Turquand  y.  Bhodee,  16  W. 
B.  1074 ;  cf.  McKenzie  y.  Heskeih,  7 
Oh.  D.  at  p.  682. 

^  Part  Y.  chap.  ii. 
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§  878.     Where  the  vendor  of  land  sues  the  pur-  Pabtiii. 
chaser  for  a  specific  performance  of  the  contract,  the  — '^^^* 
defendant  is  entitled  to  have  the  action  dismissed,  if  it  be  free 
appear  that  the  plaintiff  cannot  make  out  a  good  title  d^^t. 
to  the  land.     The  defendant  may  have  the  action  thus 
dismissed  at  the  trial,  provided  the  defect  in  title  has 
been  prominently  put  forward  in  the  pleadings,  and 
the  Court  can  then  decide  the  question,*  or  even  where 
the  objection  appears  on  the  evidence  at  the  trial,  and 
is  a  different  objection  from  that  on  which  the  defen- 
dant had  relied.^    But  the  question  more  usually  arises 
after  the  reference  of  title  has  been  made.     And  the 
title  which  the  vendor  must  show  must  be  a  title  in 
himself,  or  in  those  whom  he  has  a  legal  or  equitable 
right  to  require  to  join  in  the  conveyance :  he  has  no 
right  to  say  that  some  other  person  is  willing  to  enter 
into  a  contract,  and  to  force  the  title  of  that  other 
person  on  the  purchaser.* 

§  879.  The  old  practice  of  the  Court  of  Chancery,  Former 
in  all  cases  of  dispute  as  to  the  title  of  the  estate  sold, 
was  to  decide  either  for  or  against  the  validity  of  the 
title,  and  either  to  compel  the  purchaser  to  take  it  as 
good,  or  to  dismiss  the  bill  on  the  score  of  its  being 
bad.*    But  the  case  of  Marhw  v.  Smtthy^  before  Jekyll  ^^^^^ 

^  LueoB  T.  James,  7  Ha.  418, 425.         '  In  re  Bryant  and  Bamingham,  ■ 
*  BoBhomb  y.  FhUUpe,  29  L.  J.      44  Ch.  D.  218. 
COl  380;  6  Jur. N. S.  363.  «  See  1  Bio.  C.  G.  76  lu 

«  2  P.  Wme.  198. 

dd2 
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Obaerva- 
tions  on 
the  role. 


^in-  M.R.,  followed  by  Shapland  v.  Smithy^  before  Lord 

— •  Thurlow,  established  the  practice  of  allowing  a  class  of 

titles  which,  without  affirming  them  to  be  bad,  the 
Court  considered  so  doubtful  as  that  it  would  not 
compel  a  purchaser  to  take  them.* 

§  880.  Lord  Eldon,  though  feeling  himseK  bound 
to  adhere  to  this  as  an  established  rule,  on  more  than 
one  occasion  expressed  his  dissent  from  it  on  principle, 
and  bewailed  the  great  mischiefs  which  had  resulted 
from  it.*  But  such  expressions  of  opinion  did  not 
shake  the  rule:  and  it  has  been  recognized  by  the 
House  of  Lords  as  one  of  the  established  rules  of  a 
Court  of  Equity.* 

§  881.  Against  the  rule  it  has  been  urged  that  it 
is  logically  absurd,  as  well  as  practically  injurious ;  for 
every  title  is  good  or  bad,  and  if  so,  the  Court  ought 
to  know  nothing  of  a  doubtful  title.  For  the  rule  it 
has  been  urged  in  effect  that,  having  regard  to  the 
nature  of  an  action  for  specific  performance,  the  rule 
in  question  is  necessary  in  point  of  practical  justice, 
and  correct  in  reasoning.  It  must  be  remembered 
that  the  judgment  of  the  Court  in  such  an  action  is  in 
personam  and  not  in  rem;  that  it  binds  only  those  who 
are  parties  to  the  action,  and  those  claiming  through 
them,  and  in  no  way  decides  the  question  in  issue  as 
against  the  rest  of  the  world ;  ^  and  that  doubts  on  the 
title  of  an  estate  are  often  questions  liable  to  be  dis- 
cussed between  the  owner  of  the  estate  and  some  third 


Argu- 
ments 
against 
and  for 
the  role. 


»  1  Bro.  C.  0.  76.  Lord  Eldon 
was  in  the  habit  of  treating  this  as 
the  first  case  in  which  the  later  rule 
had  prevailed :  but  in  Sloper  y.  Fish^ 
2  V.  &  B.  149,  Grant  M.B.  referred 
to  the  earlier  case,  and  stated  that 
the  rule  in  questiou  had  been  re- 
peatedly acted  on  by  Lord  Hard- 
wicke. 

'  See  also  Cooper  y.  Denn/s^  4  Bro. 
C.  0.  80;  S.  0.  1  Ves.  Jun.  565; 


Sheffield  y.  Lord  Mxifgrave,  2  Ves. 
Jun.  526;  Roake  y.  Kidd^  5  Yea. 
647;  WUlcox  y.  Bellaers,  T.  &  B, 
491. 

8  In  Vancouver  y.  Bliea,  11  Ves. 
465,  and  in  Jervoiee  y.  DuJee  of 
Northumberlandy  IJ.  &  W.  568. 

*  See jp«r LordWestburyin  Parser 
y.  Tootal,  11  H.  L.  G.  at  p.  158. 

^  See  per  Jessel  M.B.  in  Oehome 
to  Bowletty  13  Ch.  D.  at  p.  781. 
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person  not  before  the  Court,  and  therefore  not  bound  p^kp  ni. 

by  its  decision.*    If  therefore  there  be  any  reasonable  — '- '■- 

chance  that  some  third  person  may  raise  a  question 
against  the  owner  of  the  estate  after  the  completion  of 
the  contract,  the  Court  may  consider  this  to  be  a  cir- 
cumstance which  renders  the  bargain  a  hard  one  for 
the  purchaser,  and  one  which  in  the  exercise  of  its  dis- 
cretion  it  wiU  not  compel  him  to  execute.  Though 
every  title  must  in  itself  be  either  good  or  bad,  there 
must  be  many  titles  which  the  Court  cannot  pronounce 
with  certainty  to  belong  to  either  of  these  categories 
in  the  absence  of  the  parties  interested  in  supporting 
both  alternatives,  and  without  having  heard  the 
evidence  they  might  have  to  produce,  and  the  argu- 
ments they  might  be  able  to  urge:  and  it  is  in  the 
absence  of  these  parties  that  the  question  is  generally 
agiteted  in  pn>ceedings  for  specific  performance.  The 
Court,  when  fully  informed,  must  know  whether  a  title 
b«  good  or  b»d  /when  „^y  mfonned,  it  oftenn>ay 
and  ought  to  doubt. 

§  882.  It  is  by  no  means  easy  to  express  what  ^"^^ 
amount  of  doubt  upon  a  point  there  must  be,  to  induce 
the  Court  to  refuse  specific  performance:  and  this 
difficulty  has  been  increased  by  the  ebb  and  flow  of 
judicial  opinion  and  decision  for  and  against  the  rule, 
which  had  characterized  the  cases  of  the  last  quarter  of 
a  century.  One  mode  of  measuring  the  doubt  has 
been  by  applying  the  question,  whether  it  is  such  a 
title  as  that  the  Judge  himself  would  lend  his  own 
money  upon  it.  The  Court  "had  almost  gone  the 
length,"  said  Lord  Eldon,  ^'  of  saying  that  unless  it  is 
so  confident  that  ii  it  had  £95,000  to  lay  out  on  such 
an  occasion,  it  would  not  hesitate  to  trust  its  own 
money  on  the  title,  it  would  not  compel  a  purchaser  to 
take  it."* 

1  See  per  Toraer  Y.O.  in  OUm  t.         'In  Jensnee  y.  Dukeo/Nofihum' 
Bichardion,  9  Ha.  at  p.  701.  herlandf  1  J.  4t  W«  699,    See  dao 


406 


OF  THE  DEFENCES  TO  THE  ACTION. 


PabtIII. 
Ch.  xviii. 

Market- 
able title. 


Formerly 
perform- 
ance 
refused, 
though 
Court  in 
favour  of 
title. 


Present 
tendency 


§  883.  In  another  case,  Lord  Eldon  put  the  ques- 
tion for  the  Court  as  being,  "  whether  the  doubt  is  so 
reasonable  and  fair,  that  the  property  is  left  in  his  (the 
purchaser's)  hands  not  marketable :  "  *  but  a  marketable 
title  being  **  one  which,  so  far  as  its  antecedents  are 
concerned,  may  at  all  times  and  under  all  circumstances 
be  forced  on  an  unwilling  purchaser,"  *  the  observation 
seems  not  much  to  assist  us  in  measuring  how  great 
the  doubt  must  be. 

§  884.  It  was  formerly  held  that,  though  the  Court 
might  entertain  an  opinion  in  favour  of  the  title,  yet  if 
it  were  satisfied  that  that  opinion  might  fairly  and 
reasonably  be  questioned  by  other  competent  persons, 
it  would  refuse  specific  performance.  Thus,  in  a  case 
before  Leach  V.C.,  he  expressed  the  strong  inclination 
of  his  opinion  to  be  in  favour  of  the  title,  and  yet 
refused  tiie  relief  sought  by  the  plaintiff ;  *  and  in  the 
case  of  PyrJce  v.  Waddingham^  in  which  Turner  V.C. 
discussed  the  subject  now  before  us,  he  expressed  an 
opinion  in  favour  of  the  title,  but  nevertheless  dismissed 
the  vendor's  bill  with  costs.  For  this  reason  it  was  held 
that  the  Court  would  not  force  a  title  on  a  purchaser 
in  opposition  to  the  decision  of  another  Court,  though 
it  might  think  that  decision  to  be  wrong.*^  Accordingly 
the  Court  of  Appeal  in  Chancery  in  one  case  dismissed 
an  appeal,  though  thinking  the  title  good,  on  the  ground 
of  the  opinion  of  the  Judge  below :  ®  though  the  same 
measure  of  deference  was  not  extended  to  the  opinion 
of  a  conveyancing  counsel  of  the  Court.^ 

§  886.     It  is  difficult  to  say  how  far  these  cases  can 


Sheffield  V.  Lord  Mulgrave,  2  Ves. 
Jun.  526;  per  TumerV.O.  in  Pyrke 
y.  Waddingham,  10  Ha.  9. 

'  In  Lord  Brayhrohe  v.  Inskip,  8 
Ves.  428. 

«  Per  Turner  V.O.  in  Pyrke  v. 
WaddingJuim,  10  Ha.  8. 
-  >  Price  y.  Strange,  6  Mad.  159, 
464. 


«  10  Ha.  1 ;  cf.  Bogere  v.  Water- 
houee,  4  Drev.  329. 

»  Boee  y.  CaUandj  5  Yes.  186. 

«  CoUier  y.  McBean,  L.  B.  1  Ch. 
81;  KadBeeHamiUonr.Bucknuuier, 
L.  B.  3  Eq.  323.  

^  HamiUon  y.  Buekmaeter,  L.  B.  3 
Eq.  323. 
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now  be  relied  on ;  for,  smce  the  case  of  Pyrhe  v.  Wad^  rai**^' 
dingham^  there  has  been  a  considerable  oscillation  in  the  -r^ — - 
tendency  of  judicial  decisions.  Court. 

§  886.  On  the  one  hand,  the  very  same  title  which 
Turner  V.C.  refused  to  force  on  a  purchaser  in  Pyrhe 
V.  Waddinffhamy  was  forced  on  another  purchaser  by 
Lord  Romilly  M.R.,  not  on  the  ground  that  the  princi- 
ples laid  down  in  that  case  were  erroneous,  but  that 
they  did  not  justify  the  decision.* 

§  887.    Again,  as  regards  the  decision  of  an  inferior  DedWott 
Court ; — ^the  Judges  of  the  Court  of  Appeal  have  held  Oooit. 
that  they  are  in  no  wise  bound  by  such  decisions,  and 
that  where  they  consider  that  there  is  no  reasonable 
doubt,  the  adverse  decision  of  the  inferior  Court  will 
not  be  a  sufficient  reason  to  refuse  the  plaintiff  relief .* 
"  With  respect  to  the  common  cases  of  doubtful  title,"  J^^, 
said  Lord  St.  Leonards,  "  I  cannot  agree  with  the  pro-  tow. 
position,  that  an  unfavourable  decision  in  the  Court  of 
inferior  jurisdiction  renders  the  title  doubtful.     The 
Judge  of  the  superior  Court  would  still  be  bound  to 
exercise  his  own  discretion  and  decide  according  to 
his  own  judgment."*    This  language  has  been  cited 
with  approval  by  the  Court  of  Appeal  in  Chancery  in 
England.^ 

§  888.  On  the  other  hand,  the  case  of  Pyrke  v. 
Waddmgham  has  received  the  sanction  of  the  Earl  of 
Selbome  and  Baggallay  and  Lush  L.J  J.,  in  a  case  in 
which  they  adopted  the  principles  laid  down  in  that 


1  Midlinga  r.  Trinder,  L.  B.  10 
Eq.449.  See  alao  BtUl  Y.  HfOehens, 
32  Bear.  615  {Us  pendent),  and  Wrig^ 
Zeyy.  iSyibea,  21  Bear.  337.  See  also 
ffighffote  Archway  Co,  y.  Jtakety  L. 
B.  12  Eq.  9;  B^  y.  HoUhy,  L.  B. 
16  Eq.  at  p.  193 ;  AusHn  y.  Tavmey, 
L.  B.  2  Ch.  143;  OsboriM  to  BowkU, 
13  Oh.  D.  774,  781 ;  Wise  y.  Fiper, 
.£b.  848,  865. 


>  Beioley  y.  Carter,  L.  B.  4  Oh. 
230 ;  Alexander  y.  MilU,  L.  B.  6  Oh. 
124;  Badford y.  WUIU, L.  B.  7  Oh. 
7,  reyeniiig  8. 0.  L.  B.  12  Eq.  106. 

>  Sheppard  y.  Dooian,  8  Dr.  ft 
War.  at  p.  8.  Seetoo|wr  Je88eIM.B. 
in  Oshome  to  BowUU,  13  Oh.  D.  at 
p.  781.  Oonsider  Cook  y.  Daweon, 
SDeG.  F.  ft  J.  at  p.  130. 

«  In  Beioley  y.  Carter, L.  B.  4Gh. 
at  pp.  236, 240. 
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Ch.  xviii. 

Nature  of 
the  doubt. 


^^ni.  case,  and  refused  to  force  a  purchaser  to  take  a  title  in 
respect  of  which  there  were  serious  grounds  for  doubt.^ 
§  889.  The  doubt  which  may  prevent  the  Court 
from  compelling  the  purchaser  to  accept  a  title  may  be 
a  doubt  either  of  law  or  of  fact ;  and,  as  to  law,  it  may 
be  connected  with  the  general  law  of  the  realm,*  or 
with  the  construction  of  particular  instruments ;  ®  and, 
as  to  fact,  it  may  be  in  reference  to  facts  appearing  on 
the  title,  or  to  facts  extrinsic  to  it.*  Again,  it  may  be 
about  a  matter  of  fact  which  admits  of  proof,  but  has 
not  been  satisfactorily  proved,*  or  about  such  a  matter 
as  from  its  nature  admits  of  no  satisfactory  proof,  as 
the  negative  proposition  that  there  was  no  creditor  of 
the  vendor  capable  of  taking  advantage  of  an  act  of 
bankruptcy.® 

§  890.    It  is  not  easy  to  give  any  perfect  classifica- 
tion of  the  doubts  which  would  and  of  those  which 
rider  title'  would  Hot  prevail  with  the  Court,  but  the  following 
^"      "    attempt  may  not  be  useless.     The  Court  woiJd,  it  is 
conceived,  consider  the  title  doubtful  in  the  following 
cases : — 

(i.)  Where  the  probability  of  litigation  ensuing 
against  the  purchaser  in  respect  of  the  matter  in 
doubt  is  considerable,  or,  as  it  was  put  by  Alderson  B.,^ 
where  there  is  ^^  a  reasonable  decent  probability  of 
litigation.'^  The  Court,  to  use  a  favourite  expression, 
will  not  compel  the  purchaser  to  buy  a  lawsuit. 
The  unwillingness  of  the  Court  is  increased  where 
the  title  depends  on  a  question  of  fact  to  be  proved 


Cases  in 

which 

Court 


i.  Proba- 
bility of 
litigation 
great. 


8 


'  PaXm&r  v.  Locke,  18  Ch.  D.  381. 

»  Slower  V.  Fish,  2  V.  &  B.  145; 
BloMe  y.  Lord  ClanmorriSf  3  Bli.  62; 
Be  Thadcwrayand  Toung,  40  Ch.  D. 
34;  but  as  to  this  see  §§  802,  803. 

'  Lincoln  y.  Aroedeckne,  1  Coll. 
38;  BrivUyw  v.  Wood,  1  Coll.  480; 
per  Tumer  V.O.  in  PyrU  r.  Wad- 
dtngham,  10  Ha.  9. 

♦Id. 


•  Bmitk  T.  Death,  5  Mad.  371. 

•  Lowes  V.  Lush,  14  Ves.  547. 

'  In  CatUa  T.  CorraU,  4  Y.  &  0. 
Ex.  237. 

^  Price  T.  Strange,  6  Mad.  159, 
165 ;  Sharp  y.  Adooek,  4  Buss.  374; 
HeseUine  y.  Simmons,  6  W.  B.  268 ; 
P<Sr^  y.TTAtle,  33  Beay.  403.  Con- 
sider Potter  V.  Parry,  7  W.  B.  182; 
BumeU  y.  Firth,  15  W.  B.  546. 
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by  oral  testimony  of  witnesses  whom,  at  the  time  PabtIII. 

when  the  controversy  is  raised,  it  may  be  difficult  to  — '■ - 

find,  or  who  may  be  dead,  or  out  of  the  jurisdiction. 

(ii.)  Where  there  has  been  a  decision  by  a  Court  li.  Part 
of  co-ordinate  jurisdiction  adverse  to  the  title  or  to  dedSo^ 
the  principle  on  which  the  title  rests,  though  the  ^*^^^*^- 
Court  thinks  that  decision  wrong.* 

(iii.)  Where  there  has  been  a  decision  in  favour  of  >"•  P^t 
the  title  which  the  Court  thinks  wrong.»  '^"^ 

(iv.)  Where  the  title  depends  on  the  construction  iy.\jo^.' 
and  legal  operation  of  some  ill-expressed  and  inarti-  st^otion 
ficial  instrument,  and  the  Court  holds  the  conclusion  artificial 
it  arrives  at  to  be  open  to  reasonable  doubt  in  some  meut. 
other  Court.* 

(v.)  Where  the  title  rests  on  a  presumption  of  fact  ▼.  Title 
of  such  a  kind  that  if  the  question  of  fact  were  before  J^mp^ 
a  jury,  it  would  be  the  duty  of  the  Judge  not  to  give  doubtful 
a  clear  direction  in  favour  of  the  fact,  but  to  leave  the  '*°*- 
jury  to  draw  their  own  conclusion  from  the  evidence. 
To  this  principle  we  may  probably  refer  many  of 
those  cases  where  a  doubt  as  to  a  fact  has  prevailed ; 
as  where  the  title  depended  upon  proof  that  there  was 
no  creditor  who  could  take  advantage  of  an  act  of 
bankruptcy  committed  by  the  vendor  :*  or  where  the 
title  depended  upon  the  absence  of  notice  of  an  in- 
cumbrance, of  which  absence  the  vendor  produced 
some  evidence,**  or  upon  the  presumption  arising  from 
mere  possession.^ 

And  it  may  be  noticed  that  the  Court  will  not  allow  a  Voluntary 

.    •  settlor 

voluntary  settlor  to  force  on  an  unwilling^  purchaser  a  plaintiff. 
title  depending  on  the  invalidity  of  the  settlement.® 

^  Per  Lord  Bomi]lyM.B.milfu7-  "  Freer  y.  Huse,  4  DeG.  M.  ft  Qt. 

lings  V.  Trinder,  L.  B.  10  Eq.  at  495. 

p.  464.  *  EyUm  y.  Dieken,  4  Fri.  303. 

»  Id.  '  Pder  v.  NicolU^  L.  B.  11  Eq. 

^  Per  James  L.J.  in  Alexander  y.  391. 

Mais,  L.  B.  6  Ch.  at  p.  132.  •  Smith  y.  Garland,  2  Mer.  123 ; 

*  Lewes  y.  Lush,  14  Yes.  647.  Burhe  y.  Dawson,  Bt.  Leon.  Vend. 
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Ch.  XTiii. 


vi.  Pre- 
Bumption 
of  fact 
fatal  to 
title. 


Paw  in.  "  One  difficulty  in  the  way  of  assisting  him,"  said 
Lord  Eldon,  "  is,  that  he  has  no  equity  to  defeat  the 
act  which  he  has  done  himself :  but  another  conside- 
ration which  has  weighed  in  such  cases  is,  that  if  you 
compel  a  purchaser  to  take  an  estate  at  the  instance  of 
such  a  man,  you  cannot  be  quite  sure  that  there  may 
not  have  been  some  intermediate  acts,  which  by  matter 
ex  post  facto  may  have  made  the  settlement  good  which 
in  its  origin  was  not  good."  ^ 

(vi.)  Where  the  circumstances  amount  to  pre- 
sumptive (though  not  necessarily  conclusive)  evidence 
of  a  fact  fatal  to  the  title ;  as,  e.g.^  that  the  exercise 
of  a  power  under  which  the  vendor  claimed  was  a 
fraud  upon  the  power.* 

§  891.  On  the  contrary,  it  is  conceived  that  the 
Court  would  consider  the  title  not  to  be  doubtful  in 
any  of  the  following  cases ;  viz., 

(i.)  Where  the  probability  of  litigation  ensuing 
against  the  purchaser  in  respect  of  the  doubt  is  not 
great,  the  Court,  to  use  Lord  Hardwicke's  language 
in  one  case,  ^^  must  govern  itself  by  a  moral  cer- 
tainty, for  it  is  impossible  in  the  nature  of  things, 
there  should  be  a  mathematical  certainty  of  a  good 
title."*  Accordingly,  in  the  case  before  Lord  Hard- 
wicke,  his  Lordship  enforced  specific  performance, 
although  there  was  a  reservation  of  mines,  because 
the  Court  was  satisfied  that  there  was  no  subject- 
matter  for  the  reservation  to  act  upon,  or  that  all 
legal  right  to  exercise  it  had  ceased/  And  in  another 


Casee 

where 

Court 

would  not 

coneider 

title 

doubtful. 

i.  Proba- 
bility of 
litigation 
small. 


692 ;  Clarke  v.  WilloU,  L.  B.  7  Ex. 
313. 

1  In  JohfiBon  y.  Legard,  T.  &  B. 
294.  See  too  darke  v.  Willoii,  L.  B. 
7  Ex.  313.  For  an  instance  of  a 
decree  for  specific  performance  at 
the  suit  of  a  purchaser,  notwith- 
standing a  previous  voluntary  grant 
1)7  4ihe  defendant,  see   Bosher  t. 


WiUiamB,  L.  B.  20  Eq.  210. 

«  Warde  v.  Dixon,  28  L.  J.  Ch. 
315;  S.  G.  8.  n.  Warde  y.  Diekton, 
7  W.  B.  148. 

s  In  LyddaUy.Weskm,  2  Atk.  19. 

*  See,  as  to  this  case,  per  Grant 
M«B.  in  Seaman  y.  VatDdrejf^lQ  Yes. 
393 ;  MarUn  y.  OoUer^Z  Jon.  ft  X«. 
490. 
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case,  Lord  Romilly  M.R.  forced  on  an  unwilling  jP^kpIIT- 

purchaser  a   title  depending  on  the   validity  of  a  — '- '- 

purchase  by  a  solicitor  from  his  client,  on  proof  of 
the  validity  of  the  transaction,  though  given  in  the 
absence  of  the  client,  who,  it  was  urged,  might 
possess  other  evidence  and  ultimately  set  aside  the 
sale.^ 

(ii.)  Where  there  has  been  a  decision  adverse  to  "Past 
the  title  by  an  inferior  Court,  which  decision  the  decision 
superior  Court  holds  to  be  clearly  wrong.*  wrong. 

(iii.)  Where  the  question  depends  on  the  general  iii-  Ques- 
law  of  the  land.     "  As  a  general  and  almost  uni-  pendent 
versal  rule,  the  Court  is  bound  as  much  between  ^f^^ 
vendor  and  purchaser,  as  in  every  other  case,  to 
ascertain  and  so  determine  as  it  best  may  what  the 
law  is,  and  to  take  that  to  be  the  law  which  it  has 
so  ascertained  and  determined."^ 

(iv.)  Where  the  question,  though  one  of  construe-  i^-  where 

.  ^        ■%        n  •  firener&l 

tion,  turns  on  a  general  rule  of  construction,  unaf-  mie  of 
f  ected  by  any  special  context  in  the  instrument,  and  tion. 
the  Court  is  in  favour  of  the  title.* 

(v.)  Where  the  title  depends  on  a  presumption,  v-^^ere 

,       ^   ^  ,  JT?  presump- 

provided  it  be  such,  that  if  the  question  were  before  tion  in 
a  jury,  it  would  be  the  duty  of  the  Judge  to  give  a  the  fact. 
clear  direction  in  favour  of  the  fact,  and  not  to  leave 
the  evidence  generally  to  the  consideration  of  the 
jury,^  So  where  the  recital  of  deeds  raised  the 
presumption  that  they  contained  nothing  adverse 
to  the  title,  the  mere  loss  of  the  deed,  where  the 
title  was  fortified  by  sixty  years'  undisputed  posses- 

1  Spencer  y.  Topham,  22  Beay.  Eq.  351 ;  Oshome  to  R&wUtt,  13  Oh. 

673.     See  too  Falkner  v.  Equitable  D.  774;  but  of.  He  Thackwray  and 

Beversionary  Society^  4  Drew.  352.  Toungy  40  Gh.  D.  39. 

.     »  Supra,  \  887.  *  Badford  v.  Willis,  L.  B.  7  Ch.  7. 

3  Per  James  L.J.  in  Aleocander  ^  Emery  y.  Orocock,  6  Mad.  54; 

y.  MiUs,  L.  B.  6  Oh.  at  pp..  13],  .JiarnwellY.  Harris,  1  Taunt.  430. 
132 ;  FoTtter  y.  Abraham,  L.  B.  17 
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p^in.       sion,  was  held  not  to  create  a  reasonable  doubt:* 

— and  so  again,  where  the  validity  of  a  title  depended 

on  no  execution  haying  been  taken  out  under  certain 
judgments,  between  the  27th  September,  1769,  and 
the  23rd  May,  1770,  and  nothing  was  shown  to  have 
been  done  which  could  be  referred  to  such  an  execu- 
tion, the  Court  considered  the  title  good.*  To  this 
head  may  perhaps  be  referred  the  fact  that  the 
Court  will  (except  at  the  suit  of  the  settlor)'  compel 
specific  performance  of  a  title  depending  on  the  in- 
validity  of  a  voluntary  conveyance  as  against  a  pur- 
chaser for  valuable  consideration  without  notice,* 
the  Court,  as  it  seems,  acting  on  the  presumption  of 
the  conveyance  not  having  been  rendered  valid  by 
subsequent  dealings, 
vi.  Suapi-  (vi.)  Where  the  doubt  raised  rests  not  on  proof  or 

fnaiajidet,  prcsumption,  but  on  a  suspicion  of  mala  fides.  This 
point  has  given  rise  to  some  diversity  of  opinion. 
In  Hartley  v.  Smith^  the  title  depended  on  a  deed  of 
grant  of  chattels,  containing  a  stipulation  for  the 
grantor's  continuing  conditionally  in  possession;  and 
Leach  V.C,  without  deciding  whether  such  a  deed 
was  in  itself  fraudulent  and  an  act  of  bankruptcy, 
declined  to  force  the  title  on  the  purchaser,  on  the 
ground  that  its  valdity  depended  on  its  being  made 
upon  good  consideration  and  hand  fide^  and  that 
these  were  circumstances,  the  existence  of  which 
the  purchaser  had  no  adequate  means  of  ascertaining. 
^^  My  opinion  therefore  is,"  said  the  Vice-Chancellor, 
*^  that  a  Court  of  Equity  ought  not  to  compel  this 
purchaser  to  accept  this  title ;  because  assuming  the 
deed  not  to  be  fraudiJent  ex  facie^  it  still  may  be 

1  Frower  y.  WatU,  6  Mad.  59;  «  BuUerfieJd  r.  Heath,  10  Beay. 

Magennia  v.  Falhn,  2  MoU.  561.  408 ;   BuMe  y.  MiUhell,   18  Yes. 

>  CauHon  y.  Maeklew,  2  &m.2i2.  100. 

>  Supra,  §§  406,  469,  890.  «  Bnck,  Baakr.  0.  S68. 


OF  THE  WANT  OF  A  GOOD  TITLE.  418 

avoided   by   circumstances  extrinsic,   which  it    is  PABini. 

neither  in  the  power  of  the  purchasers  nor  of  this  — '- '- 

Court  to  reach."* 

§  892.     This  dictum  seems  to  allow  no  room  to  the  Biotjum 
presumption  of  lona  fides^  and  to  make  the  possibility  v.o. 
of  fraud  in  extrinsic  facts  a  sufficient  objection  to  the  up^^ 
title :  accordingly,  it  has  not  been  accepted  in  all  its 
generality.     It  "must  not,''  said  Alderson  B.  of  this 
dictum,   "be  pushed  to  the  farthest  extent  which  the 
words  will    possibly   bear:"*  and   accordingly,    that 
Judge  held  good  a  title  under  a  deed  which  extrinsic 
evidence  might  have  shown   to  be  invalid,  as   com- 
prising all  the  property  of  the  grantor,  or  as  made  to 
give  a  fraudiJent  preference  to  some  creditors  over 
others,  or  as  made  in  contemplation  of  bankruptcy, 
because  there  was  no  ground  apparent  for  making  any 
of  these  objections  to  it.' 

§  893.  In  Green  v.  Pulsford*  the  vendor  claimed  ^'*2^^- 
under  an  appointment  made  by  a  husband  and  wife 
to  their  eldest  daughter,  under  a  settlement  which 
gave  them  successive  life  estates,  with  remainder  to 
their  children  as  they  should  appoint,  and  in  default 
of  appointment  between  such  children ;  and  the  parents 
bad  incumbered  their  life  interests,  and  shortly  after 
the  appointment,  they  and  their  daughter  executed  a 
mortgage :  these  were  circumstances  which  might 
create  in  every  one's  mind  a  suspicion  that  the  ap- 
pointment was  a  fraud  on  the  settlement,  and  that  was 
strengthened  by  a  notice  from  a  younger  son  to  the 
purchaser  not  to  complete,  and  that  the  appointment 
was  such  a  fraud :  but  inasmuch  as  the  notice  alleged 
no  facts,  and  gave  no  information  not  apparent  on,  the 
abstract,  and  was  not  followed  up  by  any  proceedings, 
the  Court  considered  that  the  title  was  not  open  to  any 

1  P.  380.     See  also  Boiwell  y,         *  CatteUY.CQnraU,^Y,AC.'Ex, 
Mendham,  6  Mad.  373.  228. 

»  4  Y.  *  0.  Ex.  236.  *  2  Beay.  71. 
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Alexander 
y.  mile. 


Title 
under  will. 


PABTin.  sufficient  doubt,  and  forced  it  on  the  purchaser.     In 

— '■ '-  an  earlier  case,  where  there  were  somewhat  similar 

grounds  for  suspecting  the  bona  fide%  of  an  appointment, 
Lord  Eldon  pursued  the  same  course,  and  enforced 
specific  performance.* 

§  894.  In  another  case,  the  purchaser  showed  that 
the  title  was  made  under  a  sale  by  newly  appointed 
trustees  to  a  person  who  had  previously  bought  the 
interest  of  the  tenant  for  life,  and  who  eighteen 
months  afterwards  made  a  profit  on  his  purchase  :  but 
the  Court  held  these  circumstances  immaterial.* 

§  896.  Again,  a  purchaser  is  not  entitled  in  the 
absence  of  circumstances  of  suspicion  to  refuse  a  title 
made  under  a  will,  because  the  will  has  not  been  proved 
against  the  heir  or  he  does  not  join  :*  so  that  where, 
during  a  Ktigation  of  thirteen  years,  no  question  had 
been  raised  impeaching  the  validity  of  the  will,  and  a 
person  who  had  claimed  under  another  will  had  with- 
drawn from  aU  contention  against  the  one  first  men- 
tioned. Lord  Hatherley  (then  Wood  V.C.)  compelled 
the  purchaser  to  take  a  title  under  the  will.* 

§  896.  Where  the  Court  comes  to  the  conclusion 
that  a  good  title  can  be  made  it  generally  orders  the 
purchaser  to  pay  the  costs  of  the  litigation,  so  as  to 
assure  his  title  and  show  that  the  Court  entertains  no 
doubt  upon  it.** 
Bzinging       §897.     Reccnt  legislation  affords  machinery  Under 


Costa. 


*  M^QuMn  V.  jFVirjttAar,  11  Ves. 
467.  Bee  also  Qrovt  v.  Bcuftard,  2 
Ph.  619;  S.O.  lDeG.M:.&G.69; 
and  Be  HuUh's  Charity,  L.  B.  10 
£q.  5. 

>  Alexander  T.  MiUe,  L.  B.  6  Oh. 
124. 

»  CaUon  V.  WiUan,  3  P.  Wma, 
190 ;  per  Lord  Eldon  in  Morrison  y. 
Arnold,  19  Yes.  670;  WeddaU  y. 
Nixon,  17  Beay.  160. 

*  M'CuUoch  y.  Gregory,  3  K.  & 


J.  12. 

^  Per  Jessel  M.B.  in  Otibome  to 
Bowlett,  13  Gh.  D.  at  p.  798;  cf. 
MicholU  y.  Corhett,  34  Beay.  at  pp. 
381,  382 ;  Hood  y.  Lord  BarringUm^ 
L.  B.  6  £q.  at  p.  224;  Woode  y. 
Hyde,  10  W.  B.  at  p.  340 ;  /n  f« 
Tanqueray-WiUaume  and  Landau,' 
20  Gh.  D.  466.  In  Bad/ord  y. 
WHUb  (L.  B.  7  iJh.  1, 11)  the  pur- 
chaser  was  **  excused  "  from  paying 
costs. 
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which,  in  some  cases  at  least,  the  person  making  an  ^*^^l-?- 
adverse  claiin  may  be  brought  into  the  litigation,  and  r~^ — " 
that,   which  in  his    absence    might  have    remained  claimant. 
doubtfiJ,    may   receive    judicial    determination.      It 
seems  worthy  of  consideration  whether  this  principle 
coiJd  not  be  further  extended. 

§  898.  By  the  Land  Transfer  Act,  1875  (38  &  39  Land 
Vict.  c.  87),  s.  93,  it  is  enacted  that  "  Where  a  suit  is  Act,  i876, 
instituted  for  the  specific  performance  of  a  contract 
relating  to  registered  land  or  a  registered  charge,  the 
Court  having  cognizance  of  such  suit  may  by  summons, 
or  by  such  other  mode  as  it  deems  expedient,  cause  all 
or  any  parties  who  have  registered  estates  or  rights  in 
such  land  or  charge,  or  have  entered  up  notices, 
cautions,  or  inhibitions  against  the  same,  to  appear  in 
such  suit  and  show  cause  why  such  contract  should  not 
be  specifically  performed,  and  the  Court  may  direct 
that  any  order  made  in  such  suit  shall  be  binding  on 
such  parties  or  any  of  them."  ^ 

§  899.  In  a  case  where  parties  stated  facts  in  the  Spedai 
form  of  a  special  case,  and  requii-ed  the  opinion  of  the 
Court  whether  on  these  facts  a  good  title  was  shown, 
the  Court  declined  to  consider  the  question  of  the  title's 
being  doubtful :  it  confined  itself  to  the  question 
asked,  whether  or  no  a  good  title  was  shown.* 

^  See  infra,  §  1142.  Turner's  Act  (18  ft  14  Vict.  o.  35), 

*  Oavemora  /or  Bdief  of  Poor  ss.  2, 18,  the  procedure  under  whidi 

Widows  of  Clergymen,  cfec.  y.  SuUon,  has  been  superseded. 

27  Bear.  651,  a  case  under  Sir  Geo. 


case. 
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OF  FAILURE  OF  THE  CONSIDERATION. 

§  900.  It  win  be  necessary  to  inquire  under  what 
-  eireumstances  events  which  either  determine  the  exist- 
ence of  the  subject-matter  of  the  contract  or  essentially 
affect  it  will  furnish  a  defence  in  specific  performance. 
Events  affecting  the  subject-matter,  but  not  essentially, 
may  give  rise  to  a  claim  for  compensation,  but  will  not 
prevent  performance  of  the  contract. 

i.  Events  prior  to  the  contract. 

§  901.  Events  may  happen  before  the  conclusion 
of  a  contract  which  may  either  (1)  determine  the 
existence  of  its  subject-matter,  or  (2)  materially  affect 
such  subject-matter.  The  former  class  of  events  do 
not,  properly  speaking,  avoid  the  contract,  but  prevent 
its  ever  arising,  on  the  ground  of  the  common  mistake : 
the  latter  class  of  events  give  the  party  injuriously 
affected  a  right  to  avoid  the  contract.* 

§  902.  In  one  case,  the  contract  was  for  the  sale 
of  an  estate  in  fee  in  remainder  on  an  estate  tail :  a 
conveyance  had  been  executed  and  a  bond  given  for 
payment  of  the  purchase-money,  when  it  was  dis- 
covered, for  the  first  time,  that  at  the  time  of  the  sale 
no  such  remainder  existed,  the  tenant  in  tail  having 
previously  suffered  a  recovery:  the  Court  rescinded 
the  contract,  and  ordered  the  bond  to  be  delivered  up 
and  repayment  to  be  made  of  all  interest  which  had 
been  peiid  on  it." 


»  Consider  Pri^c^rdv.-Merc^onta*      N.  S.  622. 
<^.  Life  Awuranee  Society,  3  C.  B.         '  Hitchcock  y.  Qiddings,  4  Pri.  135. 
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§  903.  In  another  case,  where,  in  order  to  preserve  ^^^^^• 
the  timber  on  an  entailed  estate  from  being:  cut  down  ;— ;; 

o  ^  Cochrane 

by  the  assignee  in  the  insolvency  of  a  tenant  for  life,  ▼•  «^»^^w- 
the  owner  of  the  next  life-estate  and  the  tenant  in  tail 
contracted  with  the  assignee  that  he  should  be  deemed 
to  be  entitled  to  the  timber  as  if  it  had  been  cut  down 
and  carried  away  by  him  on  a  specified  day  prior  to 
the  contract,  but  should  not  actually  cut  it  before  an- 
other specified  day ;  and  at  the  time  when  this  contract 
was  made,  the  insolvent  was  dead,  but  no  party  to  the 
contract  was  aware  of  that  fact :  the  Court  of  Appeal 
declined,  on  the  grounds  of  mistake  and  absence  of 
consideration,  to  enforce  the  contract.* 

5  904.     Affain,  where  a  contract  for  the  sale  and  ^^^' 

•^  ^        \  ,  •«»*•  ease, 

purchase  of  shares  in  a  company  was  entered  into  at  a 
time  when  in  fact,  though  neither  vendors  nor  pur- 
chaser knew  it,  a  petition  for  winding  up  the  company 
had  been  presented,  the  Court  of  Appeal  refused  to 
enforce  the  contract.* 

§  906.     A  contract  relating  to  a  chattel  implies,  at  Destnio- 
Common   Law,  the  existence  of  the  chattel  and  its  Bu^«)t- 
existence  in  the  form  or  of  the  description  specified  in  ^^^t/ 
the  contract,  and  consequently  an  event  destroying  the 
chattel  before  the  contract  is  concluded  puts  an  end  to 
it.     Therefore,  where  a  contract  for  the  sale  of  a  life 
annuity  was  concluded  in  England  on  the  28th  of 
February,  and  the  annuitant  died  in  New  South  Wales 
on  the  6th  of  the  same  month,  there  was  held  to  be  no 
contract :®  and  where  a  floating  cargo  was  sold,  and  it 
subsequently  appeared  that  at  the  time  of  the  sale  the 
captain  had  sold  the  cargo  abroad,  in  consequence  of 
the  damage  it  had  sustained  at  sea,  the  Exchequer 
Chamber  and  the  House  of  Lords  held  the  contract  to 


>  Coehrant  y.  Willis,  L.  R.  1  Ch.  RomiUy  M.R.  L.  R.  2  Eq.  231. 

68.  *  Striddand  v.  Turner,  7  Exoh. 

'  EmmeriOfCs  case,  L.  R.  1  Ch.  208 ;  cf .  Cochrane  y.  Willie,  L.  R.  1 

433,  reyersing  the  order  of  Lord  Ch.  58. 

F.  .                                 E  E 
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PABTin.  be  incapable  of  being  enforced.*     But  no  warranty 
— '■ — '-  being  impHed  at  Common  Law  as  to  condition,  the 
sale  of  a  ship  at  sea,  which  at  the  time  happened  to 
have  been  stranded,  was  held  binding,  for  the  subject 
of  the  contract  still  continued  a  ship.*     The  impossi- 
bility of  performing  a  contract  of  which  the  subject- 
matter  is  extinct  would  of  course  prevent  the  inter- 
ference of  a  Court  of  Equity  in  these  cases,  if  on  other 
grounds  it  could  .give  relief.* 
The  queB-       §  906.     But  a  pcrsoH  may  so  contract  as  to  pre- 
cluded by  elude  himself  from   raising  any  question  as  to  the 
existence  or  determination  of  the  subject-matter  at  the 
time  of  the  contract.* 
Whenia         §  907.     The  qucstion  of  the  time  at  which  the 
tract  com-  Contract  became  complete  frequently  arose  in  cases  of 
^®  sales  by  the  Court  of   Chancery,  because  until  the 

report  had  been  confirmed  absolute,  or,  according  to 
the  subsequent  practice,  until  eight  days  after  the 
certificate  of  the  purchase  had  been  signed  by  the 
Judge  in  Chambers,  the  biddings  might  be  re-opened.* 
In  these  cases,  the  question  was  whether  the  contract 
was  to  be  treated  as  concluded  by  the  sale  before  the 
Master  or  the  Chief  Clerk,  subject  only  to  being  de- 
feated by  the  opening  of  the  biddings,  in  which  case 
the  confirmation  related  back  to  the  day  of  sale,  and 
that  day  divided  events  prior  and  events  subsequent 
to  the  contract ;  or,  on  the  other  hand,  whether  the 
contract  was  to  be  considered  concluded  only  when  it 
became  absolute  and  indefeasible  by  the  confirmation. 
In  the  case  of  Vesey  v.  Elwood^^  Lord  St.  Leonards 
decided  on  the  former  of  these  views,  that  the  sale 
transferred  the  property,  subject  only  to  the  risk  of 


>  Couturier  v.  Hasiie,  8  Ex.  40 ;  *  Hank$  v.  PuUing,  25  L.  J.  Q.  B. 

reversed  in  Cam.  Scac.  8  Ex.  102 ;  375 ;  S.G.  («.  n.  Hanks  y.  Palling)  4 

the  reyersal  affirmed  5  H.  L.  C.  673.  W.  B.  607.    See  infra,  §  1323. 

s  Barr  y.  Gibion,  3  M.  ft  W.  390.  »  15  &  16  Vict  c  80,  s.  34. 

*  See  infra,  §  990.  M  Dr.  &  War.  74. 
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its  being  opened.  This  was  the  view  of  Lord  Eldon  PaotIII. 
also,  in  Anson  v.  Towgood^  though  it  seems  at  variance  — '■ — '~ 
with  the  previous  cases  *  before  him.  The  other  view 
was  supported  by  the  statement  of  Lord  Langdale 
M.R. : — "  by  the  established  rule  of  the  Court,  the 
purchaser  is  to  be  considered  as  the  owner  of  the  estate 
from  the  date  of  the  order  confirming  the  report ; "  ^ 
but  as  the  circumstance  which  in  this  case  gave  rise  to 
the  question  was  not  only  after  the  sale  but  after  the 
confirmation  also,  the  case  is  probably  not  of  the  same 
weight  on  the  point  now  under  discussion,  as  if  the 
circumstance  had  been  after  sale  but  before  confirma- 
tion. 

§  908.  But  the  former  practice  of  opening  biddings  Sale  of 
has  now  been  discontinued  by  statute,  and  it  has  been  Auction 
enacted  that  the  highest  lonA  fide  bidder  at  the  sale,  s.  l*  ' 
provided  he  shall  have  bid  a  sum  equal  to  or  higher 
than  the  reserved  price  (if  any),  shall  be  declared  and 
allowed  the  purchaser,  unless  the  Court  or  Judge  shall, 
on  the  ground  of  fraud  or  improper  conduct  in  the 
management  of  the  sale,  upon  the  application  of  a 
person  interested  in  the  land  (such  application  to  be 
made  to  the  Court  or  Judge  before  the  Chief  Clerk's 
certificate  of  the  result  of  the  sale  shall  have  become 
binding),  either  open  the  biddings,  holding  such  bidder 
bound  by  his  bidding,  or  discharge  him  from  being 
the  purchaser.*  Under  this  enactment  it  seems  clear 
that  the  purchase  is  complete  when  the  sale  at  or 
above  the  reserve  price,  if  any,  has  taken  place.*^ 


»  IJ.  &  W.  637.  '  Boheriwm  v.  Skelion,  12  Beav. 

3  Ex  parte  Mxiwr,  11  Yes.  559  260,  265;  cf.  Paramore  y.  Qrmi" 

(which  may  perhaps  be  supported  slade,  1  Sm.  &  G.  541. 

by  the  general  power  of  the  Court  ^  30  ft  31  Vict.  c.  48,  s.  7. 

in  dealing  with  such  contracts) ;  *  Of.  Newman  y.  Hook,  16  Oh.  D. 

Ttoi^  y.  FifiM,  13  Yes.  517.  561. 
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^^^^'  ii.  Events  subsequent  to  the  contract. 

Sometimes      §  009.     Events  Subsequent  to  the  contract  will,  in 
some  cases,  furnish  a  defence  to  an  action  for  specific 
performance :  in  other  cases  they  wiU  not. 
WhCTe  ^  910.     Where  from  the  nature  of  the  contract  it 

subject  to  appears  that  the  contracting  parties  contemplated  its 
condition,  fulfilment  ouly  in  the  event  of  the  continued  existence 
of  some  subject-matter  or  thing,  the  contract  is  held 
to  be  subject  to  an  implied  condition  that  it  shall  cease 
with  the  subject-matter  or  thing ;  and  if,  before  per- 
formance, the  thing  cease  to  exist,  the  contract  goes 
with  it.^ 
teMde*f       §  QH*     I^  the  case  of  contracts  for  the  sale  of  land, 
land.        it  has  been  laid  down  with  regard  to  events  happening 
after  their  being  signed,  that  the  question  on  whom 
the  advantage  or  loss  resulting  from  them  woiJd  fall, 
and  whether,   therefore,   the    Court    would    enforce 
specific  performance  without  reference  to  them — or 
whether,  on  the  other  hand,  they  might  determine  the 
contract — ^is  to  be  decided  by  whether  or  not  the  title 
had  then  been  actually   accepted,*     But    the  more 
correct  doctrine  appears  to  be  that  the  equitable  estate 
passes  on  the  signature  of  the  contract  if  there  be  a 
good  title,  though  that  may  not  be  shown  till  after- 
wards.    ^^It  is,"  said  Plumer  V.C.,  *Hhe  established 
doctrine  of  Equity,  that  if  a  contract  to  purchase  is  to 
be  completed  at  a  given  period,  and  the  title  is  finally 
made  outj  the  parties  continuing  in  treaty,  and   the 
purchaser  not  by  any  acts  released  from  his  bargain, 
the  estate  is  considered  as  belonging  to  the  purchaser 
from  the  date  of  the  contract,  and  the  money  from 
that  time  as  belonging  to  the  vendor."^ 

1  Taylor  y.  Caldwell,  3  Best  &  S.  Pti.  292,  295,  n. ;  and  see  Faine  y. 

826  ;  Howell  y.  Coupland,  1  Q.  B.  D.  Meller,  6  Ves.  349. 

258.  8  In  Harford  y.  Furrier,  1  Mad. 

»  Wyvin  y.  Biehop  of  Exeter,  1  538.    See  too  infra,  {  1392. 
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§  912.  Where  the  contract  is  in  its  inception  ex-  ^^111. 
pressly  conditional,  the  transfer  of  the  equitable  estate  ^^^ 
from  the  vendor  to  the  purchaser  takes  place  not  on  dition 
the  conclusion  of  the  contract,  but  on  its  becoming  formed. 
absolute  by  the  performance  of  the  condition,  and 
until  that  event  the  property  sold  remains  at  the  risk 
of  the  vendor.  This  is  well  illustrated  by  a  case  which  Oomur  v. 
'was  decided  by  the  Judicial  Committee  of  the  Privy  wn. 
Council,  on  appeal  from  the  Court  of  Chancery  in 
Canada.  A  contract  was  entered  into  for  a  lease  for 
five  years,  from  the  Ist  of  April,  1840,  the  landlord 
undertaking  to  erect  by  that  time  a  new  warehouse  on 
part  of  the  ground  to  be  demised,  and  to  put  the  old 
warehouse  in  repair,  the  amount  of  rent  to  be  deter- 
mined with  reference  to  the  amount  expended  on  the 
buildings.  The  new  building  was  not  completed,  nor 
the  old  warehouse  repaired,  on  the  1st  of  April,  but 
no  objection  was  made  by  the  intended  lessees,  who 
then  continued  to  occupy  part  of  the  premises  under  a 
former  contract.  Shortly  afterwards,  the  whole  pre- 
mises were  destroyed  by  fire.  The  landlord  brought 
a  bill  for  specific  performance  of  the  contract,  and  for 
the  defendants  to  rebuild  the  premises  and  accept  a 
lease.  It  was  held,  in  the  first  place,  that  if  time  were 
of  the  essence,  it  had  been  waived  by  the  defendants, 
but  that  this  did  not  waive  the  obligation  on  the  lessor 
as  to  building,  and  that  the  defendants  were  not 
bound  to  accept  a  lease  till  that  was  performed ;  and, 
in  the  second  place,  that,  treating  the  contract  to  take 
a  lease  as  a  contract  to  purchase,  the  warehouse  was 
never  purchased  by  the  lessees  until  it  was  completed 
by  the  lessor ;  and,  consequently,  that  until  that  was 
done  it  was  not  the  property  of  the  lessees,  nor  at 
their  risk.^ 

§  913.     In  the  case  of  a  contract  legal  at  the  time  Subse- 

1  CounUt  y.  MacphtrBon,  5  Moo.  P.  C.  G.  83. 
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PabtIII. 
Ch.  xlx. 

quent 
illegality. 


ETonts 

snbfle- 

quent  to 

tnecon- 

traot's 

beooming 

absolute. 


The  }»in- 
ciple  for- 
merly not 
clearly  re- 
cognized. 


it  was  entered  into,  but  subsequently  and  before  judg- 
ment rendered  illegal  by  statute,  it  seems  to  be  clear 
on  principle  that  no  specific  performance  could  be 
granted  except  where  the  Court  could  still  execute  the 
contract  cypres  .•*  a  contract  thus  rendered  illegal  would 
in  the  contemplation  of  the  Court  have  become  impos- 
sible.* 

§  914.  But  when  the  contract  has  been  completely 
made,  the  thing  sold  is  at  the  risk  of  the  purchaser, 
who  must  bear  all  subsequent  losses,  and  is  entitled  to 
all  subsequent  gains  :^  subsequent  events,  therefore, 
can  neither  determine  the  contract  nor  give  either 
party  a  right  to  resist  its  performance.* 

§  915.  Formerly  this  principle  does  not  appear  to 
have  been  as  clearly  recognized  as  it  is  now:  thus, 
where  a  great  subsequent  advantage  accrued  to  one 
party,  Lord  Hardwicke  seems  to  have  doubted  how 
far  the  Court  would  decree  performance  on  the  original 
terms  of  the  contract.**  And  where  A.  contracted  to 
sell  his  estate  for  an  annuity  during  his  life,  the  time 
appointed  for  conveyance  was  the  31st  of  October,  but 
the  annuity  was  to  commence  from  the  5th  of  April 
previous,  and  to  be  paid  half-yearly:  the  half-year's 
payment,  due  on  the  6th  of  October,  was  not  paid  or 
tendered,  and  on  the  1 2th  of  November  A.  died  from 
an  accident :  Lord  Bathurst  and  the  House  of  Lords 
dismissed  a  bill  for  specific  performance.®  Lord  St. 
Leonards'^  attributes  this  decision  to  the  neglect  to  make 
or  tender  the  payment ;  but  it  does  not  seem  clear  that 


1  See  infra,  5  1001. 

3  Atkinson  y.  Bitchie,  10  East, 
530,  534 ;  Barber  y.  Hodgson,  3  M. 
&  S.  267 ;  Esposito  y.  Bowden,  4  El. 
&  BI.  963.  See  also  Winntngton 
y.  Briscoe,  8  Mod.  51,  and  su^a, 
§477. 

3  Instit.  1.  iii.  tit.  24,  see.  3; 
Fothier,  Tr.  da  Contrat  de  Yente, 


Part  IV. 

^  Per  Lord  Manners  in  Bevell  y. 
Hussey,  2  BaU  &  B.  287. 

*  Davy  y.  Barber,  2  Atk.  489. 
See  also  Stent  y.  Bailis,  2  P.  Wma. 
217. 

•  Pope  y.  BooU,  1  Bro.  P.  0.  870. 
'  Vend.  244. 
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the  case  was  not  considered  by  the  Judges  who  decided  ^»t  ih- 

it  as  one  of  inadequate  consideration,  and  treated  as  a  — '■ 

case  of  hardship. 

§  916.     The  principle  as  now  established  is  illus-  iiiu8tra- 
trated  by  numerous  cases.     Thus,  where  money  w£is  thepnn- 
left  to  be  laid  out  in  land  to  be  settled  to  the  use  of  A.  now  eSa- 
in  tail,  remainder  to  B.  in  fee,  and  A.  and  B.  agreed  to  ^^^®^- 
divide  the  money,  and  before  the  contract  had  been 
earned  into  execution  A.  died  without  issue,  the  con- 
tract was  nevertheless  specifically  performed.^    So  a 
contract  to  sell  for  an  annuity  will  not  be  avoided  by 
the  death  of  the  annuitant,  even  before  any  payment.^ 
So  where,  subsequently  to  the  contract  for  the  sale  of  a 
house,  the  house  is  burnt  down,  the  loss  falls  on  the 
purchaser :®  and  in  such  an  event  the  purchaser  wiU  not, 
in  the  absence  of  any  provision  in  the  contract,  be 
entitled  to  the  benefit  of  an  existing  insurance  against 
fire  effected  by  the  vendor.*    And  again,  where  a  trader 
agreed  to  take  two  persons  into  partnership  for  a  period 
of  eighteen  years,  in  consideration  of  a  sum  to  be  paid 
by  instalments,  and  before  they  were  all  paid  he  became 
a  bankrupt,  the  assignees  were  held  entitled  to  the 
remaining  instalments.^ 

§  917.    Another  class  of  cases  which  have  illus-  ■^^^J 
trated  the  same  principle  has  arisen  from  the  failure  or  npof  oom- 
winding-up  of  a  company  after  a  contract  has  been 
entered  into  for  the  purchase  of  shares  in  it  but  before 
the  contract  has  been  completed.     Such  an  event  fur- 


pany. 


^  Carter  v.  Carter^  Forrest,  271. 

*  Mortimer  v.  Capper^  1  Bro.  0. 0. 
156 ;  Jackson  y.  Lever,  3  Bro.  C.  C. 
605. 

3  Paine  v.  Mdler,  6  Vee.  349.  In 
QoM  T.  Ruddle,  2  Yem.  280,  the 
earthquake  which  destroyed  the 
hoosee  appears  to  haye  taken  place 
after  the  contract  had  been  carried 
into  effect.    See  Baithby's  note  on 


the  case,  and  1  Bro.  C.  C.  156  n. 

*  Poole  v.  Adams,  12  W.  E.  683 ; 
Rayner  v.  Preston,  14  Oh.  D.  297, 
affirmed  in  0.  A.  18  Gh.  D.  1 ;  cf. 
Edwards  v.  West,  7  Oh.  D.  858,  and 
distinguish  Reynard  Vi  Arnold,  L. 
B.  10  Oh.  386. 

'  Akhurst  v.  Jackson,  1  Sw.  85. 
See  also  per  Lord  Eldon  in  Coles  y. 
Trecothick,  9  Ves.  246. 
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PijRT  III.  nishes  no  defence  to  an  action  for  specific  performance 


Oh.  nix. 


of  the  contract  to  buy  the  shares.^ 


Extinction  §  918.  Where  a  contract,  capable  of  being  specifi- 
matter  by  cally  executcd  at  the  time  of  the  issuing  of  the  writ,  has 
tmT after  by  lapsc  of  time  between  that  and  the  trial  become 
^iTimd  incapable  of  execution  in  the  ordinary  way,  so  as  to 
^^^  confer  futui'e  benefits,  the  question  arises,  what  course 
ought  to  be  pursued.  This  question  came  before  Plumer 
M.R.  in  Neabilt  v.  Meyer ^^  where  a  bill  was  filed  before 
the  term  expired  for  a  specific  performance  of  a  contract 
to  accept  a  lease,  but,  without  fault  on  either  side,  the 
term  expired  before  the  hearing.  The  case  was  decided 
upon  another  point,  but  the  Judge  evidently  inclined 
to  the  opinion,  that  the  Court  would  not  decree  the 
execution  of  a  formal  lease  after  the  expiration  of  the 
term.  In  accordance  with  this  view,  Lord  Cranworth 
expressed  the  opinion  that  it  would  require  very  special 
circumstances  indeed  to  induce  the  Court  to  decree 
specific  performance  of  a  lease  after  the  expiration  of 
the  term.*  '^  What  the  Court,"  said  his  Lordship,* 
"really  would  be  decreeing  in  such  case  would  not 
be  the  specific  performance  of  an  agreement  for  a 
lease,  but  merely  that  the  lessee  should  make  himself  a 
specialty  debtor  in  respect  of  past  benefits  received." 
It  is,  however,  to  be  remarked,  that  the  circumstances 
of  the  case  before  Plumer  M.R.  and  before  his  Lordship 
were  different,  inasmuch  as  in  the  former  the  delay 


1  Paine  v.  Hutchinson^  L.  E.  3  Eq. 
257 ;  3  Cli.  388 ;  Coles  v.  Bristowe, 
L.  B.  6  Eq.  149,  159  (reversed  on  a 
different  ground,  L.  B.  4  Ch.  3); 
Hawkins  v.  Malthy,  L.  E.  4  Eq. 
572 ;  3  Oh.  188 ;  6  Eq.  505 ;  4  Ch. 
200 ;  Chapmaai  v.  Shepherd,  L.  B.  2 
0.  P.  228 ;  Taylor  v.  Stray,  2  0.  B. 
N.  S.  175 ;  Stray  v.  Russdl,  1  El.  & 
EL888. 

M  Sw.  223, 


3  Walters  v.  Northern  Coal  Mining 
Co.,  5  De  G.  M.  &  G.  629. 

«  5  De  G.  M.  &  G.  at  p.  639.  See 
also  Hoyle  t.  Livesey,  1  Mer.  381, 
and  De  Brassac  y.  Martyn  (11  W.  B. 
1020),  where  the  Court  intimated 
that  the  plaintiff's  proper  course 
would  have  been  to  apply  to  haye 
the  case  advanced  so  as  to  be  heard 
before  the  expiration  of  the  term. 
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seems  to  have  been  entirely  due  to  the  Court ;  whereas  p^t  ™- 
in  the  latter  no  steps  were  taken  until  just  before  the  — '■ — - 
expiration  of  the  term,  so  that  it  was  impossible  for  the 
plaintiff  to  obtain  a  decree  until  the  term  was  at  an 
end.^ 

§  919.  On  the  other  hand,  the  opinion  of  Alder-  Opinion  of 
son  B.  was  somewhat  at  variance  with  the  doctrine  b. 
above  stated.  "  The  moment  the  bill  is  filed,"  said  his 
Lordship,*  "  the  rights  of  the  parties  remain  fixed,  or 
ought  so  to  do.  I  cannot  accede  to  the  doctrine  in 
Nesbitt  V.  Meyer}  How  can  the  constitution  of  the 
Court  alter  the  rights  of  the  parties?"  The  decision 
in  the  case  in  the  Exchequer  seems,  however,  recon- 
cileable  with  those  before  stated ;  for  the  prayer  of  the 
bill  was  for  the  specific  performance  of  a  contract  for 
a  lease,  and  for  an  account  of  arrears  of  rent  on  the 
footing  of  the  contract,  and  it  was  held  that  although 
by  the  expiration  of  the  term  before  the  hearing  the 
specific  performance  could  not  be  granted,  yet  that  the 
plaintiff  was  entitled  to  a  decree  for  an  account. 

§  920.  And  similarly,  in  a  previous  case.  Leach  ^^ney^. 
V.(y.  held  that  a  bill  might  be  maintained  by  a  pur- 
chaser for  the  specific  performance  of  a  contract  for  a 
life  annuity,  although  the  annuitant  had  died  not  only 
before  the  hearing,  but  before  the  bill  was  filed,  where 
there  were  arrears  of  the  annuity  between  the  time  of 
the  purchase  and  the  death  of  the  annuitant,  to  which 
the  purchaser  had  an  equitable  title  under  the  contract : 
but  his  Honour  said  that  it  might  be  a  question 
whether  such  a  bill  could  be  maintained  if  the  death 
of  the  annuitant  were  to  happen  so  that  the  purchaser 


^  Gf.  ^non.  y.  R^AtYe,  3Sw.  lOSn.,  and   the    Court    directed   only   a 

wbeie,  before  the  lease  contracted  quantum  damnificavit, 

for  was  executed,  events  rendered  '  Wilkinson  y.  Torkington,  2  Y. 

the  intended  subject-matter  of  the  &  C.  Ex.  726,  728. 

lease  useless  to  the  intended  lessee ;  '  1  Sw.  223. 
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]^in.  took  no  benefit  under  his  contract,  as  might  happen 

— '- — -  where  his  title  was  to  commence  at  a  future  time.* 

The  point       §  921.     Thcse  casos  perhaps  left  the  exact  state  of 

important,  the  law  OH  this  point  somewhat  difficult  to  state.     But 

now  that  both  legal  and  equitable  remedies  may  be 

obtained  in  one  proceeding,  and  every  prudent  plaintiff 

will  ask  for  both,  the  point  appears  of  Kttle  practical 

importance. 


1  Kenney  y.  Wexham,  6  Mad.  355.    See  Strickland  t.  Turner,  7  Ex. 


208, 


CHAPTER  XX. 

OP  DEFAULT  ON  THE  PAET  OP  THE  PLAINTIFF. 

§  922.    With  regard  to  the  matters  to  be  done  by  tastJU. 

the  plaintiff  according  to  the  terms  of  the  contract,  it '"' 

is,  from  obvious  principles  of  justice,  incumbent  on  must  show 
him,  when  he  seeks  the  performance  of  the  contract,  ^^™d 
to  show,  first,  that  he  has  performed,  or  been  ready  ^^i^i*^- 
and  willing  to  perform,  the  terms  of  the  contract  on  perform, 
his  part  to  be  then  performed ;  ^  and  secondly,  that  he 
is  ready  and  willing  to  do  all  matters  and  things  on 
his  part  thereafter  to  be  done ;  and  a  default  on  his 
part  in  either  of  these  respects  furnishes  a  ground 
upon  which  the  action  may  be  resisted.*    We  will 
first  consider  cases  of  default  in   respect   of  terms 
of  the  contract  which  ought  to  have  been  already 
performed. 

I.  The  performance  of  past  acts. 

§  923.  Of  what  terms  must  the  plaintiff  show  Of  what 
the  performance  ?  The  answer  is  that  he  must  show  piaintiflp 
performance  of—  ^.^^ 

(i.)  All  conditions  precedent, 
(ii.)  The  express  and  essential  terms  of  the  con- 
tract, 

(iii.)  Its  implied  and  essential  terms,  and 
(iv.)  All  representations  made  at  the  time  of  the 
contract  on  the  faith  of  which  it  was  entered  into : 

^  2  Eq.  Cas.  Abr.  33.  See  also  the  Jr.  Oh.  B.  48. 
language  of  Lord  BArdwicke  and         '  See  infra,   {  935;    Walker  y, 

Gilbert  G.B.,  cited  infra,  §§  945»  Jeffreys,  1  Ha.  341. 
946 ;  and  cf.  OhiUts  y.  McGhee,  13 


anoe« 
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^^™'  ^^^  that  he  need  not  show  performance  of 

Of  what  (v.)  Non-essential  terms, 

^^'  (vi.)  The  terms  of  a  collateral  contract,  or 

(vii.)  Terms  of  which  the  defendant  has  prevented 
or  waived  the  performance. 
Lastly,  it  will  be  necessary  to  consider 

(viii.)  Terms,  the  performance  of  which  has 
become  impossible  without  the  plaintiffs  fault  or 
default. 

1.  Condi-        §  924.     (i.)  As  to  couditions  precedent,  the  plain- 

uons  pro™  w  \  AX 

cedent,  tiff  must  of  courso  show  their  performance,  and  he 
cannot  obtain  a  decree  for  specific  performance  upon 
an  undertaking  that  he  will  perform  them.*  As  the 
non-performance  of  a  condition  precedent  is  only  in 
some  cases  the  default  of  the  plaintiff,  the  subject  of 
conditions  is  considered  in  a  subsequent  chapter.* 

ii.Expre08  §  926.  (ii.)  As  to  the  cxprcss  terms  nothing  more 
need  now  be  said.  The  only  important  point  will  be 
considered  when  we  come  to  the  difference  between 
essential  and  non-essential  t^rms. 

iii.  im-  §  926.     (iii.)   The  performance  must   extend   to 

terms.  such  of  the  implied  terms  as  are  essential.  Thus 
where  an  intended  lessor  agreed  to  finish  a  house  for 
an  intended  lessee,  who  wa«  to  do  the  repairs  during 
the  intended  term,  the  Court  held  that  in  such  a 
contract  was  implied  an  undertaking  to  deliver  it  in 
complete  tenantable  repair  proper  for  houses  of  the 
character  demised :  and  this  undertaking  not  having 
been,  in  the  judgment  of  the  Court,  performed,  the 
intended  lessor's  bill  for  specific  performance  was  dis- 
missed with  costs.'  The  case  might  probably  have 
been  determined  as  one  rather  of  construction  than  of 

1  WiUiams  y.  Brisco,  22  Ch.  D.         >  Tildesley  t.  ClarkMn,  30  Bear. 

441.  419 ;  of.  Oxford  y.  Provand,  L.  B.  2 

>  Part  UL  Chap.  zziL  P.  0.  at  p.  156.    Distinguish  Chap* 

peU  y.  Qregcry,  d4  Beay.  250. 
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the  implication  of  terms,  i.e.,  that  to  finish  a  house  ^jf*^^- 
means  to  finish  so  that  the  house  shall  be  in  proper  '— 


repair. 

§  927.     (iv.)  Performance  must  be  shown  of  repre-  iv.  Repre- 
sentations  of  future  acts  made  at  the  time  of  the  S?fatiM«" 
contract  on  the  faith  of  which  the  contract  was  entered  ****** 
into.     These  representations^  need  not  amount  to  a 
guarantee,   nor  in  case  of  non-performance  give  a 
right  to  an  action  either  for  damages  or  for  cancel- 
lation  of  the  contract:  but  yet,   if   made  and  not 
performed,  they  are  a  defence  to  an  action  for  specific 
performance.* 

§  928.  Thus  where  a  vendor  at  a  sale  represented  instanoea. 
that  he  would  make  improvements  in  the  access  to  the 
property  sold,  and  failed  to  do  so,  the  Court  refused 
specifically  to  perform  his  contract;'  and  the  same 
was  the  decision  of  the  Court  in  a  case  where  the 
vendor  by  his  agent  represented  that  a  church  should 
be  erected  in  the  immediate  neighbourhood  of  the 
building  ground  which  was  the  subject  of  the  contract, 
and  that  he  would  complete  certain  streets,  and  the 
purchase  was  made  on  the  faith  of  these  representa- 
tions, which  the  plaintifE  however  never  carried  into 
effect.* 

§  929.     We  may  here  briefly  inquire  into  how  far  Plana, 
maps  or  plans  of  the  property,  exhibited  by  the  vendor 
at  the  time  of  entering  into  the  contract,  form  repre- 
sentations of  the  kind  we  are  now  considering.* 

§  930.  Where  the  parties  have  matured  their  Contract 
agreement  into  a  contract,  and  that  contract  is  silent  to^ianf 
on  the  subject  of  such  map  or  plan,  the  Court  will 


1  As  to  what  representationB  will  ^  Myer$  y.  Watson^  1  Sim.  N.  S. 

in  Equity  be  considered  as  part  of  523. 

the  oonixact,  see  supra,  }  302  et  aeq,  ^  Cf.  Olave  t.  Harding,  27  L.  J. 

*  Lamare  y.  Dixon,  L.  £.  6  H.  L.  Ex.  286,  as  to  the  effect  of  plans  on 
414.  (alleged)  implied  grants  of  ease- 

*  Beaumont  y.  Dukes,  Jac.  422.  ments. 
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Intended 
division 
byroads 
shown  on 
plan. 


^ch^^'  ^^'  from  such  exhibition  infer  a  contract.^  This 
— ^ — '—  applies  aKke  to  private  contracts  and  to  special  Acts 
of  Parliament,  so  that  notices  given,  and  plans  and 
sections  deposited,  are  not  to  be  used  in  construing  an 
Act  afterwards,  except  so  far  as  they  are  referred  to, 
and  thus  incorporated  in  the  Act  of  Parliament  itself.* 
But  where  they  are  so  referred  to  and  incorporated, 
efPect  must  be  given  to  them  according  to  the  terms  of 
the  Act.* 

§  931.  Where  the  map  thus  exhibited  delineates 
the  intended  division  of  the  property  by  new  roads, 
the  vendor  may  not  afterwards  divide  the  land  in  a 
manner  so  different  as  to  attract  a  population  entirely 
different  from  that  which  would  have  been  produced 
by  the  execution  of  the  plan  proposed  by  the  map.* 
Exact  per-  §  932*  But  though  the  exhibition  of  a  map  may 
of  sobeme  bind  to  this  extent,  it  will  not  oblige  to  an  exact  per- 
gatory.'  formauce  of  the  scheme  it  embodies.  Thus  where  a 
plan  was  referred  to  in  the  contract,  and  used  as  a 
description  of  the  part  of  the  property  in  question,  and 
on  this  plan  the  measurement  and  width  of  the  street 
were  marked,  but  there  was  nothing  in  the  contract 
which  distinctly  pointed  out  that  part  of  the  plan  as 
binding  the  parties,  Lord  Langdale  M.R.  held  that  it 
did  not  form  part  of  the  contract,  so  as  to  entitle  one 
party  to  relief  against  an  encroachment  on  the  width 
of  the  street.* 


>  Feoffee$  of  HerioVs  Hospital  v. 
QiUon,  2  Dow,  301;  Squire  t. 
Campbell,  1  My.  &  Or.  469.  Of. 
and  distdnguish  Nene  Valley  Drain' 
age  Commissioners  y.  Dunkley,  4  Oh. 
D.  1,  where  the  plan  was  held  to  be 
inoorporated  with  (though  not  re- 
ferred to  in)  the  contract. 

'  North  British  Bailway  Co*  v. 
Tod,  12  CI.  &  Fin.  722 ;  Beardner 
T.  London  and  North^Westem  Bad" 
way  Co.,  1  Mao.  &  G.  112. 


'  Att,-Oen»  y.  Tewkesbury  and 
Malvern  Bailway  Co,,  1  De  G.  J.  & 
S.  423;  Little  y.  Newport,  Aber- 
gavenny, and  Hereford  Bailway  Co., 
12  0.  B.  752. 

*  Peacock  y,  Benson,  11  Beay.  355, 
361. 

*  NurseY,LordSeymour,13'Bea.Y, 
254.  Distinguiflh  Boberts  y.  Karr, 
1  Taunt.  495;  Espley  y.  Wilkes,  L. 
B.  7  Ex.  298. 
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§  933.     In  another  case  the  particulars  referred  PabtIii. 
generally  to  an  accompanying  plan,  and  on  the  plan  ^^   ' 
several  roads  were  marked  out  so  as  to  provide  front-  -Haw. 
ages  for  all  the  lots,  and  the  lines  of   roads  were 
marked  out  on  the  land  itself  in  accordance  with  the 
plan :  Knight  Bruce  V.C.  held  that,  in  the  absence  of 
any  clause  in  the  particulars  or  conditions  of  sale  pro- 
viding for  any  rights  of  way  beyond  a  road  leading 
into  the  nearest  highway,  such  road  was  all  that  the 
purchaser  was  entitled  to.^ 

§  934.     Where  the  sale  plan,  instead  of,  as  in  the  Flan 

.  ••i-ii#>  accurately 

previous  cases,  representing  an  mtended  and  future  lepreeent- 
state  of  the  property,  accurately  represents  it  in  its  l^t^ute 
actual  and  present  state,  it  has  been  held  that  it  will  ^^' 
not  carry  the  case  higher  than  a  view  of  the  property. 
Therefore  where  a  plan  represented  a  well  on  lot  4 
communicating  with  a  reservoir  on  lot  2,  and  that 
communicating  with  the  inn  which  was  the  lot  1  which 
the  plaintiff  pm'chased,  and  the  vendor  conveyed  lots 
2  and  4  without  any  reservation  to  the  plaintiff  of  a 
right  to  a  flow  of  water  from  the  well,  the  plaintiff's 
demand  for  compensation  for  the  loss  of  the  water 
was  refused.*    Lord  St.  Leonards,  however,  considered 
this  case  open  to  observation.* 

§  936.     (v.)    In  the  averment  of  performance  by  ▼•  i>«^a«it 
the  plaintiff,  Equity,  as  already  stated,  discriminates  be  of  an 

1  i-iii  •!  A        important 

between  the  essential  and  the  non-essential  terms  of  a  tenn. 
contract ;  and  to  furnish  the  defendant  with  a  ground 
for  resisting  the  action,  the  non-performance  of  the 
plaintiff  must  be  of  a  term  important  and  consider- 
able.* The  Court  of  Chancery  frequently  interfered 
at  the  instance  of  a  party  who  might  have  been 

1  BandaU  y.  Hall,  4  De  Q.  &  Sm.  «  Modlen  y.  Snowball,  31  L.  J.  Ch. 

343.  44 ;  10  W.  B.  24,  affinning  S.  0.  29 

*  FevotUr  y.  Turner^  11  L.  J.  Oh.  Beay.  641 ;  Reeves  y.  The  Qreenwich 

161.  Tanning  Co,,  Limited,  2  H,  &  M. 

»  St.  Leon.  Vend.  20.  54. 


432  OP  THE  DEFENCES  TO  THE  ACTION. 

Pam  m,  debarred  from  reUef  at  Common  Law,  because  unable 

to  allege  performance  in  the  very  terms  of  the  contract, 

which  is  by  the  Common  Law  essential.^  Thus,  for 
example,  where  A,  contracted  to  sell  property  to  B., 
and  by  the  same  contract  it  was  also  stipulated  that  A. 
should  continue  tenant  from  year  to  year  of  the  land, 
and  it  happened  that  from  embarrassed  circumstances 
he  was  unable  to  fill  the  tenancy,  this  was,  from  the 
determinable  nature  of  the  holding,  held  to  be  a  matter 
of  no  consideration,  and  so  not  a  bar  to  specific  per- 
formance of  the  contract  for  sale.*  And  all  the  cases 
in  which  the  Court  grants  a  vendor  asking  for  specific 
performance  indulgence  in  the  making  out  of  his  title, 
or  allows  him  to  enforce  the  contract  with  compensa- 
tion, are,  of  course,  iQustrative  of  the  principle  now 
before  us. 
F^^^nl  §  936.  In  a  case  before  the  Privy  Coimcil,  the 
judgment  may  at  first  sight  appear  to  go  so  far  as  to 
assert  that  no  default  of  performance  on  the  part  of 
the  plaintiff  short  of  that  which  goes  to  the  whole  con- 
sideration for  the  promise  sued  on,  is  available  as  a 
defence  against  specific  performance.*  But  probably 
such  reading  is  incorrect,  and  the  intention  of  their 
Lordships  was  to  draw  the  distinction  between  essential 
and  non-essential  terms, 
vi.  Default  §  937.  (vi.)  Where  that,  on  the  non-performance 
at  collate-  of  which  by  the  plaintiff  the  defendant  relies,  is  in  its 
tract.  nature  a  collateral  and  separate  contract,  or  is  part  of 
or  referable  to  such  a  contract,  though  between  the 
same  parties  and  entered  into  at  the  same  time,  and 
having  relation  to  the  same  subject-matter  as  the  con- 
tract which  the  plaintiff  seeks  to  enforce,  the  Court 

^  Seej3erLordB6de6dal6iii2>at;M  222. 
T.  Hone,  2  Sch.  &  Lef .  347 ;  wipra,  «  Oxford  y.  Provand,  L.  E.  2  P.  C. 

§  60.  135 ;  cf.  Lamare  y.  Diacon,  L.  B.  6 

»  Lwd  y.  SUphens,  1  Y.  &  0.  Ejc.  H.  L.  414. 
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will  not  consider  the  default  by  the  plaintiff  in  respect  ^'^^^' 
of  the  one  contract  as  any  bar  to  the  specific  per-  — 
formance  of  the  other,  though  such  default  may  give 
the   defendant  a   cross   right  of   action   on  legal  or 
equitable  grounds.* 

§  938.  Thus  where  A.  contracted  with  B.,  the  instances. 
owner  of  a  plot  of  land,  to  erect  a  villa  on  it,  and  to 
keep  it  insured  in  the  joint  names  of  A.  and  B.  in  the 
County  Fire  Office,  and  B.  agreed  as  soon  as  the  house 
should  be  completed,  to  grant  a  lease  of  the  plot  to  A., 
and  that  if  A.  should  not  perform  his  part,  the  contract 
for  the  lease  should  be  void;  and  the  contract  also 
stipulated  that  A.  should  have  the  option  of  purchasing 
the  fee  within  two  years;  A.  erected  the  villa,  but 
insured  in  a  wrong  office,  and  in  his  own  name  alone, 
and  then  brought  his  bill  for  a  sale  under  the  option 
to  purchase ;  and  it  was  held  by  Lord  Romilly  M.R. 
that  this  option  was  independent  of  the  right  to  a 
lease,  and  that  notwithstanding  the  plaintiff's  default 
in  respect  of  the  latter  right,  the  former  subsisted,  and 
he  accordingly  decreed  a  specific  performance.* 

5  939.  So,  where  in  a  deed  for  the  dissolution  of  Oibaonr. 
partnership,  one  partner  assigned  to  another  certain 
foreign  shares,  and  covenanted  for  further  assurance ; 
and  the  other  partner  covenanted  with  the  former  for 
indemnity  against  certain  liabilities :  a  further  assur- 
ance of  the  shares  became  necessary,  and  on  a  bill 
filed  to  enforce  specific  performance  of  the  covenant 
to  that  effect,  it  was  held  by  Knight  Bruce  and 
Turner  L.JJ.,  overruling  Lord  Romilly  M.R.,  that 
a  breach  of  the  covenant  to  indemnify  which  the 
plaintiff  had  entered  into  with  the  defendant  was  no 
defence  to  the  suit.  The  two  covenants  were  inde- 
pendent, so  that  the  performance  of  the  one  was  not 

»  Phipp8  V.  Child,  3  Drew.  709.  ^  Oreen  v.  Low,  22  Beav.  625. 

F.  ■.  F  F 
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'^Ch'^  ™'  to  be  resisted  by  reason  of  the  non-performance  of  the 


other. 


I 


fori^no'e        §  940.    (vu.)  A  defendant  who  has  waived  the  per- 
waived  by  f  ormance  by  the  plaintiff  of  what  was  on  his  part  to  be 

defendant.  «•  -i  «  ^  p 

performed  cannot,  of  course,  tise  the  non-performance 
as  a  defence  :  but  the  burthen  of  proving  this  waiver 
of  course  rests  on  the  plaintiff.* 
Non-per-        §  941^     gtiU  more  clearly,  if  possible,  is  non-per- 
the  fault    f ormance   by  the   plaintiff    excused  when   that  has 
dant.    "    resulted  from  the  neglect  or  default  of  the  defendant.* 
So  where  the  purchaser  prevents  the  vendor  from  com- 
pleting his  title,  he  will  be  compelled  to  forego  an 
objection  he  may  raise  on  the  score  of  that  incom- 
pleteness.* 
Infancy.         §  942.     With  regard  to  infancy,  an  infant  heir 
cannot  avail  himself  of  his  disability  to  excuse  the 
non-assertion  of  his  right  under  an  executory  contract 
made  with  his  ancestor,  when  the  immediate  perform- 
ance of  his  part  of   the  contract  is  essential  to  the 
interest  of  the  other  party ;  as,  for  example,  of  a  con- 
tract to  lay  out  money  in  building  within  three  years.*^ 
^ii^'ty       §  943.     (viii.)  We  shall  now  consider  how  far  the 
of  per-       imj)ossibility  of  performing  the  plaintiffs  part  arising 
mthout  any  fault  or  default  on  his  part  furnishes  an 
excuse  for  non-performance.     In  those  cases  in  which 
all  that  was  to  have  been  performed  by  the  plaintiff 
has  become  entirely  incapable  of  being  executed,  the 
plaintiff  cannot  demand  the  performance  by  the  other 
party,  because  his  non-performance  is  a  total  failure 
of  the  consideration  which  was  to  have  moved  from 
him. 

But  where  the  impossibility  refers  not  to  the  sub- 

i  Gibson  y.  Goldmtd,  5  De  G.  M.  B.  638. 

&  G.  767 ;  reversmg  S.  0.  18  Beav.  *  Murrdl  v.  Oopdyear,  1  De  G.  P. 

584.  &  J.  432  (S.  0.  before  Stuart  V.C., 

2  Lamare  v.  Dtxow,  L.  R.  6  H.  L.  2  GifP.  51). 

414.  *  Oriffin  y.  Oriffifiy  1  Sch.  &  Lef. 

3  Ifotham  V.  Ea$t  India  Co.,  1  T.      352. 
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stantial,  but  only  to  the  exact  and  literal  performance  ^^^' 

of  the  contract,  the  Court  will  struggle  with  matters 

of  form  in  order  to  do  complete  justice  between  the 
parties ;  but  it  will  carefully  avoid  going  so  far  as  to 
make  a  new  contract  between  them.^  Hence  arise  the 
cases  on  Compensation.* 

§  944.    As  to  the  cases  in  which  the  plaintiff  has  Substan- 

"  ,  -■•  tial  part 

performed  a  substantial  part  of  his  contract,  and  then  per- 
the  remaining  part  has  become  impossible  by  reason  of 
circumstances  not  dependent  upon  him  and  without  his 
fault,  a  distinction  has  been  drawn  between  those  cases 
in  which  the  plaintiff  has  not,  by  performing  that  part 
of  the  contract  which  he  has  performed,  altered  his 
position,  and  those  cases  in  which  he  has  so  altered  his 
position  by  his  part  performance ;  Equity  refusing  to 
enforce  performance  of  the  contract  by  the  other  party 
in  the  former  case,  and  enforcing  it  in  the  latter. 

§  946.  This  distinction  rests  almost  entirely  on  the  Oiibert's 
authority  of  Gilbert  C.B.  in  a  passage  in  his  ^^  Lex  2v«tm« 
Praetoria,"®  but  has  been  approved  by  subsequent  ^^° 
writers,*  and  seems  worthy  of  attentive  consideration. 
"  Here,"  says  his  Lordship  in  the  passage  in  question, 
"  it  is  to  be  noted  that  the  plaintiff  that  exhibited  his 
bill  upon  the  foot  of  performing  the  bargain  on  his 
part,  ought  to  show  that  he  has  performed  all  that  is 
to  be  done  on  his  part,  or  is  ready  to  do  it ;  for  where 
any  part  (which  he  should  have  performed)  is  become 
impossible  to  be  performed  at  the  time  of  exhibiting 
his  bill,  then  he  can  have  no  specific  execution,  because 
he  cannot  specifically  execute  on  his  own  part :  as  in 
the  case  of  my  Lord  Feversham,  which  was  on  a 
marriage  agreement,  whereby  he  contracted  to  settle 
the  manor  of  Holmly  on  his  wife  and  the  heirs  of  their 

I  Coimier  v.  Macpherwm,  5  Moo.  3  P)p.  240—242. 

P.  C.  0.  83,  108.  *  1  Fonbl.  Eq.  Book  I.  c.  6,  s.  3 ; 

*  See  infra,  Part  IV.  chap.  ii. ;  Story,  Eq.  Jur.  s.  772. 
also  Norris  y.  Jackson,  3  Gi£f.  396. 
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■^h'™'  bodies,  and  clear  it  of  incumbrances,  and  settle  a 

separate  maintenance  on  his  wife,  and  likewise  sell 

some  pensions  in  order  to  make  a  further  provision  for 
his  wife  and  the  issue  of  that  marriage;  and  Sir  George 
Sandys,  the  father-in-law,  agreed  to  settle  3,000/.  per 
annum  on  the  Lord  Feversham  for  life,  remainder  to 
the  wife  for  life,  and  so  to  the  issue  of  the  marriage. 
Lord  Feversham  cleared  the  manor  of  Holmly,  settled 
it  accordingly,  and  settled  the  separate  maintenance, 
but  did  not  sell  the  pensions,  nor  settle  the  further 
provisions :  the  wife  died  without  issue,  and  the  Lord 
Feversham  preferred  his  bill  to  have  the  3,000/.  per 
annum  settled  on  him  during  his  life :  but  decreed 
because  Lord  Feversham  was  in  statu  quo  as  to  all  that 
part  of  the  agreement  which  he  had  performed,  and 
having  not  performed  the  whole,  and  the  other  parts 
being  now  impossible,  and  no  compensation   being 
possible  to  be  adjusted  for  it,  he  had  no  title  in  Equity 
to  have  performance  of  Sir  George's  part  of  the  agree- 
ment, since   such  performance  could  not  be  mutual. 
But  the  issue  of  Lord  Feversham  might  have  been 
relieved,  because  in  no  default.     Lord  Feversham  v. 
Watson,  Rep.  t.  Finch,  445;  2  Freem.  35;  Skin.  287." 
To  make  the  foregoing  statement  perfectly  clear,  it 
should  be  added  that,  in  the  settlement  made  by  the 
plaintiff,  the  reversion  expectant  on  the  default  of  issue 
by  his  late  wife  was  reserved  to  him  in  fee,  so  that  the 
settlement  had  in  the  event  operated  nothing.* 
Where  §  946.    "  But  if,"  continucs  the  Lord  Chief  Baron, 

shall  have  "  a  man  has  performed  so  much  of  his  part  of  the 
"  agreement  as  he  is  not  in  statu  quo,  and  is  in  no  default 

for  not  performing  the  residue,  then  he  shall  have  a 
specific  execution  from  the  other  party  of  the  agree- 
ment :  as  if  a  man  has  contracted  for  a  portion  with 
his  wife,  and  has  agreed  to  settle  upon  the  wife  and 

*  2  Powell  on  Contracts,  22. 
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her  issue,  lands  of  such  a  value  free  from  incum-  ^^^^^• 

brances,  and  he  sells  part  of  his  land  to  disincumber, 

and  is  going  on  to  disincumber  and  settle  the  rest : 
then  if  the  wife  dies  without  issue  before  the  settle- 
ment be  actually  made,  yet  he  shall  have  a  portion, 
because  he  cannot  be  in  statu  quo,  having  sold  part  of 
his  lands,  and  there  is  no  default  in  him,  since  he  was 
going  on  to  disincumber  and  settle  the  rest ;  therefore 
the  accident  of  the  death  of  his  wife  doth  not  alter  his 
right  to  his  wife's  portion.  Meredith  v.  Wt/nne,  Eq. 
Abr.  70,  p.  15;  Gilb.  Eq.  Rep.  70;  Prec.  Ch.  312; 
2  Vem.  448." 

§  947.  To  prevent  error,  it  may  be  well  to  observe  The  rule 
that,  as  regards  marriage  contracts,  the  rule  under  con-  ap^y  to 
sideration,  as  well  as  many  other  rules  relating  to  the  ^J^IJ^ 
specific  performance  of  purely  executory  contracts, 
does  not  apply.  **  There  is,"  said  Lord  Hardwicke, 
**  a  difference  between  agreements  on  marriage  being 
carried  into  execution  and  other  agreements ;  for  all 
agreements  besides  are  considered  as  entire,  and  if 
either  of  the  parties  fail  in  performance  of  the  agree- 
ment in  part,  it  cannot  be  decreed  in  specicj  but  must 
be  left  to  an  action  at  Law :  in  marriage  agreements 
it  is  otherwise,  for  though  either  the  relations  of  the 
husband  or  wife  should  fail  in  the  performance  of  their 
part,  yet  the  children  may  compel  a  performance :  if 
the  mother^s  father,  for  instance,  hath  agreed  to  give 
a  portion,  and  the  husband's  father  hath  agreed  to 
make  a  settlement,  though  the  mother's  father  do  not 
give  the  portion,  yet  the  children  may  compel  a  settle- 
ment, for  non-performance  on  one  part  shall  be  no 
impediment  to  the  children's  receiving  the  full  benefit 
of  the  settlement ;  so  if  there  be  a  failure  on  the  part 
of  the  father's  relations,  it  is  the  same."  * 

The  distinctions  in  this  respect  as  regards  marriage 

'  In  Harvy  v.  Ashley,  3  Atk.  611.    Of.  Lee  v.  Lee,  4  Ch.  D.  175 ;  JeeUm 
V.  Key,  19  W.  B.  342,  864. 
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^^^'  ^^^t^^^*'^  ^^®  numerous,  but  as  they  are  not  properly 

within  the  scope  of  this  volume,  they  need  not  here  be 

further  noticed. 


Default 
inrespeot 
of  acts  to 
be  done. 


Trustees 
in  bank- 
niptoy. 


Bank- 
ruptcy of 
plainti£F. 


II.  The  performance  of  future  acts. 

§  948.  We  may  now  consider  the  obligation  which 
lies  on  the  plaintiff,  in  an  action  for  specific  perform- 
ance, of  being  ready  and  willing  to  perform  all  acts 
that  on  his  part  yet  remain  to  be  performed. 

§  949.  On  the  ground  of  this  obligation,  trustees 
in  bankruptcy  are  not  able  as  plaintiffs  to  enforce  a 
contract  entered  into  by  the  bankrupt,  which  would 
have  involved  covenants  on  his  part,  unless  they  will 
personally  enter  into  the  covenants  into  which  the 
bankrupt  would  have  entered  -}  whereas  where  specific 
performance  is  sought  not  by  but  against  persons  having 
a  fiduciary  interest  only,  they  are  only  bound  to 
covenant  so  as  to  bind  the  property  and  not  them- 
selves personally.* 

§  960.  And  so  of  bankruptcy :  if  the  plaintiff  be 
the  vendor,  the  commission  of  an  act  of  bankruptcy, 
though  without  proof  of  the  existence  of  any  debt  to 
support  a  petition,  is  a  bar  to  an  action  for  specific 
performance,  because  the  plaintiff  may  be  incapable  of 
conveying  the  estate,  which  may  belong  not  to  him, 
but  to  his  trustee.^  If  on  the  other  hand  the  plaintiff 
be  the  purchaser,  he  cannot  enforce  the  contract,  because 
he  is  incapable  of  so  paying  the  money  to  the  vendor. 


^  Ex  parte  Suttotit  2  Bose,  86; 
Willingham  v.  Joyce^  3  Ves.  168; 
Powell  V.  Lloyd,  2  Y.  &  J.  372 ;  per 
Grant  M.R.  in  Weatherall  v.  Oeering, 
12  Yes.  513. 

'  Page  v.  Broom,  3  Bear.  836 
Phillipa  V.  Everardy  6  Sim.  102 
Stephens  y.  Hotham,  1  K  &  J.  571 
and  see  further,  as  to  ooyenants  by 


trustees,  Worley  y.  Frampton,  6  Ha, 
560;  Onslow  Y»  Lord  Londesharoughj 
10  Ha.  67 ;  Copper  Mining  Co,  y. 
Beach,  13  Beay.  478;  Hodges  y.  Bla- 
grave,  18  Beay.  404;  Hare  y.  Surges, 
4  K.  &  J.  45. 

'  Lowes  y.  Lush,  14  Ves.  547. 
Of.  McNaUy  y.  Oradwell,  16  Ir.  Ch. 
B.  512,  518. 
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as  that  the  vendor  shall  be  certain  of  being  able  to  ^^  ™* 
retain  it  against  the  trustees.* 


§  961.  Bankruptcy  does  not  of  itself  discharge  a  ^^ 
contract,  either  for  the  sale  of  an  estate  of  inheritance  bytnifltjee. 
or  for  a  lease ;  for,  with  regard  to  the  latter,  the  trustee 
may  covenant  in  the  same  manner  as  the  bankrupt 
would  have  been  bound  to.*  By  the  146th  section  of 
the  statute  12  &  13  Vict.  c.  106,  the  vendors  of  lands 
might  compel  the  assignees  to  elect  whether  they  would 
abide  by  or  decKne  an  agreement  for  sale  :^  and  now 
by  the  55th  section  of  the  Bankruptcy  Act,  1883,  where 
any  property  of  the  bankrupt  consists  of  unprofitable 
contracts,  the  trustee,  notwithstanding  he  has  endeav- 
oured to  sell,  or  has  taken  possession  of  such  property, 
or  exercised  any  act  of  ownership  in  relation  thereto, 
i^^y  ^y  writing  signed  by  him,  subject  to  certain  pro- 
visions of  that  section,  disclaim  such  property,  and 
thereupon  the  liability  is  determined  as  from  the  date 
of  the  disclaimer. 

It  has  already  been  noticed  that  specific  performance 
cannot  be  enforced  against  a  trustee  in  bankruptcy  or 
liquidation  without  his  consent.* 

§  952.  So  the  insolvency  of  the  plaintiff  is  a  insoi- 
ground  of  defence  :^  and  to  constitute  this  defence  in  ^^'^^^' 
the  case  of  a  continuing  contract  as  a  lease,  it  is  not 
necessary  that  the  plaintiff  should  be  proved  to  have 
given  up  all  his  property  for  the  benefit  of  his  creditors, 
but  there  must  be  proof  of  general  insolvency,  so  as  to 
show  that  the  plaintiff  is  not  in  a  situation  to  perform 
the  covenants  on  his  part.®  Thus  Lord  Eldon,  remark- 
ing on  the  insolvency  of  an  intended  lessee  as  being 

1  Franklin  v.  Lord  Brovmlow,  14  '  Croehie  v.  Tooke,  1  My.  &  K. 

Ves.  550.  431 ;  Price  v.  Assheton,  1  Y.  &  0. 

s  Brooke  v.  Hewitt,  3  Ves.  253.  Ex.  441. 

'  Gf.  BucMand  y.  PapUlon,  L.  B.  *  Neale  y.  Mackenzie,  1  Ke.  474 ; 

2  Oh.  67.  WiUingham  y.  Joyce,  3  Ves.  168  ; 

*  HMyway  y.  York,  25  W.  B.  627;  McNaMy  y.  Qradwdl,  16  Ir.  Ch.  B. 

9upra,  §  240.  512,  519. 
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deeds. 


an  objection  of  more  or  less  weight  depending  on  the 
circumstances,  in  the  case  then  before  him  dissolved  an 
injunction  against  an  ejectment  by  the  landlord.^ 

§  953.  How  far  insolvency  would  be  an  objection, 
if  the  plaintiff  had  subsequently  become  afftuent,  does 
not  appear  to  have  been  decided.* 

§  964.  Where  the  interest  under  a  contract  has 
been  assigned,  the  insolvency  of  the  original  contractor, 
who  is  the  assignor,  is  no  defence,  though  that  of  the 
assignee  would  be." 

§  965.  On  like  grounds,  the  felony  of  a  plaintiff 
would  be  a  bar  to  specific  performance.* 

§  966.  And  the  same  principle  is  illustrated  by  a 
case  where  the  deeds  were  destroyed.  It  was  a  suit  by 
a  vendor  on  an  ordinary  contract  for  sale  of  lands :  in 
such  a  contract  is  implied,  as  an  essential  term  on  the 
part  of  the  vendor,  the  proof  of  the  due  execution  of 
the  deeds  which  constitute  his  title,  and  the  delivery 
up  of  them  to  the  purchaser :  the  deeds  having  been 
subsequently  destroyed  by  fire,  the  performance  of 
this  term  by  the  plaintiff  was  rendered  impossible,  and 
the  contract  could  not  be  specifically  performed.* 


J  Buckland  v.  Hally  8  Ves.  92. 

»  Price  V.  AMhetm,  1  Y.  &  C.  Ex. 
82,  91 ;  ctNeale  y.  Mackenzie,  1  Ee. 
474 ;  McNally  y.  OradweU,  16  Ir. 
Ch.  E.  512,  619. 

»  CroBhie  y.  Tooke,  1  My.  &  K 
431. 


*  WiUingham  y.  Joyce,  3  Ves. 
168. 

•  Bryant  y.  Butky  4  Buss.  1 ;  cf. 
Moulton  y.  Edmonds,  1  Be  G.  F.  & 
J.  246,  where  the  secondary  eyi- 
dence  of  the  execution  of  the  miss- 
ing deeds  vas  held  sufficient. 


CHAPTER  XXI. 

OP  ACTS  IN  CX)NTKAVENTION  OF  THE  CONTRACT. 

§  957.     In  the  last  chapter  we  considered  cases  in  PabtIII. 
which  the  plaintiff  had  disentitled  himself  by  default  — '- — - 

,  •'  .         Nature 

on  his  part :  we  shall  now  consider  the  closely  allied  of  the 
caaes  where  he  has  disentitled  himself,  not  by  default  ^^^' 
merely,  but  by  acts  in  fraud  or  contravention  of  the 
contract,  or  at  variance  with  it,  or  tending  to  its  rescis- 
sion and  the  subversion  of  the  relation  established  by 
it.  For  where  the  party  to  a  contract  who  asks  the 
intervention  of  the  Court  for  its  specific  execution  has 
been  guilty  of  such  conduct,  that  circumstance  may 
be  put  forward  as  a  defence  to  the  action.  Sometimes 
the  facts  may  be  evidence  of  a  mutual  agreement 
between  the  parties  to  rescind  the  contract :  but  even 
where  not  amounting  to  this,  they  may  be  suflficient  to 
disentitle  the  plaintiff  to  ask  for  the  intervention  of 
the  Court  in  specific  performance. 

§  968.     Still  more  plain  is  the  case,  if  the  acts  be  Acts 
such  as  would  have  worked  a  forfeiture  of  all  benefit  would 
of  the  contract  if  it  had  been  executed ;  it  would  be  ^oAed 
idle  for  the  Court  to  compel  a  grant  of  that  which,  if  ^'^'^^iture. 
granted,  woidd  have  been  forfeited,^ — ^to  create  a  legal 
relation  which,  if  created,  would  be  immediately  dis- 
soluble.* 

§  969.     The  cases  by  which  this  principle  is  most  incases 
extensively  illustrated  are  on  contracts  for  leases.   With  tnwte  for 

leases. 

1  See  per  Lord  BomiUy  M.B.  in         ^  Per  Turner  V.O.  in  Gregory  y, 
Lewia  y.  Band,  18  Beay.  at  p.  87.  WUemy  9  Ha.  687. 
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^^  ™-  regard  to  these,  it  is  well  established  that  where  a  per- 

son,  holding  under  an  agreement,  commits  waste,  treats 

the  land  in  an  unhusbandlike  manner,  or  acts  in  breach 
of  covenants  which  would  be  contained  in  the  lease,  and 
for  which  acts  a  right  of  re-entry  would  accrue  to  the 
landlord,  such  person  cannot  enforce  a  specific  per- 
formance of  the  contract.*  The  same  has  been  held 
in  respect  of  covenants  to  repair.* 
Waate.  §  960.     It  sccms  that  even  where  the  lease,  when 

executed,  would  contain  no  proviso  for  re-entry,  yet 
such  acts,  when  amounting  to  a  forfeitm'e,  as  for 
example,  a  gross  case  of  waste,  which  is  in  all  cases  a 
forfeiture  of  the  place  wasted,  would  prevent  a  specific 
performance  of  the  contract.® 
The  acts  R  961.  In  Order  that  acts  may  thus  be  a  bar  to 
groes  and  the  plaintiffs  relief,  they  must,  it  has  been  said,  be 
gross  and  wilful.*  That  expression  seems  to  have  been 
originally  applied  to  cases  in  which  the  breaches  would 
not  work  a  forfeiture  of  the  legal  interest.*  If  appli- 
cable at  all  to  cases  where  there  would  be  a  proviso 
for  re-entry  for  breach,  it  seems  to  mean  that  the  acts 
must  be  (1)  Such  as  would  work  a  forfeiture  at  Com- 
mon Law,  and  (2)  Such  as  would  not  justify  or  permit 
relief  against  the  forfeiture  in  a  Court  of  Equity. 

§  962.  Where  the  Court  of  Chancery  found  such 
a  conflict  of  evidence  as  left  it  in  doubt  whether  there 
had  been  such  a  breach  of  covenant  as  to  render  it 
proper  and  expedient  to  refuse  specific  performance  on 
that  ground,  it  took  the  course  of  directing  the  lease 
to  bear  the  date  of  the  contract,  and  leaving  the  par- 
ties to  settle  their  legal  rights  at  law.® 


Lease 
ordered 
to  bear 
date  of 
oontraot. 


1  Per  Lord  Eldon  in  Hill  v.  Bar- 
day  y  18  V©8.  63 ;  Lewis  v.  Bond,  18 
Beay.  85 ;  Qregory  v.  WiUon^  9  Ha. 
683. 

»  Nunn  V.  TrwcoU,  3  De  G.  ft 
Sm.304. 


^  Soeper  Lord  Eldon  in  Duhe  of 
Somerset  v.  Oourlay,  1  V.  &  B.  73. 

*  Parker  T.  TasuM,  2  De  G.  &  J. 
559,  573. 

»  Hare  v.  BurgeSy  5  W.  B.  585. 

•  Rankin  v.  Lay^  2  De  G.F.  &  J. 
65.    See  tn/ra,  §  974  ti  seq. 
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§  963.  It  follows  from  what  has  been  said  that  ^^'™- 
three  classes  of  cases  fall  to  be  considered  as  arising  ^^ — 
out  of  contracts  for  leases.  ^d®' 

oontracts 

(i.)  Where  the  acts  complained  of  have  led  to  the  ^J^^^. 

refusal  of  relief : 

(ii.)  Where  they  have  not  led  to  this  refusal :  and 
(iii.)  Where  the  relief  has  been  granted  and  the 

question  of  breach  left  for  decision  at  Common  Law. 

i.    Where  the  acts  complained  of  have  led  to  refusal  of 

specific  performance. 

§  964.  In  Thompson  v.  Gruyon^  a  lease  had  been  nompton 
granted  with  a  proviso  for  re-entry  on  breach  of  any  ^*  "^^* 
of  the  covenants,  and  a  covenant  to  grant  a  further 
term  at  the  end  of  the  original  term,  if  it  should  not 
have  been  sooner  determined  by  the  lessee's  acts  or 
defaults :  the  lessee  paid  all  his  rent,  and  continued  in 
possession  to  the  end  of  the  term,  but  had  in  fact  com- 
mitted breaches  of  covenant  during  the  term,  of  which 
the  lessor  was  not  cognizant  till  after  its  determina- 
tion :  a  bill  [for  specific  performance  of  the  covenant 
to  renew  was  dismissed,  and  an  injunction  against  an 
ejectment  was  refused,  on  the  ground  that  the  lessor 
ought  not  to  be  placed  in  a  worse  position  at  the 
expiration  of  the  term  than  he  would  have  been  if  he 
had  known  of  the  breach,  and  availed  himself  of  it 
during  the  term. 

§  965.  In  Gregory  v.  Wilson  *  possession  had  been  Gregwy 
taken  under  a  contract  for  a  lease :  breaches  were  ^' 
alleged  of  the  covenants  which  should  have  been 
inserted  in  the  lease  to  insure  and  also  to  repair :  it 
was  contended  as  to  the  first  that  the  receipt  of  rent 
after  knowledge  was  a  waiver  of  all  the  breaches,  but 
the  Court  held  such  waiver  to  have  no  longer  operation 

1  d  Sim.  65.     See  also  pw  \A.      a  B.  D.  294. 
Esher  M.B.  in  Bwain  y.  AyreB^  21         ^  9  Ha.  683. 
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^^  ^?-  at  Law  than  on  the  breaches  antecedent  to  the  receipt, 

Ch.  XXI.  ^  ' 

and  not  to  preclude  the  effect  of  the  subsequent  breaches 

of  the  continuing  covenant:  as  to  the  breaches  of 
the  covenant  to  repair,  it  was  urged  that  they  were 
neither  wiKul  nor  obstinate,  and  that  accordingly  they 
might  be  relieved  against  in  Equity :  but  the  Court 
held  that  as  they  were  not  attributable  to  mistake  or 
accident  and  were  persisted  in,  they  were,  in  the  con- 
templation of  the  Court,  wiKul  and  obstinate.  The 
bill  was  accordingly  dismissed. 

XwMv.  §  966.  In  another  case  the  defendant  was  lessee 
under  a  restrictive  covenant  against  carrying  on  a 
beershop  :  the  plaintiff  got  a  contract  from  the  defen- 
dant for  a  sub-lease  with  knowledge  of  the  defendant's 
title  and  of  the  covenant.  The  plaintiff  entered  under 
the  contract  and  persisted  in  carrying  on  a  beershop :  his 
bill  for  specific  performance  was  dismissed  with  costs.* 

ii.   Cases  where  relief  has  not  been  refused. 

Breach  §  967.     There  may  be  cases  of  breach  of  covenant 

waived,  f or  which  merely  nominal  damages  could  be  obtained, 
or  there  may  be  cases  where  a  breach  having  been 
committed  may  have  been  waived :  and  in  favour  of 
such  cases  an  exception  may  be  made  to  the  general 
rule  that  the  plaintiff  must  prove  performance  of  the 
contract  on  his  part.*  On  this  principle,  Jessel  M.R. 
in  a  recent  case  held  that  trifling  breaches  by  a  hus- 
band of  the  covenants  on  his  part  in  a  separation  deed 
did  not  debar  him  from  enforcing  the  deed.* 
Breach  8  968.     But  as  regards  breaches  of  covenant  under 

noil  ^TOif  K* 

iDgabeo-    contracts  for  leases,  it  seems  that  the  breach  which 

fdtore!"    the  Court  would  neglect  must  be  either  such  a  breach 

as  would  not  work  a  forfeiture  at  Common  Law,  or 

such  that  the  legal  forfeiture  would  be  relieved  against 

in  a  Court  of  Equity :  for  the  Court  will  not  relieve 

1  Ltfuju  y.  B(md,  18  Beay.  85.  352. 

»  WaXher  y.  Jeffreys,  1  Ha.  341,         »  Besm^t  y.  Wood,  12  Oh.  D.  005. 
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more  readily  whilst  the  whole  thing  rests  in  contract   q^^^* 

than  it  will  after  the  legal  relation  has  been  actually 

created.*  The  effect  of  the  14th  section  of  the  Con- 
veyancing Act,  1881,  has  been  to  enlarge  the  area  of 
cases  in  respect  of  which  relief  against  forfeiture  can 
be  obtained. 

§  969.  In  one  case  a  lessor  of  mines  covenanted  w^aikerY. 
to  grant  a  further  term,  and  the  lessee  covenanted  to 
work  the  mines :  on  a  suit  by  the  lessee  for  a  specific 
performance  of  the  covenant  to  grant  a  further  term, 
it  appeared  that  the  lessee  had  not  worked  the  mines 
in  consequence  of  their  being  drowned  out :  the  Court, 
though  it  did  not  decide  the  point,  inclined  to  think 
that  this  would  be  no  bar  to  relief.* 

§970.     The  case  of  Parker  v.  TaswelP  may  use-  barker  y. 
Ttuwell 

fully  be  consulted  as  the  law  bearing  on  this  question 
was  there  much  considered,  but  the  Court  came  to  the 
conclusion  that  according  to  the  true  construction  of 
the  contract  there  had  been  no  breach  of  covenant. 

§  971.     As  regards  all  cases  where  the  landlord  is  Whore 
defendant  and  raises  an  objection  on  the  ground  of  defendant 
breach  of  covenants  which  ought  to  be  in  the  lease,  if  ^"  ^°* 


oom- 


the  plaintiff  shows  that  the  landlord  never  complained  ^^J^ 
before  action,  the  landlord  must  prove  a  strong  case  to  *<**^- 
get  the  benefit  of  his  objection.* 

§  972.  In  Gordon  v.  Smart^^  where  a  contract  to  Gord<m 
grant  a  building  lease  had  been  entered  into,  and  the 
plaintiff,  claiming  under  this  contract,  had  erected  a 
brewhouse  on  part  of  the  ground,  which,  it  was  con- 
tended, would  be  an  injury  to  the  adjoining  property 
of  the  lessor;  this  was  argued,  but  unsuccessfully,  to  be 
a  reason  for  refusing  specific  performance.  Leach  V.C. 
saying  that  it  was  not  necessarily  a  nuisance :  he  left 
open  the  question  whether,  if  it  had  in  itself  been 

*  Oregory  y.  Wilson,  9  Ha.  683.  *  Mundy  t.  JoUiffe,  5  My.  &  Cr. 

»  WaUar  t.  Jeffreys,  1  Ha.  341.         167,  177. 

»  2  De  G.  &  J.  559.  1  S.  &  S.  66. 
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^^  ™-  a  nuisance,  that  would  have  been  a  defence  in  such  a 

Cn.  XXI.  ^  ' 

suit. 

^^  §  978.     It  seems  that  under  the  Irish  Tenantry 

Acta.  Acts,  and  perhaps  even  independently  of  them,  the 
breach  by  the  tenant  of  covenants  in  the  lease  will  not 
be  a  bar  to  specific  performance  of  a  covenant  for 
renewal.*  Certainly  they  will  not  so  operate  unless 
they  be  gross  and  perhaps  also  wilful.* 

iii.   Where  specific  performance  was  granted  and  the  ques- 
tion of  breach  of  covenants  left  for  decision  at  Law. 

Practice         §  974.     Where  the  Court  of  Chancery  found  such 
Court  of     a  conflict  of  evidence  as  left  it  in  doubt  whether  there 
^*'^**^'  had  been  such  a  breach  of  covenant  as  to  render  it 
proper  and  expedient  to  refuse  specific  performance  on 
that  ground,  it  took  the  course  of  directing  the  lease 
to  bear  the  date  of  the  contract,  or  a  date  anterior  to 
the  alleged  breaches,  and  required  from  the  plaintiff 
an  imdertaking  to  admit  in  any  action  which  might 
be  brought  under  such  lease  for  the  recovery  of  the 
demised  property,  or  upon  any  breaches  of  covenant 
to  be  contained  in  such  lease,  that  such  lease  was  exe- 
cuted on  the  day  on  which  it  should  bear  date. 
Eetabiwh-       g  975.     This  practicc  was  first  introduced  by  the 
the  prac-    casc  of  Pain  V.  Coombs :  *  it  was  followed  by  the  Court 
of  Appeal  in  lAllie  v.  Legh :  *  it  was  discussed,  adopted, 
and  approved  in  Rankin  v.  Lay,^  and  had  thus  become 
the  well-established  practice  of  the  Court  of  Chancery, 
Antid-  §976.    It  would  be  presumptuous  to  inquire  whether 

^tioe     the  Court  did  wisely  in  directing  deeds  to  bear  false 
JudiMi-  *   dates,®  or  in  requiring  persons  to  admit  as  a  fact  that 

tare  Acts. 

1  TranJt  v.  Dun/er,  2  Bli.  N.  S.  11.      v.  Lovegrove,  8  De  G.  M.  &  G.  at 
See  ThompMvt  y.  Ouyon,  5  Sim.  65 ;      p.  365. 

aupra,  i  964.  «  2  De  G.  F.  &  J.  65.    See»  too, 

2  Hare  v.  Surges,  5  W.  R.  585.  Payntz  v.  Fortune,  27  Beav.  393 ; 
»  1  De  G.  &  J.  34  (S.C.  before      Browne  v.  Marguie  of  8ligo,  10  Lr. 

Stuart  V.G.  3  Sm.  &  G.  449).  Oh.  B.  1 ;  Cartan  y.  Bury,  id.  387. 

*  3  De  G.  ft  J.  204.    Of.  Potoell         ®  The  fraudulent  making  of   a 
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which  was  not  a  fact.      But  it  may  be  allowable  to  ^'^™- 

rejoice  in  the  expectation  that,  under  the  improved 

judicature  now  in  existence,  no  such  decrees  as  those 
last  referred  to  will  be  made.  The  High  Court  will 
probably  decide  the  whole  case  at  once. 

iv.   General  principle  further  illustrated. 

§  977.     Other  cases  have  arisen  which  illustrate  other  li- 
the general  principle,  in  cases  not  arising  out  of  con-  of  the 
tracts  tor  leases. 

Where  an  estate  was  sold  upon  the  condition, 
amongst  others,  that  immediate  possession  should  be 
given,  and  in  the  course  of  disputes  which  subse- 
quently arose  about  the  title,  the  vendors  tendered  the 
purchaser  his  deposit,  demanded  back  possession,  drove 
the  purchaser's  stock  off  the  estate,  and  gave  notice  to 
the  tenants  not  to  pay  their  rent  to  him, — ^this  was 
conduct  inconsistent  with  the  condition  of  the  sale, 
and  was  held  to  operate  as  a  bar  to  specific  performance 
at  the  suit  of  the  vendors.^ 

§  978.     In  another  case  it  was  thought  by  Lord  Biaekett 
Cranworth  doubtful  whether  a  bill  could  be  maintained 
for  the  specific  performance  of  an  award   after  the 
plaintiff  had  taken  proceedings  to  set  it  aside.* 

§  979.     Where  a  vendor  had  given  notice  of  his  Roy<my, 
intention  to  resell  under  the  contract,  it  was  held  that 
he  had  precluded  himself  from  afterwards  seeking  for 
specific  performance.® 

§  980.     Again,  a  railway  company   cannot  first  Railway 
enter  into  a  contract  for  the  purchase  of  land,  then  ~"*p*^^' 
take  proceedings  under  their  compidsory  powers  in  a 
way  which  assumes  that  there  is  no  subsisting  contract, 

deed  with  a  false  date  is,  or  may  be,  ^  Blackett  y.  BaieSf  L.  B.  1  Oh. 

forgery.  Beg.  v.  RiU(m,  L.  E.  1 0. 0.  117,  reversing  S.  0.  2  H.  &  M.  270. 

R.  200.  »  Boyou  v.  Paul,  28  L.  J.  Oh. 

*  KtuUchbtdl  T.  OrueheTf  1  Mad.  565. 
153 ;  S.  0.  3  Mer.  124. 
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^Cb^^'  ^^^  *^®^  '^^^  back  upon  and  seek  to  enforce  the  original 

contract.* 

^^h  §  981.     Still  it  is  not  every  breach  of  good  faith 

of  good  which  will  prove  a  bar.  Where  the  plaintiff  has  been 
guilty  of  small  breaches  of  good  faith,  for  which  the 
defendant  had  a  remedy  in  his  own  hands,  and  where, 
if  the  interference  of  the  Court  were  refused,  the 
plaintiff  would  be  without  any  adequate  remedy,  such 
breaches  of  good  faith  have  been  held  not  to  be  a  bar 
to  relief,  though  they  may  affect  the  costs.* 

^  Bedford  and  Cambridge  Bailway         ^  Holmes  y.  Ecutem  Counttea  Bail- 
Co.  V.  Stanley y  2  J.  &  H.  746.  way  Co.,  3  Jur.  N.  S.  737 ;  cf.  BesatU 

V.  Wood,  12  Oh.  D.  605. 


CHAPTER  XXII. 


OP  THE  NON-PERFORMANCE  OF  CONDITIONS. 


§  982.     A  CONTRACT  may  be  originally  conditional,  Pabt  in. 
and  contingent  upon  the  performance  of  some  act  or  — J^i-L 
the  happening  of  some  event.    Where  that  has  occurred,  not  to  be 
the  contract  becomes  absolute,  and  rests  on  the  same  S^i^bo- 
footing  for  all  purposes  as  if  it  had  been  originally  ^"*®" 
made   positively  and  without  reference  to  any  con- 
tingency.^    But  until  it  has  thus  become  absolute,  no 
person  can  be  entitled  to  call  for  its  performance,  or  to 
sue  for  its  non-performance.*     Where,  therefore,  the 
contract  is  in  its  origin  conditional,  it  may  afford  a 
ground  of  defence  that  the  condition  has  not  been 
performed. 

§  983.  A  case  before  Lord  Romilly  M.R.  may  be  iMtanoee. 
cited  as  an  illustration  of  this  obvious  principle.  The 
defendant  agreed  to  take  a  lease  of  a  public  house 
from  the  plaintiff,  provided  the  retail  license  were 
obtained,  and  the  plaintiff  agreed  to  use  his  utmost 
efforts  to  obtain  this  license.  The  defendant  entered 
into  possession  to  qualify  himself  as  a  publican  for  the 
license  and  obtained  a  license  from  the  justices,  but 
under  compulsion  of  the  justices  and  threat  of  refusal, 
he  gave  to  the  justices  a  verbal  promise  that  no 
excisable  liquor  should  be  sold  for  consumption  on  the 

1  Per   liord   Bomilly   M.R.    in  1  Qifl.  216;  3  De  G.  &  J.  334.     Cf. 

Begen^e  Canal  Co.  y.  Ware,  23  Bear.  Ahhot  y.  Blair ^  8  W.  R.  672;  Douglas 

586.  y.  Sidmouth  Bailway  and  Harbour 

»  ScoU  y.  Corporation  of  Liverpool,  Co.,  14  W.  R.  361. 

y.  GO 
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Ch"iudi '  P^^™^®s.  It  was  held  that  the  condition  was  not  per- 
—^^^  formed  and  specific  performance  was  refused.*  Again, 
in  the  case  of  a  covenant  to  renew  a  lease  it  was  held 
that  the  performance  of  the  covenants  to  repair  was  a 
condition  precedent,  and  the  breach  of  them  consti- 
tuted a  defence.* 
Condition       §  984.     A  coutract  may  be  conditional  either  by 

ezpreflB  or  "  ,  ,         "^  •' 

impUed.  exprcss  words  of  condition,  or  because  the  Court,  upon 
a  consideration  of  its  terms,  gathers  that  to  have  been 
the  intention  of  the  contracting  parties.  This  is  of 
course  a  question  to  be  decided  on  the  terms  of  each 
contract.  It  will,  therefore,  be  suflScient  briefly  to 
allude  to  two  or  three  cases  of  practical  moment. 

§  986.  In  a  recent  case  there  was  a  contract  to 
grant  a  lease  to  a  nominee  of  the  plaintiff,  or  to  a 
company-  which  he  intended  to  form:  he  had  not 
formed  the  company :  it  was  held  that  his  naming  a 
nominee  and  the  acceptance  of  the  lease  by  the 
nominee  constituted  a  condition  precedent  for  default 
of  which  he  could  not  obtain  judgment.' 

Kaflway  §  986.  In  the  casc  of  contracts  by  railway  com- 
panies, the  question  has  sometimes  arisen  how  far  they 
are  conditional  on  the  formation  of  the  railway.  In 
one  case,  where  a  company  before  incorporation  con- 
tracted with  a  landowner,  the  contract  provided  for  a 
bridge  over  the  railway,  a  certain  deviation  of  the  line, 
and  other  works  entirely  dependent  on  its  formation, 
and  also  for  the  payment  of  4,500/.  as  purchase-money 
for  certain  lands  to  be  taken  by  the  company,  and  for 
consequential  damage  to  the  landowner's  estate.  The 
contract  was  expressly  conditional  on  the  Act  passing. 
It  passed,  but  the  railway  was  abandoned,  and  the 
time  for  taking  the  lands  had  expired.     Nine-tenths  of 

1  Modlen  y.  Snowball,  29  Bear.  *  Bastin  y.  Bidwell,  18  Ch.  D. 

641,  affirmed  31  L.  J.  Ch.  44 ;  10      238. 

W.  E.  24.  »  WilliafM  y.  Brisco,  22  Ch.  D. 

441. 
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the  contract,  as  Knight  Bruce  L.J.  remarked,  had  be-  q^^^™- 

come  impracticable  by  reason  of  the  abandonment  of 

the  railway :  and  the  Lords  Justices,  though  not  de- 
ciding the  point,  evidently  inclined  to  the  opinion  that 
the  contract  was  conditional,  not  only  on  the  passing 
of  the  Act,  but  on  the  making  of  the  railway.^  And 
in  the  subsequent  case  of  Lord  James  Stuart  v.  London 
and  North-Weafern  Railway  Co.^  Lord  Cranworth  L.J. 
expressed  a  similar  opinion.  These  cases  have  been 
doubted,®  but  rather  on  the  point  of  jurisdiction  than 
of  the  construction  of  the  contracts:  and  they  have 
certainly  received  great  support  from  the  case  of  Gage 
V.  Newmarket  Railway  Co.^  There  the  company  had 
covenanted  with  the  plaintiff  that,  in  the  event  of  a 
Bill  for  extending  their  powers  being  passed  in  the 
then  present  session,  the  company  should,  before  they 
should  enter  on  any  part  of  the  plaintifPs  land,  pay 
him  4,900/.  purchase-money  for  any  portion  of  his 
land  not  exceeding  forty-three  acres,  which  the  com- 
pany might  require  and  take,  and  7,100/.  as  landlord's 
compensation  for  damages  arising  by  the  severance 
thereof.  It  was  held  that  the  covenant  was  not  for 
the  payment  of  an  absolute  sum  as  a  consideration  for 
the  plaintifPs  withdrawing  his  opposition,  but  a  pay- 
ment as  purchase-money  and  compensation  for  sever- 
ance, which  could  not  be  due  when  no  land  was 
required  or  taken,  and  no  severance  effected  for  which 
compensation  could  arise.  In  the  case  of  The  Scottish 
North-Eastern  Railway  Co.  v.  Stewart^  the  House  of 
Lords  arrived  at  a  similar  conclusion  upon  the  con- 
tract there  in  question. 

^  Wehh   T.    Direct   London    and  ^  ffawkes  y,  Ecuiem  dmnties  Bail" 

PorUmouth  Railway  Co.,  IDeQt.'hS.,  way  Co.,  1  De  G.  M.  &  G.  737; 

&  G.  621,  rerersing  S.  0.  9  Ha.  129.  S.  0.  5  H.  L.  0.  331. 

>  1  De  G.  M.  &  G.  721.    This  case  «  18  Q.  B.  457.    See  also  Edin- 

in  the  Court  below  is  reported,  15  hurgh,  Perth,  and  Dundee  Railway 

Beav.  513.     See  also  5  H.  L.  C.  Co.  y.  Philip^  2  Macq.  514. 

351.  '  3  Macq.  382. 

G  g2 
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^"^'x^?*       §  987.     The  performance  of  conditions  precedent 

y^g^y^^ —  niay  of  course  be  waived  by  the  persons  entitled  to 

their  performance;^    but  any  waiver  to  be  binding 

must  be  made  intentionally  and  with  a  knowledge  of 

the  circumstances  of  the  case.* 

1  Beataon  y.  Nicholson,  6  Jar.  620.      2  H.  L.  43  (S.  0.  1  De  G.  J.  &  S. 
8  Earl  o/Damley  t.  London,  Chat-      204 ;  3  ib.  24). 
ham,  and  Dover  Bailway  Co.,  L.  B. 


CHAPTER  XXIII. 

OF  THE  INCAPAaXY  OF  THE  DEFENDANT  TO  PER1*X)RM 

HIS  PART  OF  THE  CONTEACT. 


5  988.     There  are  certain  cases  in  which  the  con-  PabtHI. 

•^  Ch.  zxiii. 


tract  is  construed  to  be  conditional  on  individual  capa-  ^ 

Contract 

city,  or  on  the  continued  existence  of  some  state  of  condi- 
facts  or  thing.  ^'  Contracts  for  personal  service,  for  capacity, 
matters  dependent  on  personal  capacity,  as  to  write  a  °* 
book  or  paint  a  picture,  are  conditional  on  the  con- 
tinuance of  the  ability,  mental  or  corporeal,  to  perform 
them."  *  So  again,  where  from  the  nature  of  the  con- 
tract it  appears  that  the  parties  contracted  upon  the 
footing  of  the  existence  at  the  time  of  performance  of 
some  particular  specified  thing,  and  there  is  no  express 
or  implied  warranty  that  the  thing  shall  exist,  a  con- 
dition is  implied  that  the  party  to  do  the  act  shall  be 
excused,  in  case  before  breach  performance  becomes 
impossible  by  the  perishing  of  the  specified  thing  with- 
out the  default  of  the  party.  This  principle  has  been 
applied  to  a  contract  to  let  a  music  hall,  which  was 
destroyed  by  fire  before  the  day  arrived ;  *  and  to  a 
contract  to  sell  200  tons  of  potatoes  grown  on  par- 
ticular land.® 

§  989.     AH  these  contracts,  being  conditional  and  Such  oon- 
not  positive,  are  not  within  the  rule  that,  where  there  not  be 

sued  on. 

^  Per  Bramwell  B.  in  Hall  v.  826. 

Wright,  El.  B.  &  E.  at  p.  778;  Pom«-  '  HoweU  v.  Coupland,  1  Q.  B.  D. 

9ard  Y.  Spiera,  1  Q.  B.  D.  410, 414.  258.    See  also  Appleby  y.  Myera, 

*  Taylor  y.  Caldwell,  3  B.  ft  S.  L.  B.  2  0.  P.  651. 
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Ch*^x^"  is  a  positive  contract  to  do  a  thing  not  illegal,  the 

contractor  must  perfonn  it  or  pay  damages  for  not 

doing  it,  though  it  has  become  impossible.  On  such 
contracts  no  action  can  be  maintained,  whether  for 
damages  or  for  specific  performance. 
Wherein.  §  990.  But  in  Contracts  positive  and  not  con- 
ofdefen-  ditional,  the  incapacity  of  the  defendant  to  perform 
defence,  his  part  of  the  contract,  whilst  it  furnishes  no  answer 
to  an  action  for  damages,^  affords  a  ground  of  defence 
against  specific  performance.^  This  contention  does 
not,  like  that  in  the  case  of  conditional  contracts,  rest 
upon  the  nature  or  terms  of  the  contracts,  nor,  like 
that  grounded  on  the  capacity  of  the  plaintiff  to  per- 
form his  part,  rest  upon  any  principle  of  justice  that 
operates  in  favour  of  the  defendant,  but  is  based  upon 
the  necessity  of  the  case  arising  out  of  the  nature  of 
the  relief  sought, 
inatancee.  §  991.  Where  a  bill  was  filed  against  the  pro- 
visional committee  of  a  projected  railway  company  for 
the  specific  performance  of  a  contract  to  deliver  to  the 
plaintiff  a  certain  number  of  scrip  certificates ;  there 
being  no  allegation  that  the  defendants  had  any  scrip 
which  they  could  deliver,  but  a  statement  from  which 
the  contrary  might  rather  be  inferred,  a  demurrer  was 
allowed  on  the  ground  that  the  bill  did  not  show  any 
capacity  in  the  defendants  to  perform  the  contract.* 
So  where  a  defendant  showed  that  he  had  sold  the 
property  in  question  for  a  valuable  consideration  to  a 
third  party,  no  performance  could  be  enforced :  *  and 
so  again,  assuming  that  a  covenant  to  produce  deeds 
can  be  obtained  by  way  of  specific  performance  of  a 
covenant  for  further  assurance,  it  seems  that  the  Court 


1  HaUy,  TrrtflrA<,ELB.&E.746;  »  Columbine  v.  ChichesUr,  2  Ph. 
Brown  v.  Boyal  Insurance  Co.,  1  El.  27 ;  Ferguson  v.  Wilson,  L.  B.  2  Ch. 
&  El.  853.  77. 

2  Per  Lord  Hardwickein  Oreen  v.  *  Denton  v.  Stewart,  1  Oox,  258 ; 
Smith,  1  Atk.  673,  17  Ve8.'276  n. 
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will  not  attempt  so  to  carry  it  into  effect  where  the  5^^?J- 

•         1  1  Ch.  xxiu. 

deeds  are  not  m  the  proposed  covenantors  power/ 

So  again  a  contract  by  directors  to  accept  shares  in 
payment  of  calls  being  legally  impossible  of  perform- 
ance cannot  be  enforced.*  And  where  a  charitable 
corporation,  which  had  no  power  of  selling  except 
under  the  Lands  Clauses  Act,  contracted  to  sell  land 
without  having  the  price  settled  in  the  manner  pre- 
scribed by  the  Act,  the  Court  refused  to  decree  specific 
performance.* 

§  992.  Again,  lunacy  supervening  after  the  con*  Lnnacy. 
tract  and  before  performance  may  prevent  the  lunatic 
from  doing  a  personal  act  in  performance  of  a  contract, 
as  tf.y.,  entering  into  a  covenant  for  quiet  enjoyment:* 
though  under  the  Lunacy  Act,  1890,  the  Court  may 
vest  in  the  plaintiff  the  property  contracted  to  be  sold 
by  the  lunatic. 

§  993.     It  is  immaterial  for  this  purpose  that  the  i>eteidant 
defendant  is  the  author  of  his  own  incapacity.     ^^  Put  his  own 
the  extreme  case,"  said  Kindersley  V.C.,  ^^of  a  vendor  d^f*" 
burning  a  title-deed :   the  Court   could  not  make  a 
decree  that  he  should  deliver  it  up,  and  be  imprisoned 
if  he  does  not."* 

§  994.  It  is  not  necessary  to  the  specific  perform-  Capacity 
ance  of  a  contract,  that  it  should  be  one  which  the  Jlid^edof. 
parties  at  the  time  of  entering  into  it  had  the  power  of 
carrying  into  effect,  nor  one  with  regard  to  which  it 
depends  on  themselves  alone  whether  they  would  ever 
be  able  to  perform  it.  For  where  a  party  enters  into 
a  contract  without  at  the  time  having  the  power  of 
performing  it,  and  afterwards  acquires  that  power,  he 

^  HalleU  y.  Middleton,  1  Busb.  Bridgend  0<u  and  Water  Co,  y.  Dun-' 

243.  raven,  31  Ch.  D.  219. 

*  EllU  y.  Cdman,  25  Beay.  662.  ^  Cotvper  y.  Harmer,  57  L.  J.  Ch. 
See  also  Heaioell  y.  WehdeTy  29  L.  J.  460. 

Ch.  71.  •  In  SeaweU  y.  Webster,  29  L.  J. 

*  Wycomhe  BaUway  Co.  y.  Don^      Ch.  at  p.  73. 
ningUm  Hospital,  L.  B.  1  Ch.  268 ; 
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^''^f^-  is  bound  to  perform  the  contract  he  entered  into.* 

Ch.  xxiii.  ^ 

Therefore  a  defendant  cannot  object  at  an  early  stage 

of  an  action  for  specific  performance  that  he  has  not 
the  interest  he  has  contracted  to  sell,  as  he  cannot  be 
permitted  to  say  that  he  did  not  mean  to  acquire  that 
interest.^    And  so  where  a  defendant  had  contracted 
to  give  a  certain  indemnity  to  be  secured  on  real  estate, 
and  alleged  that  he  had  not  real  estate  of  sufficient 
value,  and  contended  that  the  plaintiff  ought  to  accept 
a  personal  indemnity,  it  was  held  that  he  was  bound 
to  purchase  real  estate  of  sufficient  value.' 
niufltra-         §  996.    The  same  principle  is  exemplified  in  a  case 
theprin-    which  was  decided  in  the  34th  year  of  Charles  II. 
^  During  the  civil  wars,  the  then  Duke  of  Newcastle  had 

gone  abroad,  and- whilst  he  was  thus  absent,  the  de- 
fendant,  who  was  his  heir  apparent,  without  authority 
from  the  then  Duke,  sold  and  conveyed  to  the  plaintiff 
certain  estates  of  the  Duke,  and  received  the  purchase- 
money,  and  applied  it  for  the  benefit  of  the  family. 
The  defendant  having  subsequently  succeeded  to  the 
dukedom  and  the  estates  in  question  as  heir,  he  was, 
by  Lord  Nottingham,  held  bound  to  make  good  his 
sale,  and  was  decreed  to  do  so  accordingly.*  At  the 
time  of  the  contract,  specific  performance  would  have 
been  impossible  on  the  part  of  the  defendant,  but  it 
had  subsequently  become  possible  by  the  devolution  of 
the  estate  contracted  to  be  sold. 
AppUca-  §  996.  On  the  same  principle,  the  Court  will  not 
parUa-  in  all  cases  consider  as  void,  contracts,  whether  by 
quiredT"  private  persons  or  companies,  which  require  the  inter- 
position of  the  legislature  before  they  can  be  carried 
into  effect,  and  accordingly  will  in  the  meanwhile 
protect  the  property  in  issue.* 

1  Holroyd  y.  Marshall,  lOH.L.C.  3  Walker  y.  Barnes,  3  Mad.  247. 

191, 211 ;  Came  v.  MitcheU,  16  L.  J.  *  Clayton  y.  Duke  of  NetccasUe,  2 

Ch.  287.  Gas.  in  Ch.  112. 

8  Per  Lord  Mdon  in  Browne  v.  •  Great  Western  Bailway  Co»  y. 

Warner,  14  Ves.  412.  Birmingham  and  Oxford  Junction 
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§  997.     With  regard  to  real  estate,  the  statute  32  ^"^^• 
Hen.  VIII.  c.  9  prevents  the  sale  of  a  pretended  right  ^^^^ — 
to  land  by  a  person  out  of  possession ;  but  if  a  person,  not  the 
instead  of  selling  a  pretended  right,  contracts  on  a 
certain  future  day  to  convey  an  estate,  and  he  is  on 
that  day  possessed  of  it,  the  contract  appears  not  to  be 
within  the  operation  of  the  statute,  and  to  be  binding 
on  both  parties.^ 

§  998.     And  so  also  with   regard  to  goods,  the  Goods  not 
legality  of  contracts  for  the  sale  of  such  property  not  aon^ 
at  the  time  in  the  possession  of  the  vendor  is  now  well  ^"^^^• 
established  f  so  that,  notwithstanding  an  opposite  deci- 
sion of  Lord  Macclesfield,*  such  a  contract  would  now 
probably  be  enforced,  if  in  other  respects  it  fell  under 
the  jurisdiction  of  the  Court.* 

§  999.     As  the  consent  of  a  third  party  is,  or  may  Consent 
be,  a  thing  impossible  to  procure,  a  defendant  who  has  parties, 
entered  into  a  contract  to  the  performance  of  which 
such  consent  is  necessary,  will  not,  in  case  such  consent 
cannot  be  procured,  be  decreed  to  obtain  it,  and  thus 
perform  an  impossibility.* 

5  1000.    Where  the  husband,  or  husband  and  wife,  Sale  of 

•I  1    .  wife's 

have  entered  into  a  contract  to  sell  the  estate  of  the  estate, 
wife,  the  Court  of  Chancery  used  formerly  to  decree 
the  husband  to  procure  his  wife's  consent,  and  in  default 


Railway  Co.,  2  Ph.  697 ;  per  Lord 
St.  Leonards  in  Hawkea  y.  Eastern 
C&unties  Riiilway  Co,,  1  De  G.  M.  & 
G.  756 ;  Devenish  v.  Brovm,  26  L.  J. 
Ch.  23 ;  4  W.  E,  783  (Wood  V.C.) ; 
Frederick  v.  CuxweU,  3  Y.  &  J.  514. 
As  to  contracts  requiring  proposed 
legislation  to  render  them  legal,  see 
Mayor  of  Norwich  v.  Norfolk  BaiU 
way  Co,,  4  El.  &  Bl.  397. 

^  Dt  Medina  y.  Norman,  9  M.  & 
W.  820 ;  and  see  further,  as  to  this 
statute,  supra,  §  233. 

*  Hibblethwaite  y.  M'Morine,  o  M. 
&  W.  462. 


3  Cuddee  y.  Butter,  5  Vin.  Abr. 
538,  pi.  21. 

*  Holroyd  v.  Marshall,  10  H.  L. 

C.  191. 

*  Howell  V.  George,  1  Mad.  1 ;  Orey 
V.  Hesketh,  Ambl.  268;  S.O.  3  Burn. 
Ecd.  Law,  336,  5th  ed.  See  also 
Weatherall  y.  Oeering,  12  Yes.  at 
p.  511 ;  Marsh  v.  Milligan,  3  Jur. 
N.  S.  979  (Wood  V.O.);  Beeston  y. 
Stutely,  6  W.  E.  206 ;  27  L.  J.  Ch. 
166;  Meara  y.  Meara,  8  L*.  Ch.  R. 
37  ;  and  WillmoU  y.  Barber,  15  Ch. 

D.  96.  Distinguish  Leitch  y.  Simp- 
son, I.  B.  5  Eq.  613. 
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^J^*'^™-  commit  him  to  gaol  until  she  yielded.^  But  the  absurdity 

of  such  a  course  is  obvious ;  because  the  Court  of  CShan- 

cery  was  thus  putting  all  the  compulsion  it  could  upon 
the  wife  to  induce  her  to  do  an  act,  of  which  the  essence 
is  that  it  is  done  without  compulsion;  the  Court  of 
Chancery  was  distressing  her  to  give  her  consent,  whilst 
the  Court  of  Common  Pleas  was  examining  her  to  see 
that  she  was  acting  from  free  will  alone ;  and  it  is  now 
accordingly  established  that  the  Court  will  not  interfere 
specifically  to  perform  contracts  where  a  wife's  consent 
is  requisite,  and  she  refuses  to  give  it.^  But  in  cases  of 
contracts  by  the  husband  and  wife,  it  will  enforce  the 
contract  against  the  husband,  with  compensation  for 
the  interest  which  the  wife's  refusal  has  prevented  the 
plaintiff  from  acquiring.* 

§  1001.  It  must  not  however  be  understood  that 
the  incapacity  of  the  defendant  to  perform  a  contract 
literally  and  exactly  in  all  its  parts  will  enable  him  to 
refuse  to  perform  it  in  substance.  The  plaintiff  has  in 
many  cases  the  right  to  call  on  the  defendant  to  per- 
form the  contract  as  best  he  can,  though  the  defendant's 
incapacity  to  perform  it  fully  might  be  a  bar  to  him, 
if  he  filled  the  position  of  plaintiff.  All  the  cases  in 
which  a  plaintiff  enforces  a  contract  so  far  as  the  de- 
fendant can  perform  it  and  obtains  compensation  from 
him  for  the  part  unperformed  are  instances  of  this.* 
Some  other  cases  of  the  same  sort  may  be  mentioned. 
§  1002.  If  two  tenants  in  tail  in  common  were  to 
contract  to  sell  an  estate  and  one  of  them  died  before 


Ezeoatioxi 
etf  prts. 


Death  of 
co-con- 
traotor, 
tenant  in 
tail. 


^  Barrington  v.  HorUy  5  Vin.  Abr. 
647,  pi.  36 ;  S.  C.  2  Eq.  Cas.  Abr. 
17,  pi.  7 ;  Ball  v.  Hardy,  3  P.  Wms. 
187 ;  Daniel  y.  Adams,  Ambl.  495 ; 
Mom's  V.  StephenaoTiy  7  Ves.  474. 

2  Bryan  v.  Wooley,  1  Bro.  P.  0. 
184 ;  Emery  v.  Wase,  8  Ves.  603 ; 
Frederick  v.  Coocwelly  3  Y.  &  J.  614 ; 
Howell  T.  George,  1  Mad.  1 ;  Buck 


V.  WheUey,  in  D.  P.  1  Mad.  7,  n. ; 
Martin  v.  Mitchell,  2  J.  &  W.  413, 
426 ;  per  Lord  Mansfield  0.  J.  in 
Davis  V.  Jones,  1  N.  E.  269. 

»  Barnes  v.  Wood,  L.  E.  8  Eq. 
424 ;  Castle  t.  Wilkinson,  L.  E.  6 
Ch.  634 ;  in/ra,  §§  1263—1267. 

*  See  Part  V.  chap.  ii.  §  1267 
et  seq. 
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completion,  the  issue  in  tail  of  the  one  dying  would  not  '^^  ™- 

be  bound  by  the  contract ;  but  it  seems  that  the  pur- 

chaser  might,  if  he  chose,  sue  the  survivor  for  a  con- 
veyance of  his  moiety  on  payment  of  a  half  of  the 
purchase-money.* 

§  1003.     So  in  Carey  v.  Stafford^  in  the  Exchequer  Careys. 
in  1725,  where  a  man  executed  a  deed  affecting  to 
convey  lands  therein  described  of  the  yearly  value  of 
22/.  to  his  servant,  and  no  such  lands  existed,  the  Court 
compelled  him  to  convey  lands  of  equal  value. 

5  1004.     And  so  if  a  copyholder  were  to  contract  i^®**®  ^i 
to  grant  a  lease  for  a  longer  term  than  the  custom  holder. 
allowed,  he  would,  it  seems,  be  compelled  to  effectuate 
his  contract  in  substance,  by  from  time  to  time  execut- 
ing leases  for  such  terms  as  he  could,  till  he  had  made 
up  the  term  contracted  for.^ 

§  1006.  Erringtofis  caae^^  though  not  on  a  specific  Erring^ 
performance,  is  another  illustration  of  this  principle. 
He  had  contracted  for  9,000?.  to  build  a  bridge  over  the 
Tyne,  and  to  maintain  it  for  seven  years,  and  had  en- 
tered into  a  bond  in  that  sum  conditioned  for  perform- 
ance of  the  contract :  the  bridge  was  built,  but  thrown 
down  by  a  flood ;  and  it  was  found  that  no  bridge  on 
that  site  could  stand.  Thereupon  he  filed  his  bill  for 
relief  from  the  bond ;  and  upon  his  building  a  bridge 
upon  a  neighbouring  site  where  it  could  stand,  and  sub- 
mitting to  an  issue  of  quantum  damnificatua  by  the  change 
of  site,  he  was  relieved  from  the  penalty  of  the  bond. 

§  1006.     Where  a  contract  is  in  its  original  form  Contract 
obnoxious  to  difficulties  on  the  score  of  illegality,  but  m  as  to  be 
can  nevertheless  be  lawfully  performed  in  substance,  ^®^ 
the  Court  will  so  model  it  as  to  effectuate  this  purpose. 
Thus  it  having  been  made  by  statute  illegal  to  contract 

1  Per  Lord  Hardwicke  in  AU,^  437. 
Gen,  Y.  Day^  1  Ves.  Sen.  at  p.  224.  *  Ptr  Lord  Bedesdale  in  Davis  y. 

s  3  Sw.  427  n.  Hme,  2  Soh.  &  Lef .  351 ;  Errington 

'  Paxton  y.  Newton^  2  Sm.  &  Gif.  y.  Affnealy,  2  Bro.  C.  0.  34U 
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^^  ^h  for  the  tenant  to  pay  the  tithe  rent-charge,  a  contract 

for  a  lease,  stipulating  that  the  tenant  should  pay  a 

certain  sum  for  rent  and  also  the  rent-charge,  may  be 
carried  into  effect  by  the  Court  by  means  of  a  lease 
reserving  as  rent  the  two  sums  in  the  contract  treated 
respectively  as  rent  and  rent-charge.^ 
J^^^       §  1007.     But  such  modelling  can  only  apply  to 
to  formal    matters  of  form.    So  where  an  incumbent  was  under  a 
statute  able  to  grant  a  lease  with  a  rent  payable  quar- 
terly, and  he  contracted  to  grant  a  lease  with  rent  pay- 
able half-yearly,  the  Court  declined  to  compel  the  lessee 
to  take  a  lease  with  a  reservation  of  rent  payable 
quarterly :  the  mode  of  reservation  of  rent  was  held  to 
be  an  essential  part  of  the  contract.* 
Contract         §  1008.     The  Court  will  probably  be  anxious  to 
mvau-       execute  a  contract  cy  pres,  where  by  subsequent  legis- 
legisia/    lation  a  contract  originally  valid  may  have  become  in- 
^^^'         valid  in  part.     Thus  where  a  Dean  and  Chapter,  prior 
to  the  disabling  statute  of  13  Eliz.,  covenanted  for  the 
renewal  of   a  lease  for  ninety-nine  years,  and   the 
plaintiff  brought  his  bill  asking  for  a  renewal  for  such 
term  as  the  corporation  could  grant  under  the  statute, 
it  was  ultimately  decided  by  the  House  of  Lords,  in 
accordance  with  the  opinion  of  Jekyll  M.R.,  but  over- 
ruling the  judgments  of  Lord  King,  Lord  Raymond 
C.J.,  and  Price  J.,  that  the  plaintiff  was  entitled  to 
this  ci/  pris  relief.^ 
Contract         §  1009.     It  sccms  that  in  some  cases  in  which  the 
80  as  to  be  coutract  would  be  incapable  of  being  specifically  en- 
^*^^*"^^®'     forced  in  its  very  terms  for  other  reasons  than  ille- 
gality, it  may  be  executed  by  the  Court  cy  pris  if  such 
a  plan  be  feasible.     In  one  case  there  was  a  contract 
entered  into  by  the  defendants  within  two  years  to 


'  Carolan  y.  Brahazon,  3  Jon.  &  ^  Betteaworth  y.  Dean  and  Chapter 

L.  200.  of  St  PauTB,  8el.  0.  in  Oh.  66  (Noy 

»  Jenkins  y.  Green  (No.  2),   27  1726) ;   3  Bro.  P.  0.  889 ;   supra, 

Beay.  440.  $  60. 
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procure  the  heir-at-law  of  A.  B.   to  convey  certain  ^^^^25' 

estates  to  the  plaintiffs,  or  within  the  same  period  to  

petition  the  House  of  Lords  for,  and  to  use  their  ut- 
most endeavours  to  procure,  an  Act  of  Parliament  for 
substituting  a  trustee  in  place  of  the  heir,  in  case  such 
heir  could  not  be  found,  or  there  was  no  heir :  on  a 
bill  filed  for  the  performance  of  this  contract,  the 
Court  decreed  the  defendants  to  allow  their  names  to 
be  used  in  an  application  to  Parliament  for  the  Act.^ 
A  contract  by  a  person  to  use  his  utmost  endeavours 
seems  to  be  one  which  the  Court  could  not  specifically 
execute. 

§  1010.  In  some  railway  cases,  the  Court  has  Railway 
shown  a  great  inclination  to  regard  what  it  considers 
as  the  substance  of  the  contract.  In  one  case,  com- 
pany A.  contracted  with  the  plaintiff  for  the  purchase 
of  the  lands  required  for  their  proposed  Kne,  and  for 
the  withdrawal  of  his  opposition  in  consideration  of 
20,000/.  to  be  paid  to  him,  in  case  their  Bill  should 
pass  into  law :  there  was  a  rival  company  B.,  which 
would  require  different  lands  of  the  plaintiff :  by  an 
agreement,  made  between  the  two  companies  during  the 
proceedings  before  the  Committee  of  the  Commons,  it 
was  agreed  that  a  reference  should  be  made  as  to 
which  of  the  two  lines  should  be  carried  into  effect, 
and  that  the  successful  company  should  take  to  all  the 
engagements  of  the  other.  The  line  of  company  B. 
was  approved,  and  company  A.^s  Bill  was  accordingly 
withdrawn ;  company  B.  refused  to  pay  the  plaintiff 
the  20,000/.,  alleging,  amongst  other  things,  that  it 
was  conditional  on  the  Bill  of  company  A.  passing, 
and  that  the  lands  required  were  not  those  contracted 
for ;  but  on  a  bill  filed  by  the  plaintiff  against  them, 
their  demurrer  was  overruled  by  Shad  well  V.C.  and 

*  Frederick  y.  Caxwell,  3  T.  ft  J.  614. 
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^*^™-  Lord  Cottenliam.*    In  a  subsequent  case,  however,  the 

same  Vice  Chancellor  considered  the  passing  of  a  Bill  of 

an  amalgamated  company  sufficiently  distinct  from  the 
passing  of  the  Bill  of  one  of  the  companies  to  relieve 
the  amalgamated  company  from  a  contract  binding  in 
case  of  the  Bill  of  the  one  company  passing.*  The 
decree  was  affirmed  by  Lord  C!ottenham,  but  on  a  dif- 
ferent ground.* 
ixipoBa-  8  1011.  Where  a  contract  is  in  the  alternative,  so 
one  alter-  as  to  givc  an  clectiou  to  the  party  to  perform  it,  and 
one  of  the  alternatives  is  at  the  time  of  the  contract, 
or  subsequently  becomes,  impossible,  the  question  arises 
how  far  the  contracting  party  is  bound  to  the  perform- 
ance  of  the  alternative  that  remains  possible.  The 
cases  seem  to  divide  themselves  into  (i.)  those  where 
one  alternative  is  impossible  at  the  time  of  the  con- 
tract, (ii.)  where  it  becomes  so  subsequently  to  the 
contract,  but  before  election,  by  the  act  of  God,  or 
(iii.)  by  the  act  of  the  other  party  to  the  contract,  or 
(iv.)  by  the  act  of  a  stranger,  and  (v.)  those  cases  where 
the  impossibility  arises  after  election.  These  different 
cases  must  be  briefly  considered, 
i.  Oneai-  S  1012.  (i.)  Where  at  the  time  of  the  contract  one 
originaUy  alternative  is  impossible  or  void,  the  party  to  execute 
BiiJeT'  the  contract  is  bound  to  the  performance  of  the  other 
alternative.*  So  where  the  condition  of  a  bond  was 
to  pay  a  certain  sum,  or  render  in  execution  a  person 
who  had  been  previously  discharged,  and  the  Court 
held   the  latter  alternative  illegal  and  void,  it  was 


1  Stanley  v.  Chester  and  Birken-  Earl  of  Lindsey  v.  Oreat  Northern 

head  Bailway  Co.,  9  Sim.  264 ;  8.  0.  Bailway  Co.,  10  Ha.  664 ;  King  y. 

3  My.  &  Cr.  773.  Accumulative  Assurance  Co.,  3  C.  B. 

^  Oreenhalgh  y.  Manchester  and  N.  S.  151 ;  Keams  y.  Leaf,  1  H.  ft 

Birmingham  Bailway  Co,,  9  Sim.  M.  681. 
416.  «  Com.  Dig.  Oondit.  K  2;  Wigley 

3  3  My.  &  Cr.  784.    See  further,  y.  Blackwal,  Cro.  Eliz.  780. 
as  to  the  results  of  amalgamation, 
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decided  that  the  obligor  wm  bound  to  perform  the  ^^^ 

other,  and  that  not  having  done  so,  the  bond  was  for- 

f eited.^  And  where  an  award  directed  •  that  a  sum  of 
money  should  be  paid  or  be  secured  to  be  paid,  and 
did- not  define  the  security  to  be  given,  and  the  ques- 
tion was  whether  the  award  was  not  void  for  uncer- 
tainty :  it  was  held  not  to  be  so,  on  the  ground  that  if 
an  award  direct  one  of  two  things  to  be  done  in  the 
alternative,  and  one  is  void  for  uncertainty  or  is  im- 
possible, it  is  yet  incumbent  on  the  party  to  perform 
the  other  of  them.* 

§  1013.     (ii.)  The  leading  authority  on  the  second  "•  Oneai- 
class  of  cases  is  Laughter^ a  caae^  where  it  is  laid  down,  rendered 
*^  that  where  a  condition  of  a  bond  consists  of  two  parts  b?^aot 
in  the  disjunctive,  and  both  are  possible  at  the  time  of  °*  ^^*^ 
the  bond  made,  and  afterwards  one  of  them  becomes 
impossible  by  the  act  of  God,  the  obligor  is  not  bound 
to  perform  the  other  part."     On  this  case  it  may  be 
remarked  in  the  first  place,  that  the  case  itself  did  not 
require  the  enunciation  of  the  principle,*  as  both  alter- 
natives in  the  bond  there  put  in  suit  were  rendered 
impossible ;  *  and  in  the  second  place,  it  is  to  be  observed, 
that  subsequent  decisions  show  that  the  principle  was 
stated  too  broadly,  and  that  even  at  Common  Law  the 
intention  of  the  parties  has  been  gathered  from  the 
particular  language  of  each  instrument.     In  the  case 
of  Studholmes  v.  Mandell^  the  Court  said  that  the  rule 
and  reason  of  Laughter* s  case  ought  not  to  be  taken  so 
largely  as  Coke  has  reported  it,  but  according  to  the 
nature  of  the  case ;  and  Treby  C.J.  quoted  a  case  in 
which  a  bond  was  conditioned  either  to  make  a  lease 

1  Da  Co9ia  v.  Davis,  1  B.  &  P.  ingly  Warner  v.  White,  T.  Jon.  95. 
242.  *  Barhworth  v.  Young,  4  Drew.  1, 

^  Simmonda  t.  Swaine,  1  Taunt.  24. 
549.  '  See  the  case  in  Oro.  Eliz.  398. 

'  5  Bep.  21  b;  S.  C.  «.  n.  Eaton's         «  1  Lord  Baym.  279;  Anon.,  1 

case,  Moore,  357 ;  a.  n.  Eaton  y.  Solk.  170. 
Laughter,  Oro.  Eliz.  398;  accord- 


464  OF  THE  DEFENCES  TO  THE  ACTION. 

^T  III.  for  the  life  of  the  obligee  before  such  a  day  or  to  pay 

— '- 100/.,  and  the  obligee  having  died  before  the  day,  it 

was  held  in  the  Common  Pleas  that  the  obligor  should 
pay  the  100/.  And  in  Drummand  v.  Duke  of  Bolton^^  in 
an  action  on  a  bond  conditioned  to  pay  or  secure  to 
the  plaintiff  or  her  children  by  William  Ashe,  her  then 
intended  husband,  3,000/.  within  six  months  after  the 
defendant  should  become  Duke  of  Bolton,  the  defendant 
pleaded  that  William  Ashe  died  without  having  any 
children  before  the  defendant  became  Duke :  but  the 
plea  was  overruled,  on  the  ground  that  the  intention  of 
the  parties  must  be  regarded,  and  that  it  could  never 
have  been  their  intention  that  the  money  should  not  be 
paid  to  the  plaintiff  in  case  she  should  not  have  a  child 
by  William  Ashe  at  the  time  of  the  plaintiff  becoming 
Duke,  though  if  she  then  had  a  child,  the  defendant 
might  have  had  his  election  to  whom  to  pay  the 
money. 
Bmrh'  §  1014.     And  this  view  of  the  law  was  fully  sup- 

rLnf. '  ported  in  a  case  before  Kindersley  V.C.,  on  a  promise 
by  A.,  on  the  marriage  of  his  daughter  with  B.,  that 
he  would  at  his  death  leave  to  his  daughter  an  equal 
portion  with  his  other  children.  The  daughter  died 
in  the  lifetime  of  her  father,  leaving  children,  and  this 
circimistance  was  argued  to  be  a  discharge  from  the 
contract  by  an  act  of  God.  But  the  Vice  Chancellor 
held  that  the  contract  might  have  been  performed  in 
either  of  two  ways, — ^namely,  by  A.'s  making  a  pro- 
vision for  his  daughter  by  will  or  by  his  dying  intes- 
tate: and  that  though  the  death  of  the  daughter 
precluded  him  from  performing  it  in  the  first  way, 
he  was  not  thereby  exonerated  from  performing  it  in 
the  second,  and  that  the  bill,  by  which  the  husband 
prayed  for  an  equal  share  in  the  testator's  residuary 
estate,   was  not  on  that  ground  demurrable.'    His 

1  Say,  243.   See  also  |>er  Walmes-      Eliz.  864. 
ley,  J.  in  More  y.  Morecomby  Oro.         '  Barktporth  t.  Young ^  4  Drew.  1. 
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Honour,  after  referring  to  some  of  the  previous  cases,  ^*^^" 

expressed  his  opinion  that  it  is  impossible  to  lay  down 

any  universal  proposition  either  way,  and  that  each 
case  must  depend  upon  the  intention  of  the  parties  : 
but  that  where  this  intention  is  clear  that  one  of  the 
parties  shall  do  a  certain  thing,  but  he  is  allowed  his 
option  to  do  it  in  one  or  other  of  two  modes,  and  one 
of  these  modes  becomes  impossible  by  the  act  of  God, 
he  is  bound  to  perform  it  in  the  other  mode  :  and  that, 
in  the  case  before  the  Court,  it  was  manifestly  the 
intention  of  the  parties  that,  in  one  way  or  other,  the 
daughter  should  have  an  equal  share  of  the  testator^s 
property ;  and  that  if  the  father  was  prevented  by  the 
act  of  God  from  performing  his  obligation  in  one  way, 
he  was  bound  to  perform  it  in  the  other  way,  which 
was  possible.^ 

§  1016.  In  Jones  v.  How  *  a  father  on  the  marriage  Jontt  v. 
of  his  daughter  covenanted  by  some  act  inter  vivos  or 
by  will  to  leave  his  daughter  a  certain  provision  :  no 
act  inter  vivos  was  done  by  the  covenantor,  nor  did  his 
will  contain  any  provision  for  her :  the  daughter  died 
in  the  lifetime  of  her  father :  the  Court  of  Common 
Pleas,  on  a  case  stated  for  its  opinion  by  direction  of 
Wigram  V.C.,  held  that  the  covenantee  had  no  cause 
of  action,  on  the  ground,  it  appears,  of  the  provision 
by  will  having  failed  by  the  death  of  his  daughter,  and 
a  consequent  exemption  from  liability  to  perform  the 
other  alternative.  The  Vice  Chancellor,  though  ex- 
pressing an  opinion  that  by  this  view  the  intention 
of  the  parties  was  disappointed,  as  the  provision  was 
intended  to  be  absolute,  and  the  mode  of  making  it 
only  intended  to  be  left  to  the  discretion  of  the  cove- 


1  F.  25.     The  rule  of  the  Ciyil  causll  dari  non  potest,  altera  ni- 

Law  seems  to  agree  with  this.    *'  Si  hilominxis  dabitur." — Wamkonig, 

quis  illud  yel  iUud  stipulatus  sit,  Instit.  Jar.  Bom.  Priy.  lib.  iiL  c.  2, 

tot  obligationes  sunt  quot  corpora :  t.  1,  §  793. 
quare,  si  altera  res  ex  qn^cunque         '  7  Ha.  267 ;  S.  C.  9  C.  B.  1. 

F.  II  Ti 


466  OF  THE  DEPENCaES  TO  THE  ACTION. 

^^  ^5'  nantor,  yet  confirmed  the  certificate,  and  dismissed  the 

Ch.  xxiu.       .  ,    "^ 

bill  with  costs. 

m.  One         g  1016.   (iii.)  Where  one  of  the  alternatives  becomes 
tive  pre-    impossible  by  the  act  or  default  of  the  party  for  whose 

Tented  by  .  r       j 

the  other   benefit  the  contract  is  to  be  executed,  the  other  alter- 
^**^'       native  is  discharged    and  need  not  be  performed.^ 
Therefore  in  debt  on  an  obligation  conditioned  for 
the  delivery  up  by  the  defendant  to  the  plaintifE  of 
three  obligations  in  which  the  plaintiff  was  bound  to 
the  defendant,  or  for  the  execution  to  the  plaintiff  of 
such   release  of  them  as  should  be  devised  by  the 
plaintiff's   Counsel  before    Michaelmas,    a  plea  that 
neither   the  plaintiff  nor   his   Counsel  devised  any 
release  before  Michaelmas  was  held  good  by  a  majo- 
rity of  the  Judges  in  the  Queen's  Bench,  on  the  ground 
that,  where  the  obligee  disables  the  obligor  to  perform 
the  one  part,  the  law  discharges  him  from  the  other.* 
This  authority  was  followed  by  another  case  in  the 
same   Court,   in  which,  in  debt  on  a  bond  by  the 
defendant  conditioned  to  grant  an  annuity  within  six 
months  after  the  death. of  A.,  and  if  he  refused,  on 
request  then  to  pay  300/.,  a  plea  that  no  grant  had 
been  tendered  within  six  months  was  held  good.' 
Theprin-       §  1017.     The  principle  of  these  cases  is  obvious: 
^me        the  contract  gives  the  party  to  perform  an  election, 
***^'        and  creates  an  obligation  to  perform  only  the  elected 
thing :  but  the  other  party  has  destroyed  the  election, 
and  so  has  released  the  performing  party  from  his 
obligation  to  do  anything, 
iv.  One         §  1018.     (iv.)  Where  one  alternative  is  prevented 
tive  pre-    by  the  act  of  a  stranger  rendering  his  performance 
i^a         impossible,  the  other  alternative .  must  be  performed. 
•*~»^-    This  was  held  in  a  case  in  the  4th  of  Henry  VII., 
which  decided  that  if  one  be  obliged  to  enfeoff  me  of 

>  Com.  Dig.  Condit.  K  2.  ^  Batikd  y.  Batikd,  1  Mod.  265 ; 

'  Orenningham    y.    Ewer,    Oro.      2  Mod.  200. 
Eliz.  396,  539. 
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certain  lands,  or  to  marry  A.  S.  before  such  a  day,  5^™- 

and  a  stranger  marry  A.  S.  before  the  day,  the  obligor 

must  make  a  feoffment  of  the  lands  :  but  otherwise  if 
the  obligee  married  A.  S.  before  the  day,  for  then  the 
other  alternative  is  discharged.^ 

§  1019.     (v.)  If,  after  the  party  to  perform  has  ^^?®°*^ 
elected  to  perfolm  one  alternative,  that  alternative  tive  be- 
becomes  impossible,  the  effect  of  the  impossibility  is  impoB- 
precisely  the  same  as  in  the  case  of  a  single  contract, 
for  by  election  the  contract  has  become  single.     The 
performing    party  therefore  is  ordinarily  liable  in 
damages.^ 

>  Quoted    in    Qrenningham    y.  ^  Brown  y.  Royal  Imurance  Co,f 

Ewer,  Cro.  Eliz.  397.  1  El.  &  El.  853. 


H  H  2 


of  reedB- 
Bion. 


CHAPTER  XXIV. 

OF  THE  EESCTSSION  OP  THE  CONTRACT. 

Ch?x3dv.'  §  1020.  The  rescission  of  a  contract  necessarily 
Grounds  constitutcs  a  bar  to  its  performance  by  either  of  the 
parties  to  it.     The  rescission  may  result  from — 

(i.)  A  simple  agreement  between  the  parties  to 
rescind  the  contract ; 

(ii.)  An  agreement  between  the  parties  to  new 
terms  which  put  an  end  to  the  terms  of  the  old 
contract ; 

(iii.)  An  agreement  between  the  original  parties 
and  a  third  person,  by  which  the  third  person  takes 
the  place  of  one  of  the  original  contractors ; 

(iv.)  An  exercise  of  a  power  to  rescind  reserred 
by  the  contract  to  one  or  both  of  the  contractors ; 

(v.)  An  exercise  of  the  right  to  rescind  which 
results  to  the  injured  party  from  misrepresentation, 
fraud  or  mistake  in  relation  to  the  contract ; 

(vi.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party's  abso- 
lute refusal  to  perform  the  contract  or  unreasonable 
delay  in  its  performance  ;    ' 

(vii.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party^s  having 
made  performance  impossible ; 

(viii.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  want  of  mutuality  on 
the  part  of  the  other  contracting  party ; 

(ix.)  An  exercise  of  a  statutory  power  to  rescind 
in  case  of  bankruptcy. 
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Pakp  III, 
Ch.  zziv. 

i,  A  simple  agreement  to  rescind.  

§  1021.  Generally  speaking,  the  parties  to  a  con-  Agree- 
tract,  supposing  them  both  to  continue  sui  juris  and  rosomd. 
capable  of  contracting,  have  a  right  to  determine  it  by 
an  agreement  to  rescind  it,  or,  to  use  other  words,  a 
waiver  and  abandonment  by  mutual  consent  of  the 
parties  :  and  this  they  may  do  even  when  the  contract 
between  them  affects  the  interests  of  some  third  person ; 
except,  it  seems,  where  there  has  been  a  part  perform- 
ance of  it  affecting  the  third  person.  So  that  where 
A.  by  deed  contracted  with  B.  that  A.'s  son  should 
reside  with  and  be  brought  up  by  B.,  who  covenanted 
to  leave  him  certain  property,  and  there  was  no 
appreciable  part  performance  as  regards  the  child,  so 
that  his  condition  in  life  had  not  been  altered,  and  no 
expectation  on  his  part  was  defeated,  it  was  held  that 
A.  and  B.  might  by  agi'eement  rescind  the  deed, 
though  it  would,  it  seems,  have  been  different  if  there 
had  been  any  part  performance  affecting  the  child.* 

§  1022.     An  agreement  to  rescind  a  contract  which  Parol 
is  in  writing  *  or  under  seal  *  may  clearly  in  Equity  be  to  reacind 

•I  1  writinflr  or 

by  parol.  deed. 

§  1023.  Against  this  conclusion  various  argu-  Objection 
ments  have  at  various  times  been  raised :  it  has  been  ofUw.  * 
urged  that  the  rule  of  law  does  not  allow  the  variation 
of  a  contract  that  has  been  reduced  to  writing  to  be 
evidenced  by  parol ;  but  to  this  it  has  been  replied  that 
rescission  is  not  variation,  that  the  law  allows  parol 
evidence  of  matters  collateral  to  the  contract,*  and  that 
rescission  or  waiver  being  in  its  nature  subsequent  and 

1  HiU  y.  G<m7ne,  1  Beay.  540;  Bro.    P.    C.    151.      See,    for   the 

8.  0.  5  My.  &  Gr.  250 ;  9wpra,  §  204.  doctrine  at  Common  Law,  Qoe9  y. 

*  DavU  y.  Symonds,  1  Cox,  402,  Lord  Nugent,  5  B.  &  Ad.  58;  Harvey 

406.  T.  Qrabham,  5  A.  &  E.  61. 

»  Hill  y.  Qomme,  1  Beay.  540;  *  Pym  y.  Campbell,  6  BL  &  Bl, 

Lady  Laneshorough  y.  Ock$hoU,   1  370, 
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Past  in. 
Oh.  zziT. 


Objention 
fromSta- 
tateol 
Fraadfl. 


Agree- 
ment to 
rescind 
eyidenced 
by  con- 
duct. 


collateral  to  the  contract  may  therefore  be  proved  by 
parol  testimony.* 

§  1024.  Again,  it  has  been  urged  that  the  Statute 
of  Frauds  precludes  parol  evidence  of  rescission  of  con- 
tracts relating  to  land:  for  a  contract  to  waive  a 
purchase  of  land  as  much  relates  to  land  as  the  original 
contract.'  But  it  is  replied  that  the  rescinding  con- 
tract is  not  the  contract  on  which  the  action  is  brought, 
and  that  whilst  the  statute  provides  that  no  action  shall 
be  brought  on  any  contract  of  the  descriptions  there 
specified,  except  it  be  in  writing,  it  does  not  provide 
that  every  such  written  contract  shall  support  an  action. 
In  the  result  it  is  perfectly  well  ascertained  that  a 
contract  in  writing,  and  by  law  required  to  be  in 
writing,  may  in  Equity  be  rescinded  by  parol ; '  and 
waiver  by  mutual  parol  agreement  therefore  furnishes 
a  sufiScient  defence  to  an  action  for  specific  per- 
formance.* 

§  1026.  Any  circumstances  or  course  of  conduct 
from  whence  can  be  clearly  deduced  an  agreement  to 
put  an  end  to  the  original  contract  will  amount  to  a 
rescission  of  it.  Thus,  to  give  one  or  two  examples  : 
where,  on  default  in  payment  of  the  purchase-money, 
one  party  said  to  the  other  that  there  must  be  an  end 
of  the  negotiation,  and  the  other  assented,  the  contract 
was  held  to  have  been  rescinded.*  And  where  the 
vendor  was  allowed  for  a  long  period  to  remain  in 
possession,  and  the  purchaser's  representatives  seven- 
teen years  afterwards  treated  themselves,  in  a  deed 


>  Davis  y.  Symonds,  1  Cox,  402, 
406.  This  seems  denied,  as  to 
waiver  at  Common  Law,  by  Lord 
Hardwicke  in  Bell  y.  Howard,  9 
Mod.  305. 

*  Per  Lord  Hardwicke  in  Buck^ 
house  T.  Crosby,  2  Eq.  Gas.  Abr.  33. 

'  Chman  t.  Salisbury,  1  Vem. 
240;  Inffe  y.  Lippingwell,  2  Dick. 
469 ;  S.  0.  5  Vin.  Abr.  516,  pi.  22  ; 


per  Grant  M.B.  in  Ex  parte  Lord 
llchester,  7  Ves.  377.  See  also  Back- 
house y.  Mohun,  3  Sw.  434  n. ;  Buck- 
house  y.  Crosby,  2  £q.  Gas.  Abr.  32, 
pi.  44. 

*  Davis  y.  Symonds,  1  Cox,  402 ; 
Robinson  y.  Page,  3  Buss.  114. 

*  Carter  y.  Dean  of  Ely,  7  Sim. 
211. 


OP  THE  BESCISSION  OP  THE  CJONTEACT,  471 

between  the  partieB,  as  entitled  to  interest  on  the  debt  ^"^J* 

which  had  been  the  consideration  for  the  sale,  and  not 

to  the  rents  and  profits  of  the  land^  the  contract  was 
held  to  have  been  waived.* 

§  1026.  But  the  Court  must  be  satisfied  of  this  Endcmoe 
total  abandonment  by  both  parties  of  the  contract,  dear. 
"The  Court,"  said  Lord  St.  Leonards,  "requires  as 
clear  evidence  of  the  waiver  as  of  the  existence  of  the 
contract  itself,  and  will  not  act  upon  less."  *  And  in 
another  case  his  Lordship  said  that,  unless  a  party  has 
by  his  conduct  forfeited  his  right,  "  abandonment  of  a 
contract,  according  to  the  law  of  this  Court,  is  a 
contract  in  itself;"  and  accordingly  he  refused  to 
hold  a  loose  conversation,  which  was  alleged  as  a 
waiver  of  a  contract  for  a  lease,  to  amount  to  such  a 
new  contract.® 

§  1027.     To  these  cases  may  be  likened  those  Absolute 
where  an  absolute  refusal  of  one  party  gives  rise  to  a  of  one 
right  to  rescind  in  the  other :  the  refusal  must  be  clear,  ^    ^* 
total,  and  unqualified.* 

§  1028.     An  agreement  to  rescind  an  existing  con-  There 
tract  must  amount  to  a  total  abandonment  of  the  whole  total 
contract,  and  not  to  a  partial  waiver  of  some  of  its  J^f^^' 
terms :  for  to  allow  of  such  a  proceeding  in  the  case  of 
a  written  contract  would  be  to  have  a  contract  proved 
partly  by  writing,  and  pai-tly  by  parol :  *  it  would  be 
a  parol  novation  of  a  written  contract,  which  is  in- 
admissible where  the  law  requires  the  contract  to  be 
evidenced  by  writing :  ^  and  therefore  the  agreement, 

^  Earlof  Bos8e  Y,  Sterling,  4  DoWf  '  Moore  v.  Crofton,  3  Jon.  &  L. 

442.     See  also  H^  v.  Oomme,   1  438,  445 ;  Whittaker  y.  Fox,  14  W. 

Beav.  540;  Lowther  y.  Heaver,  41  E.  192. 

Ch.  D.  248,  268.  *  Ehren^perger  y.  Anderson,  3  Ex. 

s  Carvlan  y.  Brahazon,  3  Jon.  &  148 ;  Avery  y.  Bovoden,  5  El.  &  Bl. 

L.  200,  209 ;  Whittaker  y.  Fox,  14  714 ;  6  id.  953 ;  infra,  §  1060. 

W.  E.  192 ;  Harrison  y.  Brown,  14  *  Qoss  y.  Lord  Nugent,  5  B.  &  Ad. 

W.  B.  193  n. ;  Clifford  v.  KeUy,  7  58. 

It.  Oh.  E.  333 ;  Carton  y.  Bury,  10  •  Infra,  {  1038. 
Lr.  Ch.  B.  at  p.  400. 
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Ch.  xxiv. 


Casefl  at 
Common 
Law. 


Conduct 
may  pre- 
vent 
party's 
rightfl, 
yet  not 
be  are- 
scission. 


or  the  circumstances  from  which  it  is  inferred,  must 
show  an  absolute  dissolution  and  abandonment  of  the 
contract.* 

§  1029.  The  cases,  of  which  many  have  arisen 
at  Common  Law  (and  which  will  be  considered  subse- 
quently *),  of  the  rescission  of  a  contract  by  the  one 
party,  based  on  an  absolute  refusal  to  perform  by  the 
other,  may  well  be  brought  under  the  head  of  agree- 
ment to  rescind. 

§  1030.  It  is  to  be  borne  in  mind  that  the  conduct 
of  one  party  which  may  debar  him  from  insisting  on  a 
contract  may  yet  not  prevent  its  being  enforced  against 
him  or  amount  to  a  rescission  of  it : '  and  further,  that 
there  are  many  cases  in  which  there  has  been  such  a 
departure  in  conduct  from  the  contract  between  the 
parties,  that  the  Court  will  refuse  to  execute  the  con- 
tract, though  the  effect  of  that  conduct  may  not  have 
been  to  substitute  a  valid  contract  for  the  old  one,  or 
absolutely  to  rescind  the  old  one  for  all  purposes.* 


Second 
agreement 
incon- 
sistent. 


Altera- 
tion not 
amonnt- 


ii.  An  agreement  upon  new  terms. 

§  1031.  Where  the  parties  to  a  contract  come  to  a 
fresh  agreement  of  such  a  kind  that  the  two  cannot 
stand  together,  the  effect  of  the  second  agreement  is  to 
rescind  the  first.  This  is  one  form  of  novatio  in  the 
Roman  Law.* 

§  1032.  But  it  is  not  every  change  in  a  term  of  the 
original  contract  which  will  amount  to  such  a  substitu- 


»  Price  V.  Dyer,  17  Ves.  356; 
Iiobineo7i  y.  Page,  3  Bubs.  114.  Lord 
Thurlow  seems  to  have  thought  that 
a  part  might  be  rescinded  by  parol, 
in  Jordan  v.  Sawhins,  1  Ves.  Jan. 
404. 

3  See  infra,  }  lOeO. 

'  Price  V.  Aeshdon,  1  Y.  &  0.  Ex. 
82. 

4  An  example  of  this  seems  af- 


forded by  the  case  of  the  Paris  Cho^ 
colate  Co,  v.  Crystal  Palace  Co,y  3 
Sm.  &  Gif.  119. 

*  **  Novatio  est  prions  debiti  in 
aliam  obligationem  aut  dvilem  aut 
naturalem  transfasio  et  transLatio : 
hoc  est  cum  ex  prsecedenti  causft  ita 
noya  constituatur,  ut  prior  perima- 
tur."  Dig.  Ub.  xlyi.  t.  2,  c.  1.  See 
also  Instit.  lib.  iii.  tit,  30,  s.  3. 
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tion  as  to  extinguish  that  contract.     Thus  where  there  ^^  iii. 


was  a  contract  for  a  lease,  and  a  parol  agreement  was  : 
subsequently  made  for  the  reduction  of  the  rent  which,  novation. 
it  was  contended,  worked  a  rescission  of  the  original 
contract.  Lord  St.  Leonards  said,  "  I  should  be  sorry 
to  hold  that  because  a  landlord  abates  the  rent  for  a 
time  or  permanently,  he  therefore  abandons  the  whole 

contract I  should  do  a  most  mischievous  thing 

were  I  to  hold  that  a  mere  abatement  of  rent,  which 
occurs  every  day,  would  altogether  put  an  end  to  the 
existing  contract,  and  create  a  new  tenancy  from  year 
to  year.  The  abatement  of  the  rent  was  rather  a  con- 
firmation of  the  existing  tenancy,  with  a  relaxation  of 
one  of  the  terms  of  it."* 

§  1033.  So  also  a  suggestion  made  by  either  party  Conoes- 
after  contract  for  the  purpose  of  obviating  any  diffi- 
culties in  the  completion  of  it,  will  not  be  taken  to 
amount  to  a  novation :  so  to  hold  would  be  to  preclude 
parties  from  endeavouring  to  remove  objections  by 
concessions  of  any  kind.* 

§  1034.  But  where,  the  defendant  being  in  pos-  Moore  t. 
session  of  a  house  under  a  contract  for  a  lease,  the  ^^ 
plaintiff  and  the  defendant  entered  into  a  further 
contract  to  the  effect  that  the  plaintiff  would  accept 
H.  W.  as  his  tenant  in  lieu  of  the  defendant  and  on 
the  same  terms,  the  defendant  undertaking  to  guarantee 
the  rent  during  H.  W.'s  tenancy,  and  H.  W.  accord- 
ingly for  several  years  occupied  the  property  and  paid 
rent,  it  was  held  that  the  latter  contract  must  be 
considered  a  substitution  for  the  former.* 

§1036.     As  it  is  the  existence  of  the  new  contract  Novation 
that  works  the  extinction  of  the  old,  this  new  one  avaHd 
must,  of  course,  be  a  valid  contract :   so  that,  for  ®*'^*'*°*" 
instance,   where  a  second    contract  is   alleged,    but 

^  Clarke  v.  Mocrty  1  Jon.  &  L.      particularly  61. 
723,  particularly  728-9.  '  Moort  v.  Marrahle,  L.  E.  1  Ch. 

«  Monro   v.    Taylor,   8  Ha.   51,      217. 
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I              ?f"™-  without  consideration,  the  original  contract  will  re- 
i  main  intact,  and  may  be  executed  without  regard  to 

the  second.* 
ETidence.       §  1036.     This  makcs  it  requisite  to  consider  the 

evidence  of  the  new  contract  alleged. 

1.  Original      (1.)  Where  the  original  contract  is  by  parol,  the  new 

contract  a  t      <i  i      i 

hy  parol.    One  may,  oi  course,  be  by  parol  also. 

2.  Original      §  1037.     (2.)  Where  the  original  contract  was  in 
^^l^^g,  writing,  though  not  by  law  required  so  to  be,  the  new 

contract  may  be  evidenced  in  any  way  which  establishes 
it  according  to  the  principles  of  the  Court.  Thus  a 
contract,  though  under  seal,  may  in  the  contemplation 
of  a  Court  of  Equity  be  waived  by  a  course  of  conduct 
from  whence  the  presumption  of  a  new  contra^jt  in 
substitution  arises.  "In  ordinary  partnerships,"  said 
Lord  Eldon,  "nothing  is  more  clear  than  this,  that 
although  partners  enter  into  a  written  agreement, 
stating  the  terms  upon  which  the  joint  concern  is  to 
be  carried  on,  yet  if  there  be  a  long  course  of  dealing, 
or  a  course  of  dealing  not  long,  but  still  so  long  as  to 
demonstrate  that  they  have  all  agreed  to  change  the 
terms  of  the  original  written  agreement,  they  may  be 
held  to  have  changed  those  terms  by  conduct."  *  And 
accordingly,  in  another  case,  where  a  contract  for  a 
partnership  was  decreed  to  be  specifically  executed, 
the  Court  directed  an  inquiry  whether  any  and  what 
variations  had  been  made  in  the  original  contract  by 
the  consent  of  the  partners,  and  directed  the  deed 
to  be  settled  by  the  Master  having  regard  to  such 
variations.* 
3. Original  §  1038.  (3.)  Where  the  original  contract  is  by 
b^'uw  *  l^w  required  to  be  in  writing,  the  new  one  must  be  in 
tobe^     writing  also,  if  the  plaintiflE  insists  on  it  as  part  of  his 


writing. 


^  Bohs(m  V.  Collins f  7  Ves.  130.  |>erLordLaiLgdaleM.B.  in  Smith  y. 

>  Const  y.  Harris,  T.  &  E.  496,  Jeyes,  4  Beay.  605. 

623 ;  Qeddes  y.  Wallace,  2  Bli.  270,  '  England  y.  Curling,  8  Beay.  129, 
297 ;  Jackson  y.  Sedgtvick,  1  Sw.  460; 
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case ;  so  that,  for  instance,  where  the  relation  of  land-  5t**  ^?- 

'  '  Oh.  zxiy. 


lord  and  tenant  is  constituted  by  writing,  a  contract 
for  an  abatement  of  rent  set  up  by  the  plaintiff  must 
be  in  writing  also.*  From  the  principles  of  the  Court, 
however,  in  regard  to  part  performance,  an  exception 
naturally  arises,  as  the  new  contract  may  in  this,  as  in 
any  other  case,  be  by  parol,  if  supported  by  acts  of 
part  performance.  Thus,  for  example,  where  W. 
leased  to  N.  a  house  for  eleven  years,  and  was  to 
allow  £20  for  repairs,  and  this  contract  was  signed 
and  sealed  by  the  parties,  and  N.,  finding  that  the 
repairs  of  the  house  would  cost  more  than  £20,  laid 
out  a  further  sum,  in  consequence  of  W.'s  having  pro- 
mised to  enlarge  the  term,  but  without  mentioning  for 
what  term :  Jekyll  M.R.  carried  the  parol  contract 
into  effect,  on  the  ground  that  it  was  a  new  contract, 
and  that  the  laying  out  the  money  was  a  part  per- 
formance on  the  one  part,  which  made  it  needful  to 
execute  the  parol  contract  on  the  other.^ 

§  1039«     But  where  the  new  contract  is  relied  on  Where 
only  as  an  extinguishment  of  the  old  one,  the  mere  fact  t^|i^. 
that  it  is  not  in  writing,  and  so  could  not  be  put  in  suit,  ^i^ai 
seems  to  be  no  ground  for  denying  its  effect  in  rescind-  ^°^* 
ing  the  original  contract.     The  Statute  of  Frauds  does 
not  make  the  parol  contract  void,  but  only  prevents 
an  action  upon  it ;  and  it  does  not  seem  to  be  necessary 
to  the  extinction  of  one  contract  by  another  that  the 
second  contract  could  be  actively  enforced.    The  point 
has  never,  it  is  believed,  been  matter  of  decision.®    But 
in  point  of  principle  it  seems  to  stand  on  the  same  foot- 
ing as  a  simple  agreement  to  rescind. 

^  O'Connor  y.  Spaightf  1  Sch.  &  tract  at  Cominon  Law  to  vary  (in 

Lef.  305.  effect)  the  terms  of   a  deed,   see 

»  6  Vin.  Abr.  522,  pi.  38.  Nash  v.  Armstrong,  10  0.  B.  N.  S. 

>  See  Viimius,  Oommen.  in  Inst.  259. 
lib.  iii.  tit.  30.    As  to  a  parol  con- 
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c£?xxiv!  iii.  -4^  agreement  mth  a  third  person. 

Third  per-  §  1040 .  An  agreement  between  the  original  parties 
stituted'  aiid  a  third  person,  by  which  the  third  person  takes  the 
place  of  one  of  the  original  contractors,  creates  a  new 
contract  on  the  old  terms  between  the  new  parties  and 
rescinds  the  original  contract. 
Morton's  §  1041.  So  whoro  M.  agreed  with  a  company  to 
take  certain  shares,  and  no  payment  was  made  by  M., 
so  that  according  to  the  contention  of  the  liquidator  of 
the  company  he  had  no  right  to  the  shares :  and  M. 
then  transferred  the  shares  to  G.,  and  G.  was  registered : 
it  was  held  that,  assuming  the  contention  to  be  correct, 
the  contract  with  M.  was  resting  in  fieri^  and  the  trans- 
fer to  which  the  company  was  a  party  constituted  a 
new  contract  to  take  the  same  shares  between  the  com- 
pany and  G.,  and  that  the  old  contract  with  M.  was 
discharged  by  the  new  contract  with  G.^ 
Be-saie  §  1042.     So  again  where  A.  sold  shares  to  B.,  and 

B.  sold  them  to  C,  and, A.  executed  a  deed  of  transfer 
to  C,  which  C.  refused  to  register ;  A.  brought  a  bill 
for  specific  performance  against  B.,  but  it  was  held  that 
A.,  having  assigned  the  shares  to  C,  had  determined 
the  privity  of  contract  with  B.,  and  that  he  could  not 
make  a  title  to  the  shares.  The  main  question  in  the 
case  was  whether  C.  was  merely  the  nominee  of  B.,  or 
there  was  a  substantive  contract  between  A.  and  C. :  the 
latter  was  the  view  taken  under  the  circumstances.' 
Novation  §  1043.  In  the  chapter  on  contracts  for  the  sale  of 
S^.  ^  shares,'  it  will  be  seen  that  questions  of  novation  by 
the  introduction  of  a  third  person  arise  upon  sales  on 
the  Stock  Exchange.  The  reader  is  referred  to  that 
chapter  for  their  bearing  on  the  question  of  novation. 

»  Morton's  case,  L.  E.  16  Eq.  104.  Hall  v.  Laver,  3  Y.  &  0.  Ex.  191 ; 

Gf.  Ex  parte  Beres/ordy  2  Mac.  &  Stanley  y.  Chester  and  Birkenhead 

G.  197;  Moore  Y.Marrable,  L.  B.  1  RaUtvay  Co.,  9  Sim.  264;  S.  0.  3 

Ch.  217.  My.  &  Or.  773 ;  supra,  §  177. 

»  8haw  V.  Fisher,  5  De  G.  M.  &  *  Infra,  Part  VI.  cihap.  i. 
G.  596;  Holden  v.  ffayn,  1  Mer.  47; 
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§  1044.     There  are  two  other  classes  of  contracts  ^^™* 
in  respect  of  which  the  question  of  novation  has  f  re-  ^^ — 
quently  arisen — ^the  first  relating  to  continued  dealings  ***®"^ 
between  A.  and  one  set  of  partners  and  A.  and  another 
set  of  partners  successors  in  trade  to  the  former ;  and 
the  second  relating  to  the  dealings  of  a  person  insured 
in  one  company  and  continuing  to  make  payments  to 
another  with  which  the  first  had  amalgamated,  or  to 
which  it  had  assigned  its  business.    The  full  discussion 
of  these  classes  of  cases  would  be  too  remote  from  the 
subject  of  these  pages  to  be  here  proper. 

iv.  Exercise  of  a  power  to  rescind  reserved  hy  the 

contract 

§  1046.     Generally  speaking,  one  party  to  a  con-  Express 
tract  cannot  rescind  it,  except  by  consent  of  the  other  S^^d. 
party :  but  this  general  principle  is  liable  to  exceptions. 
The  first  that  falls  to  be  noticed  is  where  the  contract 
reserves  to  one  or  both  of  the  contracting  parties  a 
power  in  certain  specified  circumstances  to  rescind  the  . 
contract.*     Such  stipulations  are  frequent  in  contracts 
for  the  sale  of  land.     It  will  be  desirable  briefly  to 
consider  these  stipulations. 

§  1046.  When  a  contract  stipulates  that  on  the  Contract 
happening  of  a  certain  event  it  shall  be  void,  the  con-  in  speoi- 
struction  put  upon  it  by  the  Courts  generally  is,  that 
it  may  on  this  event  be  rescinded  by  the  party  injured 
by  such  event.  Thus  a  proviso  that  in  case  the  vendor 
of  an  estate  cannot  deduce  a  good  title,  or  the  purchaser 
shall  not  pay  the  money  at  the  appointed  day,  the  con- 
tract shall  be  void,  has  been  held  to  mean  that  in  the 
former  case  the  purchaser,  and  in  the  latter  the  vendor, 
may  avoid  the  contract,  and  not  that  the  contract  is 
utterly  void.' 

^  E.  g.  Marsden  t.   Samhell,  28      See  also  Doe  d.  Nash  y.  Birch,  1  M. 
W.  E.  952.  &  W.  402 ;  Hyde  v.  Watts,  12  M.  & 

»  Roberts  y.  WyaU,  2  Taunt.  268.      W.  254. 
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PAMin.       ^  1047.     A  riffht  to  rescind  a  contract  on  the  non- 

Ch.  zxiY.  ^  ^  ,     , 

—7 —  performance  of  an  act,  which  act  it  is  the  duty  of  the 
how  to  be  party  invested  with  the  right  of  rescission  to  perform 
if  he  can,  will  not  give  such  party  a  right  to  refuse  to 
perform  his  part  of  the  contract,  but  will  be  held  to 
apply  where  the  act  cannot  be  done :  thus  where  there 
is  a  condition  that,  if  any  objection  shall  not  be  removed 
within  a  limited  time,  the  vendor  shall  be  at  liberty  to 
annul  the  contract,  the  vendor  is  not  entitled  to  n^lect 
to  remove  any  objection,  and  then,  on  the  strength  of 
his  own  neglect,  to  annul  the  contract  ;^  but  the  condi- 
tion will  entitle  him  to  rescind  the  contract  if,  having 
done  all  that  is  incumbent  on  him,  he  fail  to  show  a 
good  title.*  But  where  the  right  to  rescind  is  limited 
to  arise  in  case  of  his  being  unable  or  unwilling  to  do 
the  act,  the  case  is  of  course  different,  and  he  is  gene- 
rally exempted  at  his  election  from  any  obligation  to 
do  the  act.*  The  person  entitled  to  rescind  is  not 
bound  to  give  notice  of  his  intention  so  to  do,  nor  to 
afford  a  hci^  pcenitentice  to  the  other  side.* 
Must  the  §  1048.  Where  the  power  to  rescind  is  reserved 
be  reason-  in  the  cvcut  of  the  Vendor's  being  unable  or  unwilling 
to  comply  with  a  requisition  by  the  purchaser,  can 
he  exercise  the  power  arbitrarily  at  his  own  will  and 
pleasure,  or  can  he  not  ?  Is  he  at  liberty  to  exercise 
it  without  showing  some  reasonable  ground  for  refusing 
to  comply  with  the  requisition,  or  must  he  show  such 
ground?  Opinions  have  not  been  uniform  on  this 
point.     In  one  case*^  it  was  observed  by  Bacon  V.C. 


able? 


»  Grmves  v.  Wilsm,  26  Beav.  290; 
cf.  Be  Jackson  and  OakshoU,  14  Gh.  D. 
851. 

'  Page  v.  Adams,  4  Beay.  269. 

3  Tanner  v.  Smith,  10  Sim.  410 ; 
Morley  v.  Cook,  2  Ha.  106 ;  Duddell 
y.  Simpson,  L.  B.  2  Ch.  102,  yary- 
ing  S.  0.  L.  B.  1  Eq.  578 ;  Gray  y. 
Fowler,  L.  B.  8  Ex.  249.  See  how- 
eyer  Powell  y.  Powell,  L.  B.  19  Eq. 


422 ;  Be  Jackson  and  Oakshoii,  14 
Gh.  D.  851. 

^  Duddell  y.  Simpson,  2  Oh.  102 ; 
In  re  Dames  and  Wood,  29  Ch.  D. 
626;  In  re  Starr-BowkeU  Society 
and  Sibun,  42  Gh.  D.  375. 

»  In  re  Dames  and  Wood,  27  Gh. 
D.  172 ;  but  cf.  In  re  Monckton  and 
Qilzean,  27  Gh.  D.  555. 
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that  "the  unwillingness  is  as  much  a  part  of  the  con-  q^'^™' 

tract  as  the  inability."     In  an  earlier  case^  Turner  L.J.  

seems  to  have  been  of  a  different  opinion;  and  it 
must  now  be  considered  as  the  result  of  the  authorities 
and  dicta  that  a  vendor  cannot  capriciously  and 
arbitrarily  rescind.*  So  where  a  vendor  who  had 
reserved  such  a  power  to  himself,  in  case  of  requisi- 
tions on  conveyances,  unreasonably  insisted  that 
certain  words  should  be  inserted  in  a  conveyance, 
and  the  purchaser  rightly  resisted  the  insertion,  it 
was  held  by  Pearson  J.  that  the  vendor  had  no  right 
to  rescind.® 

§  1049.     When  the  reasonableness  of  the  exercise  Burden 
of  the  power  is  in  question,  on  which  side  does  the  Ltorea- 
burthen  of  proof  lie  ?    It  may  be  suggested  that  it  ^^^®' 
ought  to  lie  on  the  party  asserting  that  it  had  been 
unreasonably  exercised. 

§  1060.  Instances  of  the  exercise  of  this  right  to  instances 
rescind  may  be  found  in  the  following  cases.^  The  ofrfght^ 
contract  stipulated  that  if  from  any  cause  whatever  the 
purchase  was  not  completed  by  the  time  specified,  the 
vendor  was  to  be  at  liberty  to  annul  the  contract.  At 
the  day  appointed  the  parties  met,  and  the  vendor 
offered  and  the  purchaser  accepted  the  vendor's  under- 
taking to  satisfy  certain  unsatisfied  requisitions. 
Nevertheless  the  purchaser  refused  to  pay  the  purchase- 
money,  whereupon  the  vendor  said  that  he  would 
annul  the  contract  if  the  money  was  not  paid :  the 
purchaser  refused  to  pay  till  the  requisitions  were 
satisfied :  the  vendor  on  the  same  day  annulled  the 
contract  by  notice,  and  successfully  maintained  a  bill 


1  DuddeU  y.  SimpMUj  2  Gh.  102.  712 ;  cf.  In  re  MonekUm  andGUzean, 

^  In  re  Dames  and  Woody  29  Gh.  27  Ch.  D.  555,  where  the  power  was 

D.  626;  In  re  Starr^BowkeU  Society  held  not  to  include  the  objection 

and  Sihuny  42  Gh.  D.  375.  made. 

»  Hardman  v.  CAiW,  28  Gh.  D.  *  See  too  infra,  §  1196. 
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^LKPin.  for  an  injunction  to  restrain  any  proceedings  at  Law 

— '- '  on  the  contract.* 

MawttmY.  §  1051.  In  another  case,  one  condition  provided 
that  if  any  objection  to  title  were  persisted  in,  the 
vendor  might  rescind  the  contract :  another  provided 
that  if  any  mistake  should  appear  in  the  description  of 
the  property  or  of  the  vendor's  interest  therein,  com- 
pensation should  be  given.  A  question  arose  as  to 
the  rights  of  the  lord  of  the  manor  to  certain  mines  or 
minerals :  the  purchaser  claimed  compensation  and  the 
vendor  rescinded :  the  purchaser  brought  his  bill  for 
performance  with  compensation :  the  vendor  relied  on 
his  rescission.  The  Court  held  that  the  question  in 
dispute  was  one  of  title,  and  that  the  vendor  was 
therefore  entitled  to  rescind.* 
Vendor  §  1052.    A  Condition  enabling  the  vendor  to  annul 

any  tiUe.  the  salo  if  the  purchaser  should  make  any  objection  or 
requisition  which  the  vendor  should  be  unwilling  on 
the  ground  of  expense  or  otherwise  to  comply  with, 
does  not  enable  a  vendor  who  shows  no  title  whatever 
to  rescind.  Such  a  vendor  was  consequently  made  to 
pay  damages  for  his  non-performance.» 
Within  S  1053.     Whether  a  right  to  rescind  a  contract 

right  mnst  must  bc  cxercised  within  a  reasonable  time  after  it 
daed.  arises,  or  at  any  tune  before  it  is  waived  or  abandoned, 
may  be  open  to  question.*  But  it  is  conceived  to  be 
clear  that  a  party  who,  having  a  right  to  rescind, 
either  himself  does  some  act  under  the  contract  which 
involves  or  implies  the  continued  existence  of  the  con- 

^  Hudson  y.  Temple^  29Beav.  536.  Part  Y.  chap.  i.  Hi 97. 

Distiiigmsh  Turpin  y.  Cfiamhers,  ib.  ^  See  Morrison  y.  Universal  Ma-- 

104.  rint' I^uranct  Co.,   L.  B.  S  Ex. 

'  Mawson  y.  Fletcher,  L.  B.  10  40,  197,  particularly  205 ;  and  see 

Eq.  212  ;  6  Ch.  91.  Marsden  y.  Sambell,  28  W.  B.  952 ; 

'  Bowman  y.  Hylandy  8  Oh.  D.  Ker  y.  Crowty  I.  B.  7  C.  L.  181 ; 

588  ;  and  see  Re  Jathson  and  Oak^  and  supray  {  739. 
shotty  14  Oh.  D.  851,  cited  infray 
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tract,  or  suffers  the  other  party  to  do  such  act  without  chf  xxiv! 
asserting  the  right  to  rescind,  has  thereby  lost  that 
right. 

§  1064.  Thus  where  conditions  of  sale  stipulated  waiyer 
that  if  there  was  any  objection  which  the  vendor  r^^uo 
should  be  unable  or  unwilling  to  remove  he  might  ^^somd. 
rescind  the  contract,  and  the  purchaser  should  be 
entitled  to  his  deposit  without  interest  or  costs,  it  has 
been  held  that  such  a  condition  is  confined  to  the 
objections  first  taken  after  the  abstract  is  delivered, 
and  that  a  treaty  between  the  parties  for  the  comple- 
tion of  the  purchase  is  a  waiver  of  the  condition,^  it 
being,  of  course,  evidence  of  the  vendor's  willingness 
to  remove  the  objection.  Such  a  condition  will  apply, 
if  it  be  acted  on  by  the  vendor  the  moment  the  defect 
is  known  to  him,  but  will  not  allow  him  to  spend  time 
in  fruitless  efforts  to  remove  the  objection,  and  then  to 
rescind  the  contract  on  the  terms  of  the  condition.* 
And  so  where  money  is  payable  by  instalments,  and 
there  is  a  power  to  rescind  on  breach  of  the  con- 
tract, the  receipt  of  money  due  on  a  subsequent 
instalment  is  a  waiver  of  the  right  to  rescind  for  de- 
fault in  respect  of  a  previous  one.*  So  the  receipt  of 
royalty  at  a  reduced  rate  is  a  bar  to  the  exercise  of  a 
right  of  rescission  reserved  on  the  non-payment  of 
royalty  at  a  higher  rate.* 

§  1066.     Where  the  contract  stipulates  for  a  right  Separate 

«  ...  J,  i     T_  T_         xT-  •  breachea. 

CI  rescission  m  respect  of  separate  breaches,  the  waiver 
of  one  will  not  waive  another :  so  that  where  there  was 
a  contract  for  the  payment  of  money  by  instalments, 
and  that  time  should  be  of  the  essence,  and  further,  a 
power  to  rescind  on  b|pach  of  the  contract,  it  was  held 

1  Tanner  y.  Smith,  10  Sim.  410 ;  1005. 

Morley  y.  Cook,  2  Ha.  106.  See  also  >  Hunter  y.  Danid,  4  Ha.  420. 

(hats  y.  Thcdey,  13  Sim.  206.  *  Warwick  y.  Hooper,  3  Mac.  & 

*  M^CuUoch  y.  Gregory,  1  K.  &  G.  60.  See  s\bo  Langridge  y.  Payne, 

J.  286 ;  Lane  y.  Debenham,  17  Jur.  2  J.  &  H.  423. 

F.  II 
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l^^i^^J-  that  each  default  of  payment  of  an  instalment  at  the 

stipulated  time  was  a  fresh  breach  of  the  contract,  on 

which  the  right  to  rescind  arose.^ 
Condi.  R  1056.     Where  there  are  conditions  for  compensa- 

tioii  for  ,*^  ••oi^^  •^'l      fi  I* 

poBoiBsion   tiou  and  for  rescission'  the  Courts  will,  for  obvious 
another     Tcasons,  generally  construe  them  so  as  to  confine  the 
i^iaaSm  right  to  resciud  to  cases  not  within  the  condition  for 
*  compensation.     Thus,  in  a  case  in  which  particulars 
of  sale  by  error,  but  without  fraud  or  gross  negligence 
on  the  part  of  the  vendor,  described  part  of  the  pro- 
perty as  a  customary  leasehold  holden  of  a  manor 
renewable  every  twenty-one  years  on  payment  of  a 
customary  fine,  and  the  property  was  in  fact  holden 
only  for  a  term  of  twenty-one  years  with  no  customary 
right  of  renewal ;  the  fourth  condition  of  sale,  after 
providing  for  the  delivery  of  the  abstract  and  of  ob- 
jections to  the  title,  stipulated  that  the  vendor  should 
be  at  liberty  at  any  time  after  the  delivery  of  such 
objections  to  vacate  the  sale,  and  that  the  deposit  was 
thereupon  to  be  returned  without  interest,  costs,  or 
other  compensation;  the  fifth  condition  of  sale  pro- 
vided that  the  purchaser  should  accept  the  existing 
lease  and  the  assignment  to  the  vendor  as  a  sufficient 
title  to  this  property;  and  the  sixth  condition  stipu- 
lated that  if  through  any  mistake  the  estate  should  be 
improperly  described  or  any  error  or  mis-statement  be 
inserted  in  the  particular,  the  same  should  not  vitiate 
the  sale,  but  that  compensation  should  be  made  by 
either  party,  as  the  case  might  be.     The  purchaser 
filed  a  bill  for  specific  performance  with  compensa- 
tion, contending  that  the  error  was  within  the  sixth 
condition:  the  vendor  resisted  performance  and  sought 
to  vacate  the  contract,  on  the  ground  that  it  was  within 
the  fourth  condition.     Lord  Hatherley  (then  V,C.),  re- 
ferring to  the  fifth  condition  as  explaining  the  use  of 

>  Hunter  y.  Daniel,  4  Ha.  420.  >  Of.  in/m,  H  1293,  1294. 
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the  word  title  in  the  condition,  held  that  this  was  ^'^^i- 

rather  a  mis-statement  of  the  subject-matter  of  the 

sale  than  of  the  vendor's  title  to  it,  and  therefore 
within  the  sixth  and  not  within  the  fourth  condition 
of  sale  ;  and  he  accordingly  enforced  specific  perform- 
ance with  compensation :  *  and  Lord  Romilly  M.R.  put 
a  lik^  construction  on  similar  conditions  in  a  similar 
case.* 

§  1067.     A  right  to  rescind  on  the  ground  of  the  Cannot  be 

J        "I     •  11  •ii«  J  i  •   •     exeroiaed 

vendor  being  unable  or  unwilling  to  meet  a  requisi-  after 
tion  cannot  be  exercised  after  the  vendor  has  sought  dJhbn. 
to  obtain  a  decision  in  his  favour  on  the  requisition, 
and  judgment  has  been  given  against  him :  and  this 
is  the  case  even  when  the  condition  gives  the  power 
expressly,  notwithstanding  any  previous  litigation : 
litigation  in  this  clause  does  not  include  adverse  judi- 
cial decision.' 

§  1068.  It  remains  to  remark  that  the  plaintiff,  Action 
bringing  an  action  for  the  specific  performance  of  a  resoisaion. 
contract,  may  claim  in  the  alternative  that,  if  the  con- 
tract cannot  be  enforced,  it  may  be  rescinded  and 
delivered  up  to  be  cancelled,*  provided  that  the  alter- 
native relief  is  based  on  the  same  state  of  facts, 
though  with  different  conclusions  as  to  law.*^  When 
the  action  is  brought  by  the  vendor,  and  the  purchaser 
has  been  in  possession,  this  alternative  claim  may 
embrace  an  account  of  the  rents  and  profits.®  But, 
for  the  reason  already  stated,  an  action  to  set  aside  a 
transaction  for  fraud  or,  in  the  alternative,  for  specific 


*  Fainter  v.  Newhy,  11  Ha,  26; 
NtUhorpe  t.  Holgate,  1  Coll.  203. 
See  also  Mawson  t.  Fletcher,  L.  B. 
10  Eq.  212;  6  Ch.  91. 

'  Hay  T.  Smythiea,  22  Beay.  510. 
'  In  re  Arhih  and  CUua^s  Contract, 
1891,  1  Gh.  601. 

*  Masdey  v.  Virgin,  3  Ves.  184 ; 
Coetigan  y.  Hastier,  2  Sch.  &  Lef. 
160,  166;  8tapyUanT.  Seott,  13768. 


425 ;  Clarke  y.  Faux,  3  Buss.  320 ; 
King  y.  King,  1  My.  &  K.  442; 
Douglass  y.  London  and  Norths 
Western  Bailway  Co,,  3  K.  &  J.  173; 
Forster  y.  Oreat  Eastern  Bailway 
Co.,  W.  N.  1868,  122. 

'  Bawlings  y.  Lambert,  1  J.  &  H. 
458 ;  and  see  Ord.  XX.  r.  6. 

'  WHliama  y.  Shaw,  3  Buss. 
178,  n. 
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Ch^xxw*  Performance  of  a  compromise  could  not  be  sustained.* 

And  notwithstanding  the  provisions  of  the  rules  as  to 

alternative  prayer,  it  seems  probable  that  the  same 
conclusion  would  still  be  arrived  at,  on  the  ground 
that  the  claims  wore  inconsistent  and  embarrassing. 


Deoeiyed 
party  may 
resomd. 


V.  Rescission  on  the  ground  of  fraud  or  mistake. 

§  1069.  Either  party  to  a  contract  who  has  been 
led  into  it  by  fraud  may  rescind  the  contract :  *  and 
either  party  to  a  contract  who  by  the  fraud  of  the 
other  party  has  been  prevented  from  obtaining  the 
full  benefit  of  it  may  rescind  the  contract.*  This 
right  is  discussed  in  the  chapter  on  Fraud.* 

Mistake  and  misrepresentation  without  fraud  are 
also  under  some  circumstances  grounds  for  rescission.^ 


Befasalto 
perform. 


vi.   Wliere  one  party  has  refiised  to  perform  or  unreasonably 

delayed  performance. 

§  1060.  Where  one  party  to  a  contract  absolutely 
refuses  to  perform  his  part  of  the  contract  when  the 
hour  for  performance  has  arrived,^  the  other  party 
may  accept  that  refusal  and  thereupon  rescind  the 
contract.  So  that  where  a  man  contracted  to  buy 
straw  to  be  delivered  by  instalments,  and  to  pay  on 
delivery,  and  after  a  time  refused  to  pay  for  the  last 
load  delivered,  and  insisted  on  always  keeping  one 
payment  in  arrear,  the  other  party  was  held  entitled 


^  Cawley  y.  Poole,  1  H.  &  M.  50. 
Distinguiah  Bagot  y.  Eiuton,  7  Gh. 
D.  1. 

2  Onions  y.  Cohen,  2  H.  &  M. 
354,  361. 

>  Panama  dhe.  Telegraph  Co,  y. 
India-ruhber  <fcc  Co.,  L.  E.  10  Ch. 
515. 

*  Supra,  Part  HI.  chap.  xiy. ; 
and  cf.  Car  gill  y.  Bower,  10  Ch. 
D.  502,  and  per  Lord  Blackburn, 


in  Brovmlie  y.  Campbell,  5  App. 
Gas.  at  p.  949. 

'  See  supra,  §  782 ;  and  cf.  Oullen 
y.  O'Meara,  I.  B.  1  0.  L.  640 ;  4 
0.  L.  537  (misdesciiption} ;  Adam 
y.  Newhigging,  13  Ap.  Cas.  308; 
8.  0.  34  Ch.  D.  583  (misrepreeen- 
tation  without  fraud). 

*  Danube  and  Black  Sea  Bailway 
dsc,  Co.  y.  XenoB,  11  C.  B.  N.  S. 
152;  13  C.  B.  N.  S.  825. 
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to  reficind  the  contract.^     But  to  justify  rescission  for  ^^^v 

this  reason  the  refusal  to  perform  must  not  be  mere 

non-performance  or  neglect  in  performance:  'Hhere 
must  have  been  -something  equivalent  to  saying,  ^  I 
rescind  this  contract' — a  total  refusal  to  perform  it,  or 
something  equivalent  to  that  which  would  enable  the 
plaintiff  on  his  side  to  say,  ^  If  you  rescind  the  contract 
on  your  part,  I  will  rescind  it  on  mine.' "  * 

§  1061.  The  true  question  is  that  laid  down  in  Mimtbe 
the  case  of  Freeth  v.  Burr^  viz.,  whether  the  acts  and  * 
conduct  of  the  party  (including  no  doubt  the  words  as 
part  of  the  conduct)  evince  an  intention  no  longer  to 
be  bound  by  the  contract.  The  answer  in  every  case 
is  an  inference  from  the  facts.  On  this  principle,  that 
the  refusal  must  be  absolute,  it  was  held,  in  a  case 
where  a  defendant  to  a  specific  performance  action 
stated  by  the  defence  that  he  was  unwilling  to  com- 
plete, that  the  plaintiff  was  not  at  liberty  at  the 
hearing,  at  which  the  defendant  did  not  appear,  to  ask 
for  an  immediate  judgment  for  rescission  and  repay- 
ment of  the  deposit.* 

§  1062.     The   cases  go  yet  a  step  further,  and  Refiisaibj 
show  that  even  before  the  time  for  performance  has  SonT^" 
come  there  may  be  a  breach  by  anticipation  by  reason 
of  a  wrongful  repudiation  before  the  time   of  per- 
formance.* 

§  1063.     Where,  on  becoming  insolvent,  a  con-  ImoI- 
^acting  party  practically  gives  notice  to  his  creditors  ^'^^^ 
and  those  who  have  contracted  with  him  that  he  does 
not  mean  to  pay  any  of  his  debts  or  perform  any  of 

1  WiihtTs  T.  Beynolds,  2  B.  &  Ad.  »  L.  E.  9  0.  P.  208;  approved  by 

S82.  the  Court  of  Appeal  in  Mersey  Steel 

*  Ehrensperger   v.    Anderson,    3  Co,  v.  Naylor,  9  Q.  B.  D.  648. 
Ex.  148,  per  Parke  B.  at  p.  158 ;  *  SUme  v.  Smithy  35  Ch.  D.  188. 

Bochster  v.  De  la  Torr,  2  Ell.  &  Bl.  *  Eochster  v.  De  la  Torr,  2  Ell.  & 

678 ;  Frteih  v.  Burr,  L.  B.  9  C.  P.  Bl.  678 ;  Frost  v.  Knight,   7  Ex. 

208;  Mersey  Steel  and  Iron  Co.  y.  Ill;   Johnstone  y.  Milling,   16  Q. 

Naylcr,  9  Ap.  Gas.  434.  B.  D.  460. 
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Pabt  III. 
Ch.  xxiy. 


Def eot  of 
subject- 
matter. 


Delay. 


his  contracts,  there  is  a  refusal  which  may  be  accepted 
by  the  other  side,  and  that  by  conduct  as  well  as  by 
express  rescission.* 

§  1064.  Again,  where  the  contract  is  for  the  sale 
of  a  thing,  and  the  only  thing  which  the  vendor  can 
convey  is  different  from  the  thing  contracted  for  in 
an  essential  particular,  the  purchaser  may  treat  this  as 
a  non-performance  by  the  vendor  which  gives  a  right 
to  rescind ;  and  he  may  in  some  cases  do  this,  as  we 
have  already  seen,  even  when  a  clause  for  compensa- 
tion exists  in  the  contract.* 

§  1066.  The  right  to  rescind  which  arises  from 
unreasonable  delay  in  performance  will  be  considered 
in  the  next  chapter.® 


Election 
of  other 
party. 


vii.   Where  one  party  has  made  performance  impossible. 

§  1066.  It  is  a  clear  principle  of  law  that  if  by 
any  act  of  one  of  the  parties  the  performance  of  a 
contract  be  rendered  impossible,  the  other  party  may, 
at  his  election,  rescind  the  contract  :*  so  that  where  A. 
contracted  with  B.  to  supply  B.  with  a  chariot  for  five 
years,  which  A.  was  to  repair,  and  before  tlie  five  years 
had  expired  A.  made  over  the  chariot  to  his  successor 
in  trade,  and  thereby  disabled  himself  from  performing 
the  unperformed  part  of  the  contract,  B.  was  held  at 
liberty  to  rescind  it.*  Similarly  it  seems  clear  that  a 
contract  to  convey  an  estate  may  be  rescinded  if  the 
vendor  convey  the  estate  to  a  third  person  :*  that  a 
contract  to  pay  in  goods  may  be  rescinded  if  the  payer 
part  with  the  goods  :^  that  a  contract  to  write  an  essay 


1  Ex  parte  Chalmers,  L.  B.  8  Ch. 
289;  Mirgan  v.  Bain,  L.  R.  10  0.  P. 
15 ;  cf .  8crimgeour*6  claim,  L.  B.  8 
Ch.  921. 

2  See  supra,  §  877. 

3  See,  too,  Micholls  t.  Corlett,  34 
Beay.  376. 

^  Panama  &c.  Telegraph  Co,  t* 


India-rubber  Ac.  Co.,  L.  B.  10  Ch. 
515,  532. 

B  Bobson  Y.  Drummond,  2  B.  & 
Ad.  303. 

•  Palmer  v.  Temple,  9  A.  &  £. 
508 ;  Lovelock  y.  Franklyn,  8  Q.  B. 
371 ;  Ford  v.  Tilley,  6  B.  &  C.  325. 

^  Keys  y.  Harwood^  2  0.  B.  905. 


OP  THE  RESCISSION  OP  THE  CONTEACT.  487 

for  a  particular  series  may  be  rescinded  if  the  pub-  oh^^v! 

lisher  finally  abandon  the  series:*  that  a  contract  to " 

accept  and  pay  for  a  telegraph  cable  on  the  certificate 
of  an  engineer  may  be  rescinded  if  the  party  to  deliver 
the  cable  bribe  the  engineer.* 

§  1067.     The  impossibility  must,  it  seems,  arise  ^^' 
in  respect  of  some  substantial  or  essential  part  of  the  must  be 
contract  f  though  it  is  not  perhaps  clear  on  principle  stantiai ' 
why  a  contracting  party  who  disables  himself  from  ^ 
performing  modo  etformd  should  be  at  liberty  to  allege 
that  the  incapacity  which  he  has  produced  is  in  a  non- 
essential particular. 

§  1068.  But  even  though  the  particular  in  respect  5?p**J^}*^" 
of  which  the  impossibility  arises  may  not  be  of  the  ducedby 
essence  of  the  contract,  yet  if  it  be  brought  about 
by  the  fraudulent  misconduct  of  the  defendant,  the 
plaintiffs  right  to  rescind  is  clear  in  Equity.  Thus 
where  Company  A.  contracted  with  Company  B.  to 
lay  a  telegraph  cable  for  Company  B.,  and  then 
bribed  the  engineer  for  whose  services  in  certifying 
as  to  the  work  the  contract  provided,  Mellish  L.J. 
held  that  even  if  the  certificate  of  the  engineer  could 
not  be  considered  so  much  of  the  essence  of  the  con- 
tract that  the  plaintiff  would  at  Common  Law  have 
been  entitled  to  rescind,  yet  that  the  fraudulent  mis- 
conduct of  the  defendant  company  having  made  it 
impossible  that  the  plaintiff  company  could  have  the 
full  benefit  of  the  contract,  they  were  at  liberty  to 
rescind.* 

viii.   Want  of  mutuality. 

§  1069.     In  some  cases  at  any  rate  the  want  of  Rescissioii 
mutuality  may   be    a    ground    justifying  rescission,  of  mutu- 

^  Planche  y.  Cdhumy  8  Bing.  14.  India-rtibber  Ac.  Co,,  L.  B.  10  Oh. 

'  Panama  &c.   Telegraph  Co,  y.  at  p.  632. 

India-rubber  Ac,  Co,,  L.  B.  10  Oh.  *  Panama  Ac,  Telegraph  Co,  y. 

515.  India-rtMer  <l&c.  Co,,  L.  B.  10  Ch. 

'  Panama  Ac,   Telegraph  Co,  y.  515. 
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^"^'  "  Where  a  person,"  said  the  late  Lord  Romilly  M.R,, 

"  sells  property  which  he  is  neither  able  to  convey 

himself,  nor  has  the  power  to  compel  a  conveyance  of 
it  from  any  other  person,  the  purchaser  as  soon  as  he 
finds  that  to  be  the  case  may  say,  ^  I  will  have 
nothing  to  do  with  it.'"^  This  view  has  been  con- 
firmed by  subsequent  cases,  and  has  been  recently 
acted  on  by  the  Court  of  Appeal.* 

ix.  Statutory  power. 

Bank-  S  1070.     Under  sect.  65  of  the  Bankruptcy  Act, 

Act,  1883,  1883,  the  Court  of  Bankruptcy  has  the  power,  on  the 
application  of  any  person  who  as  against  tlie  trustee 
is  entitled  to  the  benefit  of  or  subject  to  the  burthen  of 
a  contract  made  with  the  bankrupt,  to  rescind  the 
contract  on  such  terms  as  to  the  Court  may  seem 
equitable, 

1  Farrar  t.  Nash,  35  Beay.  171.       105 ;   Bellamy  v.  Behenham,  1891, 
8  Brewer  v.  Broadwood,  22  Oh.  D.      1  Ch.  413. 


CHAPTER  XXV, 


OF  THE  LAPSE   OP  TIME, 

§  1071.     The  lapse  of  time  before  application  to   ^ 


the  Court  for  its  interference  to  enforce  an  uncom-  Nature 
pleted  contract,  or  the  fact  that  the  plaintiff  has  not  defence, 
performed  his  part  of  the  contract  at  the  time  speci- 
fied, may  furnish  grounds  of  defence  to  an  action  for 
specific  performance. 

§  1072.     Before  the  Judicature  Acts,  the  plaintiff  Timefor- 
in  a  Common  Law  Court  had  to  show  that  all  things  ferentiy 
on   his  part  to  be  performed  had  been  performed  S^w 
within  a  reasonable  time,  or,  where  a  time  was  speci-  ^ti^. 
fied  in  the  contract,  within  the  time  so  specified  :  and 
at  Common  Law  time  was  thus  always  of  the  essence 
of  the  contract.*     But  in  Equity  the  question  of  time 
was  differently  regarded :  for  Courts  of  Equity,  dis- 
criminating between  these  formal  terms  of  a  contract, 
a  breach  of  which  it  would  be  inequitable  in  either 
party  to  insist  on  as  a  bar  to  the  other's  rights,  and 
those  which  were  of  the  substance  and  essence  of  the 
contract,*  and  applying  to   contracts  the  principles 
which  governed  the  interference  of  those  Courts  in 
relation  to  mortgages,^  held  time  to  be  primd  facie  non- 


1  Btrry  v.  Young y  2  Esp.  640,  n.; 
Wilde  T.  Fori,  4  Taunt.  334;  Stowdl 
Y.  Jtohinsotiy  3  Bing.  N.  C.  928; 
AUaxmder  v.  Godwin,  1  Bing.  N.  C 
671 ;  Vernon  t.  Btephem,  2  P.  Wms. 
66;  and  cf.  Nolle  y.  Edwardee,  5  Ch. 
P.  378.  Where  a  condition  as  to 
time  is  a  mutual  stipulation  and  not 
a  couditioB  precedent,  the  lapse  of 
time  is  of  course  no  bar  to  an  action 


on  the  contract.  Hall  y.  Cazenove, 
4  East,  477 ;  Havehck  y.  Oeddes,  10 
East,  555;  Bomeman  y.  Tooke,  1 
Camp.  377;  Liicae  y.  Qodtoin,  3 
Bing.  N.  0.  737 ;  Lamprell  y.  Bil- 
lericay  Union,  3  Ex.  283. 

»  Parkin  y.  Thorold,  16  Beay.  59. 

'  See  per  Lord  Eldon  in  Seton  y. 
Slade,  7  Ves.  273. 


490 


OF  THE  DEFENCES  TO  THE  ACTION. 


^'hS'.'  essential,  and  accordingly  granted  specific  performance 

of  the  contracts  after  the  time  for  their  performance 

had  been  suffered  to  pass  by  the  party  asking  for  the 
intervention  of  the  Court,  if  the  other  party  had  not 
shown  a  determination  not  to  proceed.*  "  When," 
said  Leach  V.C.,  "a  Court  of  Equity  holds  that  time 
is  not  of  the  essence  of  a  contract,  it  proceeds  upon 
the  principle  that,  having  regard  to  the  nature  of  the 
subject,  time  is  immaterial  to  the  value,  and  is  urged 
only  by  way  of  pretence  and  evasion."* 
5^^J^^^  §  1073.  Now,  however,  stipulations  in  contracts 
dicature     as  to  time  OT  othcrwisc,  which  would  not,  before  the 

Acts  asto.  «t  oiTT" 

time.  date  of  the  commencement  of  the  Judicature  Act, 
1873,  have  been  decreed  to  be  or  to  have  become  of 
the  essence  of  such  contracts  in  a  Court  of  Equity, 
receive  in  all  Courts  the  same  construction  and  effect 
as  they  would  formerly  have  received  in  Equity.'  In 
other  words,  the  doctrines  and  rules  of  Equity  as  to 
the  effect  of  lapse  of  time  are  now  applicable  to  and 
govern  every  contract  that  falls  within  the  jurisdiction 
of  any  of  the  Courts,  superior  or  inferior,*  of  this 
country.  So  that,  for  instance,  whilst  before  the  Judi- 
cature Act  the  times  fixed  by  a  contract  for  payment 
and  completion  were,  according  to  law,  of  the  essence 
of  the  contract,  so  that  non-payment  by  the  default  of 
the  purchaser  on  the  day  fixed  authorized  the  vendor 
to  treat  the  contract  as  rescinded, — since  the  Judica- 
ture Act  the  purchaser  has  a  reasonable  time  after  the 
stipulated  day  within  which  to  pay  before  the  vendor 
can  rescind.*^ 

1  Fincke  v.  Curteia,  4  Bro.  C.  0.  pletion  within  a  reasonable  time). 
329 ;    Baddiffe  v.  Warrington,    12  'In  Doloret  v.  Bothachild,  1  S.  & 

Yes.  326.    See  per  Lord  Bedesdale  S.  at  p.  598. 

in  Lennon  v.  Nappcr,  2  Sch.  &  Lef.  '  Jud.  Act,  1873,  s.  25  (7);  Jud. 

684 ;  per  Lord  Eomilly  M.E.  and  Act,  1875,  s.  10.    Pt.  Noble  v.  Ed- 

Lord    Cranworth   (when  V.C.)  in  wardea,  5  Ch.  D.  378. 
Parkin  v.  Thorold,  16  Beav.  59;  2         *  See  Jud.  Act,  1873,  s.  91. 
Sim.  N.  S.  1 ;  Baker  v.  Metropolitan         «  Howe  v.  Smith,  27  Oh.  D.  89. 
Railway  Co.^  31  Beav.  504  (com- 
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These  doctrines  and  rules,  then,  we  now  proceed  to  ^'J^J 
consider.  ^^— 


§  1074.     It  is  proposed  to  discuss  the  subject  in  ^^ 
-hand  under  the  following  heads ;  viz. : —  subject, 

(i)  Cases  where  time  was  originally  of  the  essence 
of  the  contract : 

(ii)  Cases  where  time,  though  not  originally  of 
the  essence  of  the  contract,  has  been  engrafted  into 
its  essence  by  subsequent  notice : 

(iii)  Cases  where  the  delay  has  been  so  great  as  to 
constitute  laches  disentitling  the  party  to  the  aid  of 
the  Court,  and  evidencing  an  abandonment  of  the 
contract  irrespectively  of  any  particular  stipulation 
as  to  time : 

(iv)  Cases  where  time  does  not  run  : 

(v)  Cases  where  the  objection  on  the  ground  of 
lapse  of  time  is  waived. 

i.  Time  originally  of  the  essence  of  the  contract. 

§  1076.  Time  is  originally  of  the  essence  of  the  When 
contract,  in  the  view  of  a  Court  of  Equity,  whenever  it  of  the 
appears  to  have  been  part  of  the  real  intention  of  the  ®®*®^*** 
parties  that  it  should  be  so,  and  not  to  have  been  in- 
serted as  a  merely  formal  part  of  the  contract.^  As 
this  intention  may  either  be  separately  expressed,  or 
may  be  implied  from  the  nature  or  structure  of  the 
contract,  it  follows  that  time  may  be  originally  of  the 
essence  of  a  contract,  as  to  any  one  or  more  of  its 
terms,  either  by  virtue  of  an  express  condition  in  the 
contract  itself  making  it  so,  or  by  reason  of  its  being 
implied.  It  wilL  be  convenient  to  consider  the  cases 
separately;  premising,  however,  that  the  point  that 
time  is  of  the  essence  of  the  contract  is  one  which 
should  be  made  by  the  party  insisting  on  it  without 
delay.* 

^  Hipwdl  T.  Knight,  1  Y.  &  0.  *  Monro  v.  Taylw,  8  Ha.  51, 62. 

Ex.  401. 


tion. 
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cTx™'  §  1076.  The  Court  of  Chancery  seems  at  one 
time  to  have  gone  so  far  in  its  disregard  of  time  as  to 
oon-  consider  that  it  was  of  no  consequence  in  Equity:* 
and  accordingly  Lord  Thurlow*  seems  to  have  main- 
tained that  no  expression  in  the  contract  could  make 
time  of  the  original  essence  of  it.  Lord  Kenyon  M.R., 
however,  maintained  the  contrary:"  Lord  Thurlow's 
doctrine  was  doubted  by  Lord  Eldon :  *  and  accord- 
ingly express  stipulations  rendering  time  of  the  essence 
have  repeatedly  been  maintained  as  valid  and  binding 
in  Equity,*  in  respect,  for  instance,  of  covenants  for 
the  renewal  of  leases,®  and  stipulations  as  to  the  time 
for  payment  of  the  deposit^  or  the  balance  of  the 
purchase-money.® 
Condition  §  1077.  In  Order  to  render  time  thus  essential,  it 
dear.  must  be  clearly  and  expressly  stipulated,  and  must 
also  have  been  really  contemplated  and  intended  by 
the  parties  that  it  shall  be  so :  it  is  not  enough  that 
a  time  is  merely  mentioned  during  which  or  before 
which  something  shall  be  done. 
^*»«*'«*«««-  §  1078.  Therefore  in  a  case  where  the  contract, 
dated  the  23rd  of  October,  was  to  grant  a  new  lease 
^^upon  condition"  of  the  intending  lessee  paying  on 
or  before  the  end  of  the  month  a  premium  of  1000 
guineas.  Lord  Eldon  nevertheless  refused  (on  an  inter- 
locutory application)  to  treat  the  period  limited  by  the 
contract  as  essential,  considering  that,  upon  the  fact« 
of  the  case,  the  amount  of  the  premium  was  really  the 
only  thing  contemplated  by  the  parties,  and  that  there 


>  QiJwm  Y.  Patterson,  1  Atk.  12,  >  Hudson Y.Bartram,3Mad»4iO; 

vliicli  has  been  thought  an  erro-  Lloyd  t.  Rippingale^  cited  1  Y.  &  G. 

neous  report.    See  Lloyd  y.  Collett,  Ex.  410. 

4  Bro.  C.  0.  469  n.  (3).  •  Bayriham  y.  Quy's  ffoapUal,  3 

'  Oregson   v.    Riddle,    cited   by  Ves.  295. 

Bomilly,  arg.  *t  Ves.  268.  '  Haneyman  y.  Marryat,  21  Beay. 

'  Machreth  v.  Marlar,  1  Cox,  269.  14,  24. 

*  In  Seton  y.  Blade,  7  Ves.  270.  »  Barclay  y.  Messenger,  22  W.  B, 

522 ;  43  L.  J.  Ch.  449. 
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was  nothing  to  show  that  payment  at  a  particular  day  ^^^' 
was  the  object.*  

So,  again,  where  a  day  was  specified  for  the  delivery 
of  the  abstract,  it  was  held  non-essential,  although  the 
purchaser  upon  its  expiration  immediately  refused  to 
proceed  :  *  and  in  Parkin  v.  Thorold^  where  a  day  had 
been  specified  for  the  completion  of  the  contract,  Lord 
Romilly  M.R.  held  it  to  be  non-essential,  though  in  so 
doing  he  differed  from  the  previous  observations  of 
Lord  Cran worth,  made  (when  V.C.)  in  the  same  case 
at  an  earlier  stage/  Lapse  of  time  in  payment  of  the 
purchase-money  may  generally  be  recompensed  by 
interest  and  costs.^ 

§  1079.  Time  may  be  implied  as  essential  in  a  impUed. 
contract,  from  the  nature  of  the  subject-matter  with 
which  the  parties  are  dealing,  "  If,  therefore,"  said 
Alderson  B.,*  "  the  thing  sold  be  of  greater  or  less 
value  according  to  the  effluxion  of  time,  it  is  manifest 
that  time  is  of  the  essence  of  the  contract:  and  a 
stipulation  as  to  time  must  then  be  literally  complied 
with  in  Equity  as  well  as  in  Law."  In  respect  of 
reversionary  interests,  therefore,  it  is  held  to  be  of  the 
essence  of  justice,  that  contracts  for  sale  should  be 
executed  immediately  and  without  any  delay ,^  unless 
indeed  the  terms  of  the  contract  are  such  as  to  show 
that  the  parties  contemplated  the  possible  occurrence 
of  a  delay,  and  intended,  in  the  event  of  that  delay 
occurring,  to  keep  the  bargain  alive.® 


»  Etamt  V.  Ttmrd,  13  Yes.  287. 

»  RolerU  v.  Berr^,  16  Bear.  31, 
affirmed  3  De  G.  M.  &  G.  284. 
Consider  Yean  y.  CaXUll,  27  L.  T. 
469. 

*  16  Beay.  69 ;  but  see  the  judg- 
jnent  of  Jessel  M.B.  in  Barclay  y. 
Mesienger,  22  W.  B.  522 ;  43  L.  J. 
Gli.449. 

*  Parkin  y.  Thorold,  2  Sim.  N.  8. 
1.    Distinguish  Barclay  y.  Messen- 


ger, 22  W.  B.  522 ;  43  L.  J.  Ch.  449. 

*  Vtmon  y.  Stephens,  2  P.  Wms. 
66. 

•  In  HtpweU  y.  Knight,  1  Y.  &  C. 
Ex.  416. 

'  Newman  y.  Sogers,  4  Bro.  0.  0. 
391;  Spurrier  y.  Hancock,  4  Yes. 
667. 

8  Patrick  y.  MUner,  2  0.  P.  D.  at 
p.  348.    See  in/ra,  §  1087. 
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daily 
Tarying. 


Commer- 
cial enter- 
prise. 


Mines. 


§  1080.  So,  again,  where  the  subject-matter  is 
from  its  nature  exposed  to  daily  variation,  the  Court 
inclines  to  hold  time  to  be  material,  as  in  the  sale  of 
the  stock  in  a  public-house,^  in  contracts  for  granting 
annuities  on  lives,*  and  in  purchases  of  government 
stock.* 

§  1081.  And  so,  again,  where  the  object  of  the 
contract  is  a  commercial  enterprise,  the  Court  is 
strongly  inclined  to  hold  time  to  be  essential,  whether 
the  contract  be  for  the  purchase  of  land  for  such  pur- 
poses, or  more  directly  for  the  prosecution  of  trade.* 
This  principle  has  been  acted  on  in  the  matter  of  a 
contract  respecting  land  which  had  been  purchased  for 
the  erection  of  mills,*^  and  in  several  cases  of  contracts 
for  the  sale  of  public-houses  as  going  concerns.*  For 
the  purchaser  of  a  public-house  presumably  buys  it  for 
the  purpose  of  carrpng  it  on,  and  it  would  be  ruinous 
to  him  if  he  were  kept  out  of  it.^ 

§  1082.  The  same  principle  applies  with  especial 
force  to  contracts  relating  to  mines.  The  nature  of 
aU  mining  transactions  is  such  as  to  render  time 
essential:  for  no  science,  foresight,  or  examination 
can  afford  a  sure  eniarantee  afi^ainst  sudden  losses,  dis- 
appointments,  and  reverses,3l  a  person  claimiiig  an 
interest  in  such  undertakings  ought  therefore  to  show 
himself  in  good  time  willing  to  partake  in  the  possible 
loss  as  well  as  profit.^    So  in  several  cases  time  has 


*  Coslake  V.  Till,  1  Buss.  376; 
Weston  v.  Savage,  10  Ch.  D.  at 
p.  741. 

*  Withy  V.  CoUle,  T.  &  E.  78. 

3  Doloret  y.  RotJuchild,  1  S.  &  S. 
d90.  See  also  Lewis  y.  Lord  Lech' 
mere,  10  Mod.  503. 

*  WaXker  v.  Jeffreys,  1  Ha.  341, 
348 ;  Coslake  y.  Till,  1  Buss.  376. 

»  Wright  y.  Hwoa/rd,  1  8.  &  8. 
190. 
>  SeaJlon  y.  Mapp,  2  Coll.  566 


(where  the  essentiality  of  time  was 
arriyed  at  from  the  Conditions  as 
weU  as  from  the  subjeot-matter) : 
Day  y.  LuKke,  L.  B.  5  £q.  336; 
CowlesY.  Oale,  L.  B.  7  Ch.  12.  See, 
too,  the  judgment  of  HaU  V.C.  in 
Weston  y.  Savage,  10  Ch.  D.  at 
p.  741,  and  Claydon  y.  Oreen,  L.  B. 
3  0.  P.  611. 

^  Per  James  L.  J.  in  Coudes  y. 
QaU,  L.  B.  7  Ch.  at  p.  15. 

*  Per  Knight  Bruoe  L.  J.  in  ifVot- 
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been  held  of  the  essence  in  contracts  for  the  sale  of  ^^  ^^^• 

Cn.  XXV. 

mines  and  works.*  


§  1083.  Again,  where  the  contract  had  relation  to  Coai. 
the  supply  of  coal,  and  eleven  months  were  allowed  to 
elapse  before  filing  the  bill,  the  article  being  one  fluc- 
tuating from  day  to  day  in  its  market  price,  the  Court 
held  the  delay  a  ground  for  declining  its  interference : ' 
and  where  the  contract  contemplated  the  payment  of  Patents, 
moneys  to  be  applied  towards  obtaining  patents,  time 
was  from  the  nature  of  the  object  in  view  held  to  be 
of  the  essence.* 

§  1084.  So,  again,  where  a  contract  specified  a  shares. 
time  by  which  calls  were  to  be  paid  up,  or  in  default 
the  shares  were  to  be  forfeited ;  *  and  where  a  contract 
gave  an  option  to  be  exercised  before  a  certain  time  to 
convert  loan  notes  into  shares:'^  in  both  these  cases 
time  was  from  the  nature  of  the  subject-matter  of  the 
contract  held  to  be  essential. 

§  1086.  The  case  of  Macbryde  v.  Weekes^  is  a  strong  Maebryde 
illustration  of  this  principle;  for  there  the  plaintiff  by 
the  contract  undertook  to  purchase  a  field  adjoining 
his  own,  to  procure  an  assignment  of  a  term,  and  to 
do  other  things  which  usually  require  time :  but  the 
nature  of  the  subject-matter  of  the  contract,  which  was 
a  colliery,  was  held  to  make  time  of  the  essence  of  the 
contract,  to  the  extent  of  rendering  it  incumbent  on 


V.  Weeketm 


dergast  t.  Turton,  1  Y.  &  0.  C.  0. 
110,  and  in  Clegg  y.  Edmondson,  8 
De  G.  M.  &  G.  at  p.  814. 

1  Parker  v.  Frith,  1 S.  &  S.  199  n.  ; 
jter  Lord  Eldon  in  City  of  London 
▼.  Mitfordy  14  Ves.  68;  Walker 
T.  Jefreys,  1  Ha.  341 ;  Alloway  y. 
Braine,  26  Beay.  bib ;  and  cf .  Eads 
T.  WilliaTM,  4  De  G.  M.  &  G.  674 ; 
Cl^gg  y*  EdmondMon,  8  ib.  787;  Etun" 
ham  y.  LUwtUyn,  21  W.  B.  570, 
766;  Qlcuibrook  y.  Eichardson,  23 
W.B.  61 ;  infra,  J  1109;  Nicholwn 
T.  Smith,  22  Oh.  D.  640. 


*  Pollard  y.  Clayton,  1  K.  &  J. 
462 ;  per  Lord  Bedesdale  in  Cro/ton 
y.  Ormsby,  2  Sch.  &  Lef.  604.  Cf. 
ffuxham  y.  Llewellyn,  21 W.  E.  670, 
766,  infra,  §  1110. 

5  Payne  y.  Banner,  16  L.  J.  Ch. 
227. 

*  Sparks  y.  Liverpool  Waterworks 
Co.,  13  Yes.  428. 

»  Campbell  y.  London  and  Brigh- 
ton Bailway  Co,,  6  Ha.  619,  629. 

«  22  Beay.  633,  639 ;  cf .  Euxham 
y.  Llewdlyn,  21  W.E.  670,766;  and, 
as  to  the  notice,  infra,  S§  1092  et  seq. 
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^h*:urJ'  the  vendor  to  use  his  utmost  diligence  in  completing 

the  contract,  and  giving  the  purchaser  a  right  to  decline 

completing,  if  the  vendor  failed  in  so  exerting  himself. 
In  this  case  the  purchaser,  after  little  more  than  two 
months  had  elapsed  from  the  date  of  the  contract,  gave 
the  vendor  notice  that,  unless  he  completed  it  within 
another  month,  the  purchaser  would  rescind,  and  the 
time  so  limited  by  the  purchaser  was  held  to  be,  under 
the  circumstances,  reasonable. 
Snrroimd-  §  1086.  The  essentiality  of  time  may  also  be  im- 
cum-  plied  from  the  suiTounding  circumstances  connected 
in  each  case  with  the  particular  contract.^  Thus 
where  a  man  purchasing  a  house  with  the  object  of 
immediately  occupying  it  as  his  own  residence  stipu- 
lated in  the  contract  that  possession  should  be  given 
on  a  specified  day,  and  the  vendor  failed  to  show  a 
good  title  by  that  day,  it  was  held  that  the  stipulation 
as  to  time  was  of  the  essence  of  the  contract,'  and  the 
vendor,  though  he  offered  actual  possession,  failed  to 
enforce  specific  performance.^  Possession  in  such  a 
contract  means  possession  with  a  complete  title  pre- 
viously shown.* 
Condition  §  1087.  The  later  case  of  Webb  v.  Hughes^  is  not 
time  not  at  Variance  with  this  principle,  but  illustrates  a  limita- 
tion of  it.  There,  too,  the  house  and  land,  the  subject- 
matter  of  the  contract,  were  required  by  the  purchaser 
for  immediate  residential  occupation,  but  the  condi- 
tions of  sale,  after  naming  a  day  for  completion,  went 
on  to  provide  that  if,  from  any  cause  whatever,  the 
purchase  should  not  then  be  completed,  the  purchaser 
should  pay  interest  on  the  unpaid  purchase-money 
from  that  day  until  the  actual  completion  of  the  pur- 

1  Per  Turner  L.J.  in  BoherU  y.  *  Per  Bolt  L.J.,  L.  B.  3  Oh.  at 

Berry  J  3  De  G.  M.  &  G.  at  p.  291.  p.  68.     As  to  posseesion,  see  also 

s  See  Gedyt  y.  Duke  of  Montrotey  Lake  y.  Dean,  28  Beay.  607. 

26  Beay.  45.  ^  L.  B.  10  £q.  281. 

s  Tiaey  y.  Thoma$,  L.  B.  3  Ch.  61. 
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chaise ;  and  it  was  accordingly  held  that,  inasmuch  as  ^^^J* 

parties  to  the  contract   evidently  contemplated  the " 

possibility  of  the  completion  being  postponed  beyond 
the  day  named,  time  was  not  of  the  essence.  The 
ratio  decidendi  of  this  case  is  obviously  applicable  what- 
ever the  nature  of  the  subject-matter  of  the  contract, 
and  it  has  accordingly  been  applied  even  to  the  sale 
of  a  reversionary  interest.^ 

§  1088.     Again,  where  the  members  of  a  company  Option 

•  1  j»  1     1  1    •  j'j*  of  retire- 

in  general  meetmg  agreed  to  certam  conditions  on  mentfrom 

which  dissenting  members  should  be  allowed  to  retire  ^'^P^^y- 
from  the  company,  and  one  of  those  conditions  fixed 
a  date  by  which  the  option  to  retire  was  to  be  declared, 
the  House  of  Lords  held  that  that  date  was  so  essential 
a  part  of  the  arrangement,  that  the  directors  had  no 
power  to  allow  any  member  to  retire  who  had  not 
declared  his  option  within  the  limited  time.^ 

§  1089.     Where  hardship  would  result  from  con-  wiiere 
sidering  time  immaterial,  as  where  delay  in  completion  woiud 
would  involve  one  of  the  parties  in  a  serious  liability  haSiip. 
or  loss,  the  Court  will  incline  to  consider  time  as  being 
of  the  essence.     Thus  where  a  tenant  without  any 
definite  interest,  agreed  for  the  sale  of  his  goodwill 
and  business  to  a  purchaser  to  be  completed  on  the 
25th  of  March,  that  day  was  considered  essential,  inas- 
much as  if  the  contract  were  not  then  completed,  the 
vendor  might  render  himself  liable  as  tenant  for  the 
ensuing  year.*    And  so,  again,  where  the  body  to  par- 
ticipate in  the  purchase-money,  being  a  chapter,  was 
liable  to  variation,  non-payment  of  the  consideration 
money  at  the  specified  time  was  held  fatal  to  the 
subsistence  of  the  contract.* 

1  Patrick  v.  Mtlner,  2  0.  P.  D.  W.  R.  842 ;  Green  v.  Sevin,  13  Ch. 

342.  D.  689 ;  RoherU  v.  Berry,  3  De  G. 

*  Hotddsworth  v.  Evans,  L.  E.  3  M.  &  G.  at  p.  292 ;  St.  Leon.  Vend. 

H.  L.  263.  227. 

«  Coelake  v.  TUl,  1  Enss.   376 ;  *  Carter  v.  Dean  of  Ely,  7  Sim. 

WelU  y.  Maxwell  (No.  1),  32  Beav.  211. 
408,  affirmed  33  L.  J.  Ch.  44;  11 

F.  K  K 
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Ch^K"'       §  1090.     Where  the  vendor  stipulates  that  time 
.pj^^j^     shall  be  of  the  essence  in  respect  of  some  of  the  con- 
Bomere-     ditions  HI  his  favouT,  the  Court  inclines  to  hold  it 
the  68-      essential  in  respect  of  others  also  against  him.     Ven- 
dors so  stipulating  for  the  essentiality  of  time  in  their 
favour,   ^*  cannot  fairly,"    said  Knight  Bruce  V.C., 
^^  complain  of  being  held  strictly  to   the  conditions 

themselves The  plaintiffs'  proposition  is  that 

the  purchaser  shall  be  held  by  a  cable,  and  the  ven- 
dors by  a  skein  of  silk."  ^  Accordingly  where  it  was, 
by  one  clause  of  the  contract,  provided  that  the  vendors 
should  deliver  the  abstract  to  the  purchaser  within 
twenty- one  days  from  the  date  of  the  contract,  and, 
by  another  clause,  that  the  purchaser  shoidd  send  in 
his  requisitions  within  twenty-eight  days  from  the  de- 
livery of  the  abstract,  and  in  this  respect  time  should 
be  of  the  essence  of  the  contract ;  and  the  vendors  did 
not  deliver  the  abstract  until  more  than  two  months 
after  the  date  of  the  contract ;  the  Court  refused  to 
hold  the  purchaser  bound  to  comply  with  the  stipula- 
tion as  to  the  time  for  sending  in  requisitions,  holding 
that,  in  such  a  case,  the  time  for  taking  the  objections, 
and  the  mode  in  which  they  are  to  be  considered  as 
waived,  should  depend  upon  the  general  principles  of 
the  Court.* 
Where  the  §  1091.  Where  the  contract  contains  stipulations 
ifl  uni-  in  favour  of  one  party  and  not  of  the  other, — as,  for 
instance,  an  option, — or  is  in  anywise  unilateral,  the 
Court,  if  it  does  not  consider  time  as  originally  of  the 
essence,  will,  as  we  shall  hereafter  see,  look  at  it  with 
more  than  usual  strictness.' 

>  8eahn  y.  Mapp,  2  OoU.  556,  ^  See  infra,  §  1103.  As  to  the 
564.  exercise  of  options,  see  Moas  y,  Bar^ 

'  Upperton  y.  Nickohoti,  L.  B.  6  ton,  L.  B.  1  Eq[.  474  (lease),  and 
Oh.  436.  Austin  y.  Tatvney,  L.  B.  2  Oh.  143 

(purchase). 


lateral. 
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ii.  Time  made  essential  hy  notice.  Ch.  xxW 

§  1092.     Where  time  was  not  originally  of  the  "When 
essence  of  the  contract,  but  one  party  has  been  guilty  may  be 
of  gross,  vexatious,  unreasonable,  or  unnecessary  delay  ®''«'*"®**- 
or  default  in  relation  to  it,  the  other  party  becomes 
entitled  to  limit  a  reasonable  time  within  which  the 
contract  shall  be  perfected  by  the  other ;  and  in  de- 
fault of  obedience  to  such  notice  the  Court  will  not 
enforce  specific  performance,  but  will  leave  the  parties 
to  their  strictly  legal  rights.*    It  is  to  be  observed  that 
it  is  only  when  such  delay  or  defaidt  has  happened 
that  this  right  occurs.     There  is  no  general  right  in 
either  party  to  limit  a  time. 

§  1093.     This  beneficial  principle  is  of  compara-  iiitrodao« 
tively  recent  introduction.     In  a  case  before  Leach  thTpHn- 
V.C.  in  1821,  he  did  not  consider  it  to  be  then  decided  "^^^^ 
that  time  could  thus  be  made  essential  by  subsequent 
notice ;  *  and  where  clear  notice  had  been  given  that 
a  purchaser  would  insist  on  completion  by  the  time 
specified.  Lord  Erskine  had  previously  refused  to  con- 
sider time  as  of  moment  in  the  contract.^     But  the 
principle  is  now  well  established. 

§  1094.     It  is  not,  of  course,  possible  for  either  The  time 
party  arbitrarily  and  suddenly  to  put  an  end  to  nego-  by  notioe 
tiations  as  to  title,*  or  other  matters  pending  between  J^^ 
the  parties.     The  time  specified  by  the  notice  must  *^^®' 
be  reasonable,  i.e.^  long  enough  for  the  proper  doing 
of  the  things  required  to  be  done :  ^  if  it  be  not  so  (and 
the  question  of  reasonableness  must  be  determined  as 
at  the  date  when  the  notice  is  given  ^),  the  notice  will 

*  Tatfhr  v.  Broum,  2  Beay.  180 ;         *  Taylor  v.  Broum,  2  Beav.  180 ; 
BeMMi  T.  Lamb,  9  Beay.  502 ;  Nokes      Oreen  y.  8evtn,  13  Gh.  D.  689. 

y.  Lord  Kilmorey,  1  De  G.  &  Sm.         »  King  y.  Wilson,  6  Beay.  124; 
444.  but   see  Macbryde   y.   Weekea,  22 

*  Reynolds  y.  NtUtm,  6  Mad.  18.       Beay.  633 ;  supra,  §  1086. ' 

»  Baddiffe  y.  Warrington,  12  Ves.         •  Crawford  y.  Toogood^  13  Oh.  D. 
826.  153. 
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Pabt  III. 
Ch.  XXV. 


'PrernoJiB 
refoBal  to 
remove 
objection. 


Condi- 
tional 
waiver 
of  notice. 


Nature 
of  the 


fail  in  engrafting  time  into  the  essence  of  the  contract. 
Thus,  in  one  case,  six  weeks,  being  a  less  time  than 
the  vendor  took  to  furnish  the  abstract,  were  held  to 
be  an  unreasonably  short  time  for  the  vendor  to  insist 
on  the  purchaser's  completing,  and  the  notice  was 
therefore  inoperative ;  ^  in  another  case,  fourteen  days 
were  held  not  to  be  a  reasonable  time  within  which  to 
require  the  plaintifiPs  to  produce  a  deed  and  complete 
the  title ;  *  and,  in  another,  where,  after  negotiations 
as  to  the  title  had  been  going  on  for  upwards  of  three 
years,  the  purchaser  gave  notice  that,  unless  a  good 
and  marketable  title  were  shown  and  made  out  within 
five  weeks  he  would  treat  the  contract  as  at  an  end, 
the  notice  was  held  unreasonable  and  bad."  And  again 
when  the  objection  is  one  of  conveyance  and  not  of 
title,  and  the  date  for  the  completion  of  the  contract 
is  not  of  the  essence,  the  proper  course  for  the  pur- 
chaser to  pursue  where  the  vendor  has  made  default 
at  the  day,  is  to  give  him  a  notice  to  complete  within 
a  reasonable  time,  and  that  in  default  the  contract  will 
be  rescinded.* 

§  1096.  But  where  a  vendor  has  previously  re- 
fused to  remove  an  objection,  a  time  which  would  be 
unreasonably  short  in  the  first  instailbe  for  the  removal 
of  it  may  then  become  a  reasonable  period,  after  which 
the  purchaser  may  treat  the  contract  as  rescinded.* 

§  1096.  Again,  where  a  notice  to  rescind  was 
waived  in  case  evidence  requisite  to  prove  the  title 
was  produced  immediately,  the  evidence  not  having 
been  produced,  the  bill  was  dismissed.® 

§  1097.     And  the  nature  of  the  contract  rendering 


*  Fegg  v.  Wisden,  16  Beav.  239. 

«  Parkin  v.  Thorold,  16  Beav.  69 
(cf.  S.  0.  2  Sim.  N.  S.  1).  See,  too, 
WelU  V.  Maxwell  (No.  1),  32  Beav. 
408,  affirmed  33  L.  J.  Ch.  44 ;  11 
W.  E.  842 ;  Green  v.  Sevin,  Craw- 
ford V.  Toogoodf  uhi  supra. 


'  McMurray  v.  Spicer,  L.  E.  5 
Eq.  527. 

*  Hattony,  RtisBdl,  38  Oh.D.  334. 
«  Nott  v'niccard,  22  Beav.  307. 

•  Stewart  v.  Smith,  6  Ha.  222,  n. 
(Leach  V.C.). 
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expedition  obligatory,  may  make  reasonable  a  notice  ^^^' 
which  would  otherwise  be  too  short.     Thus,  where  A.  "ttz — 
agreed  to  grant  B.  a  mining  lease,  and  for  that  purpose  matter, 
undertook  to  buy  a  field  adjoining  his  own,  to  procure 
an  assignment  of  a  term,  and  do  other  acts  requiring 
time,  and  nine  weeks  elapsed  from  the  contract  with- 
out any  communication  from  A.  to  B.  to  show  when 
the  contract  was  likely  to  be  completed,  and  B.  then 
gave  A.  notice  to  complete  within  one  calendar  month, 
and  in  default  to  rescind  the  contract ;  it  was  held 
that  the  nature  of  the  subject-matter  of  the  contract 
rendered  expedition  on  the  part  of  the  lessor  essential, 
and  that  the  month's  notice  was  reasonable.* 

§  1098.  The  notice  to  engraft  time  into  the  con-  What 
tract  must  be  distinct,  and  unequivocal :  thus,  a  notice  requuite. 
that  one  party  would  consider  the  non-performance 
by  a  certain  day  as  equivalent  to  a  refusal  to  perform, 
was  held  not  to  amount  to  a  notice  that  the  contract 
would  then  be  considered  as  rescinded.*  The  notice 
should,  for  certainty,  be  confined  to  the  next  act  to  be 
done  by  the  party  to  whom  it  is  given. 

§  1099.     It  does  not  appear  to  be  necessary  that  ^^Y^ 
the  notice  should  be  in  writing :  for  this  purpose  state-  ^^otice 
ments  made  by  the  purchaser's  agent  at  the  time  of 
signing  the  contract,  to  the  effect  that  time  was  essen- 
tial, were  in  one  case  admitted  as  evidence.* 

iii.  Lapse  of  time  constituting  laches  or  evidencing 

abandonment  of  contract. 

§  1100.     The  Court  of  Chancery  was  at  one  time  ^y" 
inclined  to  neglect  all  consideration  of  time  in  the 
specific  performance  of  contracts  for  sale,  not  only  as 

>  McBryde  v.  WeekeSy  22  Beay.  puroliaeer  was  defendant.   Whether 

533.  this    makes   a    difference,    query, 

a  Beynolds  v.  Nel$ony  6  Mad.  18.  See  j>er  Knight  Bruce  V.O.  at  p. 

'  Nokes  V.  Lord  Kilmoreyy  1  De  458. 
G.  &  Sm.  444.    In  th»t  case  the 
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^*^  an  original  ingredient  in  them,  but  as  aflPecting  them 

by  way  of  laches.^     But  it  is  now  clearly  established, 

that  the  delay  of  either  party*  in  not  performing  its 
terms  on  his  part,  or  in  not  prosecuting  his  right  to 
the  interference  of  the  Court  by  the  institution  of  an 
action,  or,  lastly,  in  not  diligently  prosecuting  his 
action,  when  instituted,'  may  constitute  such  laches 
as  will  disentitle  him  to  the  aid  of  the  Court,  and  so 
amount,  for  the  purpose  of  specific  performance,  to  an 
abandonment  on  his  part  of  the  contract. 
^^^        §  1101.     One  of  the  earliest  cases  tending  to  esta- 
blish this  principle  was  Mackreth  y.  Marlar^  before 
Lord  Kenyon  M.R. :  Lord  Loughborough  followed  it, 
and  held  in  one  case  where  a  vendor  delivered  no 
abstract  on  or  before  the  day  for  completion,  nor  till 
after  an  action  for  the  deposit,  and  the  purchaser  had 
demanded  back  his  deposit  at  the  date  for  completion, 
that  there  was  evidence  of  an  abandonment  of  the 
contract  by  the  vendor.*    These  cases  were  approved 
by  Lord  Alvanley  M.R.;*  and  finally  the  doctrine  in 
question  was  adopted  and  acted  on  by  Lord  Eldon : 
thus,  for  example,  in  one  instance  he  on  this  ground 
discharged  a  purchaser  under  a  decree,  error  having 
been  shown  in  the  decree,  though  the  parties  were 
proceeding  to  rectify  it.^ 
Laches  S  1102.     The   doctrinc   of  the  Court  thus   esta- 

relief.  blishcd,  therefore,  is  that  laches  on  the  part  of  the 
plaintiff  (whether  vendor  or  purchaser),  either  in  exe- 
cuting his  part  of  the  contract  or  in  applying  to  the 
Court,  will  debar  him  from  relief.  "A  party  cannot 
call  upon  a  Court  of  Equity  for  specific  performance," 

1  See  Bv^a^  §  1076.  686. 

«  Rich  V.  QaU,  24  L.  T.  N.  S.  •  Fordyce  v.  Ford,  4  Bro.  0.  0. 

745.  494. 

»  Moore  v.  Blahe,  1  Ball  &  B.  62.  "^  Lechmere  v.  Brazier,  2  J.  &  W. 

*  1  Cox,  259.  287 ;  Coater  v.  Turner,  1  B.  &  My. 

»  Lloyd  V.  Collelt,  4  Bro.  0.  0.  311.    See  aLso  CuUU  v.  Blake,  19 

469 ;  Harrington  v.  Wheder,  4  Ves.  Bear.  454. 
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said  Lord  Alvanley  M.R./  ^^  unless  he  has  shown  him-  ^^'/^" 

self  ready,  desirous,  prompt,  and  eager ; "  or,  to  use 

the  language  of  Lord  Cranworth,^  "  specific  perform- 
ance is  relief  which  this  Court  will  not  give,  xmless  in 
cases  where  the  parties  seeking  it  come  promptly,  and 
as  soon  as  the  nature  of  the  case  will  permit."  • 

§  1103.  Where  the  contract  is  in  anywise  uni-  j^**^*** 
lateral,  as,  for  instance,  in  the  case  of  an  option  to  mntaai. 
purchase,  a  right  of  renewal,  or  of  any  other  con- 
dition in  favour  of  one  party  and  not  of  the  other, 
then  any  delay  in  the  party  in  whose  favour  the  con- 
tract is  binding  is  looked  at  with  especial  strictness.* 
On  this  principle,  the  delay  of  a  purchaser  in  deciding 
whether  he  will  or  will  not  accept  the  title  is  an  in- 
justice, because  the  purchaser  can  enforce  the  contract 
against  the  vendor  whether  the  title  be  good  or  bad, 
whereas  the  vendor  can  only  do  so  in  case  of  a  good 
title.* 

§  1104.     So  where  a  railway  company  agreed  to  Damieif 
make    such    crossings  as  the    landowner's  surveyor  li^i.* 
should  within  one  month  direct,  and  notify  in  writing  ^*^^^ 
to  the  company  or  their  engineer,  and  the  surveyor 
did  not  give  any  such  direction  or  notification  until 
after  the  expiration  of  the  stipulated  time,  it  was  held 
that  the  landowner's  right  to  have  the  crossings  made 
under  the  contract  was  lost.® 


>  In  Miltoard  v.  Earl  Thand,  5 
Ves.  720,  n. 

s  In  Eada  y.  Williams,  4  De  G. 
M.  &G.  atp.  691. 

'  See  also  AUey  y.  Deschampe,  13 
Vea.  225;  Wmiama  y.  WiUiama,  17 
Beay.  213;  Firth  y.  Greenwood,  1 
Jnr.  N.  S.  866  (Wood  V.O.);  MiUa 
T.  Haywood,  6  Oh.  D.  at  p.  202. 

«  AUen  y.  Hilion,  1  Fonbl.  £q. 

432 ;  Brooke  y.  Garrod,  3  K.  &  J. 

608 ;  2  De  G.  &  J.  62 ;  Lord  Bane- 

lagh  y.  Melton,  2  Dr.  &  Sm.  278 ; 

Weston  y.  CoUins,  13  W.  E.  510. 


Distingaisli  Ward  y.  WolverJiampton 
Waterworks  Co,,  L.  R.  13  Eq.  243; 
and  see  Austin  y.  Tavmey,  L.  B.  2 
Ch.  143,  and  Nxchols(m  y.  Smith,  22 
Ch.  D.  640,  where  the  necessity  of 
strict  compliance  with  the  terms  of 
an  option  as  to  time  was  recognized, 
and  held  to  haye  been  satisfied. 

"  Spurrier  y.  Eancotk,  4  Ves.  667, 
672,  673. 

•  Earl  of  Da/mley  y.  London, 
Chatham,  and  Dover  Bailway,  1 
De  G.  J.  &  S.  204;  3  ib.  24;  L.  B. 
2  H.  L.  43. 
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ch  VxJ'       §  1105.     But  where  no  time  has  been  originally 
r-7 limited  within  which  a  tenant's  option  to  have  a  lease 

Option  ^  ^  n    J 

to  have  must  be  exercised,  and  the  landlord  has  never  called 
upon  the  tenant  to  declare  his  option,  mere  lapse  of 
time  will  not  preclude  the  tenant^  or  his  assign*  or 
legal  personal  representative®  from  exercising  it. 

Aoquies-  8  1106.  Acquicsccnce  in  the  breach  of  a  covenant 
will  form  a  bar  to  its  specific  performance  in  Equity.* 

mat  §  1107.     In  many  of  the  cases  there  has  been  a 

sufficient,  general  dilatoriness  in  all  the  proceedings,  so  that  it  is 
almost  impossible  to  state  briefly  the  actual  amount  of 
delay  which  has  been  considered  to  bar  the  plaintiffs 
right  to  relief :  but  some  notion  of  the  present  doctrine 
of  the  Court  on  this  point  will  be  gained  from  the 
following  cases. 

Instances.  §  1108.  In  the  old  casc  of  The  Marquis  of  Hertford 
V.  Boore,^  a  delay  of  fourteen  months  was  not  con- 
sidered a  bar  to  the  plaintiffs  bill.  But  in  the  com- 
paratively recent  case  of  Uads  v.  Williams^  (where  the 
contract  was  for  a  lease  of  a  coal  mine),  a  delay  of 
three  and  a  half  years  was  considered  fatal :  in  South- 
comb  V.  The  Bishop  of  Exeter ^^  a  delay  from  the  17th  of 
January,  1842,  to  the  30th  of  August,  1843,  was  held 
to  have  the  same  effect :  and  in  Lord  James  Stuart  v. 
The  London  and  North-Western  Railway  Co.^  Knight 
Bruce  L.J.  seemed  to  think  that  a  delay  from  October, 
1848,  to  July,  1850,  must  be  fatal  to  such  a  bill. 

After  no-       §  1109.     Where  one  party  to  the  contract  has  given 

the  o^er    noticc  to  the  other  that  he  will  not  perform  it,  acqui- 


party. 


»  Mom  v.  Barton,  L.  E.  1  Eq.  474.  §  1082. 

a  Buckland  v.  Pajpillon,  L.  E.  2  '  6  Ha.  213. 

Ch.  67.  8  1  De  G.  M.  &  G.  721 ;  and  see 

*  JU  Adams  and  Kensington  also  Spurrier  v.  Hancock,  4  Yes. 
Vestry,  24  Ch.  D.  199 ;  S.  0.  affd.  667 ;  Harrington  v.  Wheeler,  4  Vee. 
27  Ch.  D.  394.  686;  Gtiest  v.  Horn/ray,  6  Ves.  818; 

*  Barret  v.  Blagrave,  6  Ves.  104;  Thomas  v.  Blackman,  1  Coll.  301, 
Bayers  Y.  Collyer,  2S  Ch.  D,  103.  313;   Sharp  v.    Wright,  28  Beav 

«  5  Ves.  719.  150;  Moore  v.  Marrable,  L.  E-  1 

M  Be  G.  M.  *  Q.  674 ;  cf.  supra,  Oh.  217. 
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escence  in  this  by  the  other  party/ by  a  comparatively  '^h'xxv.' 

brief  delay  in  enforcing  his  right,  will  be  a  bar :  so 

that  in  one  case^  two  years'  delay  in  filing  a  bill  after 
such  notice,  in  another  case*  one  year's,  and  in  a  third' 
(where  the  contract  was  for  a  lease  of  collieries)  five 
months'  like  delay  were  held  to  exclude  the  interven- 
tion of  the  Court. 

iv.   Where  Ume  does  not  run. 

§  1110.     Where  the  contract  is  substantially  exe-  Contract 
cuted,  and  the  plaintifP  is  in  possession  of  the  property,  tiaUy 
and  has  got  the  equitable  estate,  so  that  the  object  of  ^^^    * 
his  action  is  only  to  clothe   himself  with  the  legal 
estate,  time  either  will  not  run  at  all  as  laches  to  debar 
the  plaintiff  from  his  right,  or  it  will  be  looked  at 
less  narrowly  by  the  Court ;  *  for  the  plaintiff  has  not 
been  sleeping  on  his  rights,  but  relying  on  his  equitable 
title,  without  thinking  it  necessary  to  have  his  legal 
right  perf  ected,*^ 

§  1111.  Therefore,  where  a  tenant  holds  under  a  ingtanoes* 
contract  for  a  lease,  pays  his  rent,  and  has  possession 
of  the  property  and  the  enjoyment  of  all  the  benefits 
given  him  by  the  contract,  the  effluxion  of  time  will 
not  be  a  ground  for  resisting  its  enforcement :  ®  and  so, 
where  there  was  a  contract  for  the  lease  of  a  shop  and 
the  sale  of  the  stock,  and  the  stock  had  been  paid  for, 
the  plaintiff  had  been  put  into  possession  as  lessee,  and 
the  rent  had  been  paid,— in  fact,  everything  had  been 


1  Heaphy  v.  Hill,  2  S.  &  8.  29. 

«  W(U8(m  Y.  Beid,  1  E.  &  My.  236. 
See  also  per  Lord  BomiUy  M.B.  in 
I^arkin  v.  Thorold,  16  Beav.  73, 
and  Lehmann  v.  McArthur,  L.  B.  3 
Ch.  496. 

•  Huxham  v.  Llewellyn,  21 W.  E. 
670,  766.  See,  too,  Qlashrook  v. 
Bichardeony  23  W.  E.  51  (delay  of 
3  months  and  13  days). 


*  Per  Lord  Eedesdale  in  Crofton 
V.  Ormsby,  2  Sch.  &  Lef .  604. 

5  See  Cartan  v.  Bury,  10  Ir.  Ch. 
E.  at  p.  395;  Roman  y.  SJcdton,  11 
Lr.  Ch.  E.  at  p.  96. 

•  Clarke  v.  Moore,  1  Jon.  &  L. 
723 ;  S?iarp  v.  Milligan,  22  Beav. 
606  (affirmed  by  the  L.  JJ.) ;  Shep^ 
heard  v.  Walker,  L.  E.  20  Eq.  659. 
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'^^  ni.  done  but  the  execution  of  tlie  lease,  which  the  defendant 

Ch.  XXV.  '  , 

had  refused  to  execute  on  a  ground  which  was  un- 
tenable, — specific  performance  of  the  lease  was  granted, 
notwithstanding  considerable  laches  on  the  part  of  the 
plainti£P  subsequent  to  the  defendant's  refusal,  but 
therefore  without  costs.^ 
^<>«^-  §  1112.  But  possession,  to  save  a  purchaser  from 
be  under  the  usual  consequcnco  of  delay,  must  be  possession 
tract  under  the  contract  sought  to  be  enforced,  and  the 
vendor  must  have  known  or  have  been  bound  to  know 
that  the  purchaser  claimed  to  be  in  possession  under 
the  contract.  Accordingly  in  a  case  where  the  tenant 
of  a  tavern,  with  an  option  of  purcliasing  it  during  liis 
term,  duly  gave  notice  that  he  elected  to  purchase, 
but  after  some  correspondence  allowed  the  subject  to 
drop,  and  then  for  upwards  of  five  years  remained  in 
possession  without  ever  insisting  on  the  effectuation  of 
the  purchase,  and  from  time  to  time  making  payments 
to  the  lessor's  mortgagee  for  most  of  which  he  took 
receipts  expressing  them  to  be  for  rent,  it  was  held  by 
the  Court  of  Appeal  that  his  possession  had  not  been 
such  as  to  prevent  his  delay  being  fatal  to  his  claim 
for  specific  performance.* 
PendiBg  §  1113.  Nor  will  time  run  as  laches  pending  a 
tion?  ^ '  negotiation  between  the  parties  to  the  contract,  even 
though  it  may  be  carried  on  without  prejudice  to  a 
notice  given  by  one  party  that  he  holds  the  contract 
rescinded.®  But  where  the  negotiation  is  about  a 
point  which  is  not  the  real  cause  of  the  delay,  its 
pendency  will  not  prevent  the  effluxion  of  time  ope- 
rating as  laches :  so  where  there  were  two  purchases, 
and  disputes   arose  about  the  title  and   a  valuation 

1  Burke  y.  Smyth,  3  Jon.  &  L.  494. 

193.  See  also  per  Lord  St.  Leonards  '  Mills  y.  Haywood,  6  Gh.  D.  196. 

in  Ridgway  y.  Wharton,  6  H.  L.  C.  '  Southcomh  y.  Bishop  of  Exeter, 

292;  and  consider  Brophy  y.  Con-  6  Ha.  213;   McMurray  y.  Spioer^ 

nolly,  7  Ir.  Ch.  B.  at  p.  177 ;  Finn-  L.  E.  5  Eq.  527 ;  and  cf.  Lehmann 

cane  y.  Turner,  13  Ir.  Gh.  B.  468,  y.  McArthur,  L.  B.  3  Gh.  at  p.  504. 
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incident  to  the  purchase,  but  from  the  evidence  it  ^^^l' 

appeared  that  want  of  means  in  the  purchaser  who  had 

instituted  the  suit,  and  not  these  disputes,  was  the  real 
cause  of  delay.  Knight  Bruce  V.C,  though  after  some 
hesitation,  refused  specific  performance,  as  the  plaintiff 
in  such  suits  must  have  more  than  a  doubtful  title.* 

§  1114.     When  the  delay  arises  from  an  untenable  pdayaris- 
objection  taken  by  one  party,  that  party  cannot  avail  ^^  ™ 
himself  of  the  delay  caused  by  it,  as  a  ground  for  the '  ^^J^^^fif- 
non-performance   of    the  contract.^     And    generally, 
whenever  the  delay  is  attributable  to  the  defendant, 
he  will  not  be  allowed  to  avail  himself  of  it  as  a 
defence." 

§  1115,  In  Lamar e  v.  Dixon^  an  intending  lessee,  i^^re 
relying  on  a  verbal  promise  by  the  owner  of  some 
wine  vaults  that  they  should  be  made  dry,  signed  a 
written  contract  to  accept  a  lease  of  the  vaults  at  a 
specified  rent,  and  went  into  possession.  The  vaults 
not  being  made  dry,  the  tenant  constantly  complained, 
and,  though  he  paid  rent,  always  paid  it  under  pro- 
test ;  until,  finally,  after  having  actually  occupied  the 
vaults  for  upwards  of  two  years,  he  refused  to  take 
the  lease  on  the  ground  that  the  owner's  promise  had 
never  been  fulfilled.  The  House  of  Lords  held  that 
the  tenant's  payments  were  referable  merely  to  his 
actual  use  and  occupation  of  the  premises,  that  such 
payments  and  possession  did  not  amount  to  such 
acquiescence  as  to  debar  the  tenant  from  defending 
his  refusal  on  the  ground  of  the  non-performance  of 
the  promise  which  had  been  the  inducement  to  the 
contract,  and  that  the  owner's  delay  and  conduct  in 
the  matter  generally  disentitled    him    to   insist  on 

*  Ote  V.  PearsBy  2  De  G.  &  S.  325.  v)ay  Co,  v.  Lcmdonand North'  Western 

«  Monro  v.  Tai/lor,  3  Mao.  &  G.  Bailway  Co,,  2  Mac.  &  Q.  324,  355 ; 

713,  723.  per  Lord  St.  Leonards  in  Ridgvmy 

»  Morse  v.  M€rt$t,  6  Mad.  26 ;  v.  Wharton,  6  H.  L.  0.  292. 

Shrewsbury  and  Birmingham  Rail"         *  L.  B.  6.H.  L.  414. 
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"ch^M^*  ^P^cific  performance  of  the  contract ;  but  the  House 

considered  the  delay  which  had  occurred  so  chargeable 

to  both  parties  that  the  bill,  though  dismissed^  was 
dismissed  without  costs. 
Leaving         §  1116,     The  fact  that  the  purchaser  has  allowed 
the  deposit  to  remain  in  the  hands  of  the  vendor  from 
the  time  when  the  former  rescinded  the  contract  until 
the  filing  of  the  bill,  has  been  decided  not  to  affect  the 
question  of  laches.^ 
Continu-        §  1117  •     So  also  Continuing  in  possession,  if  under 
^Sms-      an  arrangement  to  that  effect,   will  not  affect  the 
"°''-         question.* 

Land  §  1118.     In  a  casc  already  referred  to  Lord  Romilly 

^^^  M.R.  expressed  the  opinion  that  time  does  not  run  as 
^I'^^y  laches  in  the  case  of  land  taken  under  a  Railway  Act, 
until  the  time  during  which  the  company  had  the 
power  to  make  the  railway  ceased,  as  the  fact  whether 
the  company  would  require  the  land  or  not  could  not 
be  ascertained  until  that  time ;  *  but  this  view  was  not 
adopted  by  Knight  Bruce  and  Lord  Cranworth  L.  JJ., 
who  seem  to  have  thought  that  time  would  run  from 
the  date  of  the  contract. 
Mfflpe  §  1119.     It  is  to  be  observed  that  a  mere  claim  or 

protest  by  words  or  letters,  though  continual,  un- 
accompanied by  any  act  to  give  effect  to  them,  will 
not  prevent  time  operating  as  laches  against  the 
party  making  the  claim,  nor  keep  alive  a  right  which 
would  otherwise  be  precluded.* 

V.  Waiver  of  delay. 

Wairerby      §  1120.    Objections  grounded  on  the  lapse  of  time 
are  waived  by  a  course  of  conduct  inconsistent  with 

1  Watson  V.  Beid,  1  E.  &  My.  236;  and  NoHh-WtsUm  Railway  Co,,  15 
Southcomh  v.  Bishop  of  Exeter,  6  Beav.  513;  S.C.  1  De  G.  M.  &  O. 
Ha.  213,  224.  721. 

2  SotUhcomb  V.  Bishop  of  Exeter,  *  Clegg  v.  Edmondson,  8  De  O. 
uhi  supra,  M.   &  G.   787,  810 ;    Lehmann  v. 

>  Lord  James  Stuart  y.  London     McArthur,  L.  B.  3  Gh.  496^  504. 
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the  intention  of  insisting  on  such  an  objection:  and   q^J^" 
in  this  respect  it  is  immaterial  whether  time  were  -— ^— 
originally  of  the  essence  or  subsequently  engrafted  on 
the  contract.^ 

§  1121.  Therefore,  where  a  title  is  in  a  state  instances. 
which  may  cause  delay,  or  a  good  title  has  not  been 
completely  shown  by  the  day  for  completion,  and  the 
purchaser  goes  on  dealing  about  the  title  after  that 
day,  this  will  waive  his  right  to  insist  on  the  time.* 
So  the  examination  of  the  abstract  after  the  time  will 
prevent  a  defendant  insisting  on  time  as  essential,  for 
he  had  no  right  to  look  into  the  abstract  if  he  meant 
to  abandon  his  purchase.^  And  such  conduct  will 
amount  to  a  waiver,  even  though  a  formal  notice  to 
abandon  the  contract  may  have  been  given.*  So 
again,  insisting  on  the  contract  after  the  time  limited 
for  completion  is  an  act  waiving  the  right  to  insist  on 
that  time  as  essential.^  But  where  a  purchaser  pro- 
tests against  delay,  and  then  under  protest  deals  about 
the  title,  this  will  not,  it  seems,  amount  to  a  waiver.® 

§  1122.     As  a  general  principle,  a  stipulation  as  to  intention 
time  cannot  be  bindingly  waived  otherwise  than  by  an  ledge  re^ 
intentional  act,  done  with  knowledge  of  all  material  ^'*^**- 
circumstances.     Accordingly  in  a  case  already  cited, 
where  a  railway  company  agreed  to  do  certain  works 
to  be  directed  by  the  award  of  a  surveyor,  to  be  made 
within  a  specified  time,  and  the  award  was  not  made 
within  that  time,  the  company  were  held  not  to  have 
waived  the  condition  as  to  time  by  having,  in  ignor- 
ance of  the  fact  that  the  aweurd  was  made  late,  taken 
it  up  and  paid  the  surveyor's  charges  for  it.^ 

»  King  v.  Wihon,  6  Beav.  124.  •  Magennis  v.  Fallon,  2  MoU.  561, 

«  Fincke  v.  Curteis,  4  Bro.  0.  0.  676.    But  see  St.  Leon.  Vend.  291. 

329.  '  Earl  o/Damley  v.  London,  Chat^ 

»  SeUrn  V.  Slade,  7  Vee.  265.  ham,  and  Dover  Bailway,  1  De  G. 

«  Hxpwdl  T.  Knight,  1  Y.  &  0.  J.&S.204;  3ib.24;  L.E.2H.L. 

Ex.  401.  43. 

*  Fegg  y.  WMen,  16  Beay.  239. 
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^*^-       §  1123.     Again  as  to  time  for  payment :  where  ah 
•—: — : —  assiimor  of  a  lease  insisted  on  a  forfeiture  of  the 

As  to  time  , 

for  pay-     assignment  by  reason  of  non-payment  of  part  of  the 

pm*chase-money  at  the  time  stipulated,  he  was  held  to 

have  waived  it  by  getting  the  assignee  to  pay  the 

rent  to  the  superior  landlord,  that  not  being  consistent 

with  the  notion  that  the  agreement  was  at  an  end.^ 

In  another  case  there  was  a  contract  that  if  the  residue 

of  the  purchase-money  was  not  paid  at  a  certain  day, 

the  contract  should  be  void :  it  was  not  paid,  but  the 

vendor,  allowing  the  purchaser  to  retain  possession 

and  taking  from  him  a  warrant  of  attorney  to  confess 

judgment  in  ejectment,  was  held  to  have  waived  the 

condition,* 

Ab  to  time      §  1124.     As  to  the  time  for  the  delivery  of  objec- 

wyS'     tions,  a  subsequent  correspondence  as  to  title  was  in 

objeotions.  q^^  (j^gg  jj^ld  to  work  a  waivcr :"  and  a  similar  result 

was  in  another  case  held  to  follow  from  the  subsequent 
renewal  of  negotiation  as  to  price.* 
Posses-  §  1126.     So,  again,   taking  possession   after  the 

"^'*'         default  as  to  time  may,  it  seems,  preclude  the  objec- 
tion :^  but  merely  giving  possession  before  the  day  for 
payment  has  arrived  is  no  waiver  of  a  vendor's  right 
to  insist  upon  payment  on  that  day.® 
Exten-  §  1126.     The  mere  extension  or  giving  of  time, 

time.  where  time  is  of  the  essence  of  the  contract,  is  only  a 
waiver  to  the  extent  of  substituting  the  extended  time 
for  the  original  time,  and  not  an  utter  destruction  of 
the  essentiality  of  the  time.  And  so  where,  by  the 
terms  of  a  contract  for  the  sale  of  the  benefit  of  a 

« 

building  contract,  a  moiety  of  the  price  was  to  be 
paid  on  a  specified  day,  and  the  vendors  afterwards 

1  Hudaan  y.  BaHram,  3 Mad.  440;  «  Eada  y.  WiUiama,  4  De  G.  M.  & 
Webb  y.  Hughes,  L.  B.  10  Eq.  281.        G.  674. 

*  Ex  parte  Gardner,  4  Y.  &  0.  *  Boehm  y.  Wood,  1  J.  &  W.  at 
Ex.  603.  p.  420. 

«  CutU  y.  Thodey,  13  Sim.  206.  •  See  Barclay  y.  Messenger,  22  W. 

B.  at  p.  523. 
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by  letter  gave  the  purchaser  until  a  later  (named)  day  ^^  ™' 

to  make  the  payment,  but  the  money  was  not  paid 

by  that  day,  Jessel  M.R.  held  that  time  was  originally 
of  the  essence  of  the  contract,  and  the  letter  only  a 
qualified  and  conditional  waiver  of  the  original  stipu- 
lation; and  that,  consequently,  the  vendors  were 
entitled  to  treat  the  contract  as  at  an  end.^ 

§  1127.  It  is  perhaps  scarcely  needful  to  remark.  Waiver  of 
that  a  waiver  as  to  the  time  in  which  an  act  is  to  be  an  act  no 
done  is  not  necessarily  in  any  degree  a  waiver  of  the  2^"^.°' 
act  itself.  So  that  where  it  was  agreed  that  A.  should 
repair  some  warehouses  by  the  1st  of  April,  and  that 
B.  should  then  take  a  lease  of  them,  and  the  repairs 
were  not  done  by  the  day  appointed,  but  B.  continued 
to  deal  in  a  way  which  was  held  to  amount  to  a  waiver 
of  the  time  as  essential  (if  by  the  contract  it  had  ever 
been  so),  and  afterwards  and  before  a  lease  was 
executed  the  warehouses  were  burnt  down:  it  was 
held  that  B.,  though  he  had  waived  the  essentiality  of 
time,  had  not  waived  the  condition  that  the  repairs 
should  be  effected  prior  to  his  taking  a  lease,  and  con- 
sequently, that  the  proposed  lessor  A.,  and  not  the 
proposed  lessee  B.,  must  bear  the  loss.* 

§  112B.     The  question  whether  time  was  originally  Waiver 
of  the  essence,  and  whether  it  has  since  been  waived,  the  trial. 
is  one  of  evidence,  and  can  therefore  be  disposed  of 
only  at  the  trial.' 

^  Barclay  y.  Messenger,  22  W.  B.  letter  extending  the  time  for  com- 

622 ;  43  L.  J.  Oh.  449.    In  this  case  pletion. 

Jessel  M.  £.    distinctly    dissented  '  Counter  y.  MacpJierson,  5  Moo. 

from  the  yiew  expressed  by  Lord  P.  C.  0. 83;  and  Boe  Hughes  y.  Jones, 

Eomilly  M.E.  in  Parkin  y.  Thorold  3  De  G.  P.  &  J.  307. 

(16  Beay.  59),  as  to  the  effect  of  a  '  Levy  y.  Lindo,  3  Mer.  81. 


PAET  lY. 

OF  THE  MODE  OF  EXERCISING  THE  JURISDICTION. 


CHAPTER  I. 

OF  THE  INSTITUTION  OF  THE  PROCEEDINGS. 

Past  IV.       §  1129.     At  the  time  when  the  Judicature  Act, 

'-^—  1873,  came  into  operation,  the  usual  mode  of  proceed- 

merprao-   ing  in  Older  to  obtain  the  specific  performance  of  a 
^^'         contract  wets  to  institute  a  suit  for  the  purpose  by  bUl 

of  complaint  in  the  Court  of  Chancery. 
Judioa-  R  1130.     By  the  34th  section  of  the  Judicature 

tare  Aot,  "  •' 

1873,  Act,  1873,  all  causes  and  matters  for  the  specific  per- 
formance of  contracts  between  vendors  and  purchasers 
of  real  estates,  including  contracts  for  leases,  are 
specially  assigned  (subject  to  the  Rules  of  the 
Supreme  Court^)  to  the  Chancery  Division  of  the 
High  Court  of  Justice. 

limited         §  1131.     Causcs  Or   matters  for  the   specific  per- 

ofthe34th  formancc  of  other  contracts  are  not  expressly  assigned 
to  any  particular  Division  of  the  High  Court,  and  may 
accordingly,  it  would  seem,  be  instituted,  at  the 
plaintiff's  option,  in  any  Division,  subject  to  the 
powers  of  transfer  exercisable  under  the  Judicature 
Acts  and  the  Rules  of  Court.* 

Ponnof         §  1132.     A  form  of  statement  of  claim  in  an  action 

statement     n         y  ./% 

of  claim,    for  the  specific  performance  of  a  contract  for  the  sale 

»  See  Ord.  XLIX.  «  See  Jud.  Act,  1873,  s.  33;  Jud. 

Act,  1875,  s.  11 ;  Old.  XLIX. 
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of  land  is  given  in  Appendix  C,  §  ii.,  No  12  to  the  ^^  j]^' 
Rules  of  Conrt.^ 

§  1133.  It  is  provided  by  the  Acts  and  Rules*  that  ^^^ 
any  abtion  may  be  transferred  from  one  Division  of  the 
Court  to  another.  Accordingly  where,  in  an  action  for 
the  recovery  of  land  commenced  in  the  Exchequer  Di- 
vision the  defendant  set  up  a  counter-claim  for  specific 
performance  of  a  contract  for  a  lease  of  the  land  to 
himself,  and  it  appeared  that  there  was  a  prima  facie 
case  for  specific  performance,  the  action  was  transferred, 
on  the  defendant's  application  and  against  the  plain- 
tiffs will,  to  the  Chancery  Division.'  And  a  similar 
order  was  affirmed  by  the  Court  of  Appeal  in  the  case 
of  HoUoway  v.  York^^  where,  the  liquidation-trustee  of 
a  person  who  had  contracted  to  purchase  real  estate 
having  commenced  an  action  in  the  Exchequer  Divi- 
sion against  the  vendor  for  a  return  of  the  deposit,  the 
vendor  had  delivered  a  counter-claim  for  specific  per- 
formance of  the  contract. 

§  1134.     The  machinery  of  the  Chancery  Division  Action 
is  more  adapted  to  suits  for  specific  performance  than  ^.^  ^ 
that  of  the  Queen's  Bench  Division ;  and  hence  it  seems  i^^ueen's 
that  where  there  is  an  action  in  that  Division  for  the  ^iv^on. 
deposit  and  a  bond  fide  counter-claim  for  specific  perform- 
ance the  cause  ought  usually  to  be  transferred  to  the 
Chancery  Division.^    But  the  mere  fact  that  defendant 
sued  in  the  Queen's  Bench  Division  sets  up  a  counter- 
claim for  the  specific  performance  of  some  contract 
relating  to  land  between  himseU  and  the  plaintiff  will 
not  entitle  him  to  get  the  cause  transferred  to  the 
Chancery  Division.*    The  Court  will  take  notice  of  an 

'  The  form  seems  to  be  open  to  '  HUlman  y.  Mayhew,  1  Ex.  D. 

diticiani  in  that  the  plaintiff  is  re-  132. 

presented  as  yendor,  and  yet  asks  *  2  Ex.  D.  333. 

that  the  defendant  may  execute  a  ^  London  Land  Co*  y.  Harris,  13 

conyeyanoe  to  the  plaintiff.  Q.  B.  D.  540. 

»  Jud.  Act,  1873,  8.  36;  Jud.  Act,  «  Storey  y.  Waddle,  4  Q.  B.  D. 

1875,  8.  11 ;  Ord.  XLIX.  rr.  1,  3,  289. 

F.  L  Ii 
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^ch  i^'  equitable  right  to  specific  performance  appearing  inci- 

dentally  in  the  course  of  an  ejectment  action,  though 

there  be  no  counter-claim  for  such  performance.^ 
Special  §  1136.     The  determination  by  the  Court  of  ques- 

tions of  law  between  Tenders  and  purchasers  of  real  or 
leasehold  estate,  and  judicial  declarations  as  to  their 
respective  rights  imder  the  contract  of  sale,  may,  it  is 
conceived,  be  obtained  upon  a  special  case  stated  in 
the  action.*  The  Court  of  Chancery  could  not  enforce 
specific  performance  in  a  proceeding  of  this  nature;' 
but  imder  the  present  practice,  where  the  answers  to 
the  special  case  dispose  of  the  action,  they  may  be 
turned  into  a  judgment  making  declarations  to  the 
same  effect.^ 
]^bL.  §  1136.  A  convenient  mode  of  obtaining  an  autho- 
dwaer  ritativc  dccisiou  of  questions  arising  upon  some  of  the 
0.9.'  '  class  of  contracts  discussed  in  this  treatise  has  been 
introduced  by  the  Vendor  and  Purchaser  Act,  1874, 
under  which  (section  9)  a  vendor  or  purchaser  of  real 
or  leasehold  estate  or  their  respective  representatives 
may  at  any  time  apply  in  a  summary  way  to  a  Judge 
of  the  High  Court  in  Chambers  in  respect  of  any  requi- 
sitions or  objections  or  any  claim  for  compensation  or 
any  other  question  arising  out  of  or  connected  with 
the  contract  (not  being  a  question  affecting  the  exist- 
ence or  validity  of  the  contract),  and  the  Judge  is  to 
make  such  order  upon  the  application  as  to  him  shall 
appear  just,  and  to  order  how  and  by  whom  all  or  any 
of  the  costs  of  and  incident  to  the  appHcation  are  to 
be  borne  and  paid.     The  exception  of  questions  affect- 

^  WiUiamB  v.  Snoufden,  W.  N.  'See  Evans  v.  Saunders,  22  L.  T. 

1880,  p.  124  (G.  P.  Diy.) ;  Fumess  43,  51.    The  prooedure  by  special 

Y.  Bond,  W.  N.  1880,  p.  78.  case  under  Sir  George  Tnmer's  Act 

'  Compare  8(ibtn  y.  Heaps,  27  (ld&  UYict.  c35)i8nowaboliBhed 

Beay.  553,  561  (where  the  decision  by  statute  46  &  47  Yict.  c.  49  (Did. 

was  tantamount  to  a  decree  for  XXX TV.  r.  8). 

specific    performance),    and    Ord.  *  Harrison  y.  Cornwall  Minerals 

XXXIV.  part  1.  Hail  way  Co.,  16  Ch.  D.  67,  80. 
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ing  the  existence  or  validity  of  the  contract  refers  to  ^^  J^- 

the  existence  or  validity  of  the  contract  in  its  inception, 

and  does  not  preclude  the  Court  from  determining 
whether  a  power  to  rescind  contained  in  the  contract 
has  been  well  exercised.^  In  very  many  of  the  dis- 
putes that  arise  between  vendors  and  purchasers  of 
realty  and  leaseholds  an  application  under  this  section 
is  an  advantageous  and  efficient  substitute  for  an  action 
for  specific  performance.*  The  parties  to  such  an  ap- 
plication are  in  the  same  position  as  they  would  be 
imder  a  reference  as  to  title  in  such  an  action.^ 

§  1137.  The  jurisdiction  to  make  such  order  as  Conae- 
shall  be  just,  conferred  by  this  statute,  enables  the  SSS. 
Court  to  do  all  that  may  be  just  as  the  natural  conse- 
quence of  the  point  or  points  decided.  Therefore, 
when  the  Court  on  a  summons  decided  that  the  vendor 
had  not  shown  a  good  title,  it  ordered  the  vendor  to 
return  the  deposit  with  interest,  and  to  pay  the  pur- 
chaser his  costs  of  investigating  the  title.* 

§  1138.     But  where  the  purchaser  seeks  to  recover  Exception 
back  the  deposit  on  the  ground  of  fraud  or  of  such  mis-  affeotinff 
description  as  enables  the  purchaser  to  rescind,  there  traot?^" 
the  matter  in  controversy  affects  the  validity  of  the 
contract,  and  consequently  it  cannot  be  determined 
under  the  statute  in  question.* 

§  1139.     A  person  who  has  availed  himself  of  the  ^^^ 

ceeding 
under  the 

*  In  re  Jacluon  and  Woodbum,  37  D.  774 ;  Drapers*  Co,  y.  McGann,  1 

Ch.  D.  44.  L.   B.  Jr.   13  (summons  may  be 

2  For  cases  under  this  section,  see  served  out  of  the  jurisdiction). 
Re  WadddVs  contrctct,  2  Oh.  D.  172;  '  In  ite  Burroughs,  Lynn,  and 
Be  Coleman  and  Jarrom,  4  Ch.  D.  Sexton,  5  Ch.  D.  601. 
165  (where,  to  strengthen  the  piur-  *  Beffargreavesand  Thompson,  32 
chaser's  title,  Jessel  M.B.  delivered  Ch.    D.    454 ;    approving    In    re 
judgment  in  Court) ;  Be  Popple  and  Higgins  and  Hitchman,  21  Ch.  D. 
BarraiCs  contract,  25  W.  E.  248 ;  93 ;  and  In  re  Yielding  and  Wood- 
Be  Kearley  and  Clatfton*B  contract,  brook,  31  Ch.  D.  344. 
7  Ch.  D.  615 ;  Be  Metropolitan  Bis-  ^  In  re  Davis  and  Cavey,  40  Ch. 
irici  BaUway  Co.  and  Cosh,  13  Ch.  D.  601. 
D.  607;  Oslwme  to  BmjoUtt,  13  Ch. 

ll2 
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^ch  ^^'  provisions  of  the  Act  is  not  entitled  afterwards  to  bring 

an  action  for  the  specific  performance  of  the  contract 

which  was  the  subject  of  the  summons.* 
TheCoun-      R  1140.     Bv  the  County  Courts  Act,  1888  (51  &  52 
Act,  1888.  Vict.  c.  43),  8.  67,  County  Courts  have  all  the  powers 
and  authority  of  the  High  Court  in  actions  for  specific 
performance  of  any  agreement  for  the  sale,  purchase, 
or  lease  of  any  property,  where  in  the  case  of  a  sale  or 
purchase  the  purchase-money,  or  in  the  case  of  a  lease 
the  value  of  the  property,  does  not  exceed  500/. 
High  §  1141.     The  jurisdiction  of  the   High  Court  in 

tains  oon-  cascs  of  spocific  performance  has  not  been  ousted  by 
j^So-    that  conferred  upon   County  Courts.      Though  the 
**°°"         matter  may  be  within  the  jurisdiction  of  the  inferior 
Court,  a  plaintiff  is  at  liberty  to  bring  his  action  in 
the  High  Court  (subject,  of  course,  to  the  statutory 
provisions  as  to  transfer). 
Land  §  1142.     It  may  here  be  mentioned  that  by  the 

Act,  1876,  Land  Transfer  Act,  1875,  it  has  been  enacted  that 
(s.  93)  where  a  suit  is  instituted  for  the  specific  per- 
formance of  a  contract  relating  to  registered  land,  or 
a  registered  charge,  the  Court  having  cognizance  of 
such  suit  may  by  summons,  or  by  such  other  mode  as 
it  deems  expedient,  cause  all  or  any  parties  who  have 
registered  estates  or  rights  in  such  land  or  charge,  or 
have  entered  up  notices,  cautions  or  inhibitions  against 
the  same,  to  appear  in  such  suit,  and  show  cause  why 
such  contract  should  not  be  specifically  performed,  and 
the  Court  may  direct  that  any  order  made  by  the 
Court  in  such  suit  shall  be  binding  on  such  parties  or 
any  of  them.  Further,  by  the  94th  section  of  the 
same  Act,  all  costs  incurred  by  any  party  so  appear- 
ing in  a  suit  to  enforce  against  a  vendor  specific  per- 
formance  of  his  contract  to  sell  registered  land  or  a 
registered  charge  are  to  be  taxed  as  between  solicitor 

1  Thompson  y.  Ringer,  29  W.  E.  520. 
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and  cKent,  and,  unless  the  Court  otherwise  orders,  ^q^^* 
paid  by  such  vendor.  

§  1143.  How  far  the  summary  jurisdiction  con-  Com- 
f  erred  by  the  35th  section  of  the  Companies  Act,  1862,  Act,  1862, 
is  properly  applicable  to  the  enforcement  of  contracts 
for  the  sale  and  purchase  of  shares  is  a  question  which 
has  been  much  discussed,  but  can  hardly  be  said  to  be 
even  now  satisfactorily  settled.  That  section  provides 
that  if  the  name  of  any  person  is  without  sufficient 
cause  entered  in  or  omitted  from  the  register  of 
members  of  a  company  under  the  Act,  or  if  default  is 
made  or  unnecessary  delay  taies  place  in  entering  on 
the  register  the  fact  of  any  person  having  ceased  to 
be  a  member  of  the  company,  the  person  or  member 
aggrieved  may  .apply  by  motion  or  summons  for  an 
order  of  the  Court  that  the  register  may  be  rectified, 
**  and  the  Court  may  either  refuse  such  application, 
with  or  without  costs  to  be  paid  by  the  applicant,  or  it 
may,  if  satisfied  of  the  justice  of  the  case,  make  an 
order  for  the  rectification  of  the  register,  and  may 
direct  the  company  to  pay  all  the  costs  of  such  motion, 
application,  or  petition,  and  any  damages  the  party 
aggrieved  may  have  sustained.  The  Court  may,  in 
any  proceeding  under  this  section,  decide  on  any 
question  relating  to  the  title  of  any  person  who  is  a 
party  to  such  proceeding  to  have  his  name  entered  in 
or  omitted  from  the  register,  whether  such  question 
arises  between  two  or  more  members  or  alleged  mem- 
bers or  between  any  members  or  alleged  members  and 
the  company,  and  generally  the  Court  may  in  any 
such  proceeding  decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the  rectification 
of  the  register." 

§  1144.     This  enactment  may  seem  at  first  sight  to  ^^^^' 
offer  an  attractive  and  efficient  substitute  for  an  action  the  seo- 
f or  specific  performance  in  cases  arising  out  of  contracts  caaes  of 
for  the  sale  of  shares,  but  the  decisions  upon  it  show  pSfom- 


anoe. 
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^^^'  that  its  applicabiliiy  in  practice  to  such  cases  is  by  no 

means  universal.     The  jurisdiction  which  it  confers  is 

clearly  discretionary ;  and,  whatever  the  effect  of  the 
limited  power  which  it  gives  the  Court  over  costs  upon 
the  generality  of  its  subsequent  language/  it  seems  that 
the  Court  will  at  any  rate  be  slow  to  exercise  this  juris- 
diction for  the  purpose  of  deciding  questions  between 
vendors  and  purchasers  of  shares,  except  where  the 
legal  title  of  the  applicant  is  dear.* 

I  &ee  per  JeneHAJBL.  in  Ex  parte  parte  Sargent^  L.  B.  17  £q.  273; 

Sargent,  L.  B.  17  £q.  at  p.  276.  Ex  parte  Shaw,  2  Q.  B.  D.  463. 

>  Ward  and  Henry's  case,  L.  B.  2  See,  too,  Buckley,  Ckmip.  Acts,  on 

£q.  226;  2  Ch.  431 ;  Musgrave  and  the  section. 
Harffs  case,  L.  B.  5  £q.  193;  Ex 


CHAPTER  IL 

OF     INJUNCTIONS. 

§  1146.  It  has  already  been  in  e£Fect  stated^  that  ^^^^* 
executed,  as  distingxiished  from  executory,  contracts  g^^.^^ — 
are  not  within  the  scope  of  this  treatise.     The  present  of  the 

•  •  1  chapter, 

chapter  will  accordingly  be  confined  to  the  considera- 
tion of  the  use  of  injunctions  in  connection  with  con- 
tracts of  the  latter  kind. 

§  1146.  The  jurisdiction  of  the  Court  in  injunc-  Howin- 
tion  is  connected  with  the  specific  performance  of  IToon^ 
executory  contracts  in  three  ways : —  ^  gpe. 

oifio  i>er- 

(i.)  Sometimes  the  injunction  is  the  instrument  by  'o™«™»- 
which  the  Court  specifically  enforces  the  contract 
itself  or  some  part  of  it ; 

(ii.)  Sometimes  the  injunction  is  merely  incident 
or  ancillary  to  the  performance  of  the  contract; 
and 

(iii.)  Sometimes  the  injunction  is  used  for  the 
purpose  of  giving  effect  to  rights  resulting  from  the 
non-performance  of  the  contract. 

i.  Injunction  the  instrument  of  performance. 

§  1147.     It  is  evident  that  whenever  the  Court  Effect  of 
grants  an  injunction  restraining  the  breach  of  any  ing  breach 
express  or  implied  term  of  a  contract  it  thereby  pro  ^'  *  *®™^" 
tanto  specifically  enforces   the   performance  of   the 
contract.* 

^  /Sfupra,  §  38 ;  cf .  §  842.  to  the  discretionary  character  of 
*  Ab  to  injunctions  restraining  the  jurisdiction,  see  'per  Lord  West- 
applications    to    Parliament,    see  bory  in  L<yw  v.  InnUy  4  De  G.  J.  & 
infra y  Part  YI.,  chap.  x. ;  and,  as  S.  at  p.  290. 
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^^V'       §  1148.     Where    the    contract    contains    express 
^^    negative  as  well  as  positive  terms,  and  the  positive 
containing  tcrms  are  capable  of  specific  performance  by  the  Court, 
negative    the  Court  may  and  naturally  will  enforce  by  injunc- 
tion the  observance  of  the  negative  terms ;  for  by  so 
doing  it  promotes  the  complete  performance  of  the 
contract  as  a  whole. 
Rankin  ▼.       §  1149.     Thus  whcrc  the  Commissioners  of  Woods 
and  Forests  contracted  with  a  Committee  of  the  United 
Service  Club  for  the  grant  by  the  Commissioners  to  the 
trustees  of  the  club  of  a  lease  of  a  specified  piece  of 
ground,  and  further  that  a  specified  plot  on  the  south 
side  of  this  piece  of  ground  should  be  laid  out  as  an 
ornamental  garden,  and  no  buildings  whatever  should 
be  erected  thereon,  and  afterwards  the  Commissioners 
began  to  build  stables  on  the  plot;  the  Court  specifically 
enforced  the  observance  of  the  negative  stipulation 
by  restraining  the  Commissioners  from  continuing  to 
build  on  the  plot  and  also  from  permitting  such  part 
of  the  stables  as  had  already  been  built  to  remain 
upon  it.* 
Part  of  §  1160.     But  where  part  of  the  contract  is  of  such 

incapable   a  uaturc  as  to  be  incapable  of  specific  performance  by 
foimance.  ^^^  Court,  a  difficulty  presents  itself  with  respect  to  the 
Court's  enforcement  of  any  other  part  of  it  by  in- 
junction. 

For,  as  we  have  seen,*  the  Court  will  not,  as  a 

general  rule,  enforce  part  of  an  executory  contract 

unless  it  can  perform  the  whole ;  and,  in  the  case 

supposed,  the  grant  of  an  injunction  would  obviously 

be  tantamount  to  a  merely  partial  enforcement  of  the 

contract. 

Refusal         §  1161.     On  the  principle  referred  to  in  the  last 

to  StOT^     preceding  section,  one  would  expect  to  find  the  Court 

^^'         always  refusing  to  interfere  by  injunction  to  restrain 

^  Rankin  y.  ffuskisson,  4  Sim.  13         '  Fart  lU.  chap.  xvi. 
(ShadweU  V.O.). 
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the  breach  or  non-performance  of  part  of  an  executory  ^^I^- 

contract  where  the  rest  of  the  contract  is  incapable  of,  — 

or  is  not  a  proper  subject  for,  specific  performance : 
and  in  fact  there  are  numerous  instances  of  such 
refusal.* 

§  1162.     There  are,   however,   cases    in    which,  Breach  of 
though  the  contract  as  a  whole  has  been  such  as  the  kapi^^ 
Court  could  not  or  would  not  specifically  enforce,  it  JSSSu 
has  nevertheless  granted  an  injunction  restraining  the 
breach  of  some  express  or  implied  term  of  it.     These 
cases  have  already  been  discussed  at  length  in   a 
previous  chapter.*    It  may  here  be  added  that  when- 
ever in  such  cases,  a  person  is  compelled  by  injunction 
to  observe  some  negative  term  of  a  contract,  the  whole 
benefit    of    the  injunction  is   conditional   upon  the 
plaintiffs  performing  his  part  of  the  contract,  and  the 
moment  he  fails  to  do  any  of  the  acts  which  he  has 
engaged  to  do,  and  which  were  the  consideration  for 
the  negative  term,  the  injunction  will  be  liable  to  be 
dissolved.' 

§1163.     In  connection  with  the  cases  referred  to  Martin  r, 
I^utkin 

in  the  last  preceding  section,  the  old  case  of  Martin  v. 
Nutkin^  may  be  referred  to.  There  articles  were  exe- 
cuted between  the  plaintiffs,  who  resided  very  near 
the  church  of  Hammersmith,  and  the  parson,  church- 
wardens, overseers,  and  some  of  the  other  inhabitants 
of  the  parish,  by  which  the  plaintiffs  covenanted  to 
erect  a  new  cupola,  clock,  and  bell  to  the  church,  and 
the  other  parties  covenanted  that  a  bell  which  had  been 
daily  rung  at  five  o'clock  in  the  morning,  to  the  great 
annoyance  of  the  plaintiffs,  should  not  be  rung  during 

>  See  e.^.,  mpra^  \  852,  and  the  (md  North  Western  Railway  Co,,  10 

cases  there  cited :    also  Fothergill  "W.  B.  170. 

Y.  Bowland,  L.  B.  17  Eq.  132,  cited  >  Part  m.  chap.  xvi.  §  852  et  seq, 

aupra,  i  859 ;  per  Lord  Cottenham  ^  See  per  Lord  Hatherley  (then 

in  Dietrichsen  y.  Cabhumy  2  Ph.  at  V.O.)  in  Stacker  y.  Wedderburn,  3 

p.  67 ;   Boger$  y.   Wamoi,  W.  N,  K.  &  J.  at  p.  405. 

1880,  p.  88.    Of.  Home  y.  London  «  2  P.  V^ms.  266. 
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^QluT'  ^^^  ^y^  of  the  plaintifEs  or  the  sorviyor  of  them :  the 

plaintiffB  performed  their  part  of  the  contract,  but  the 

bell  after  about  two  years  was  rung  again :  the  con- 
tract on  the  part  of  the  parish  authorities  was  speci- 
fically enforced  against  them  by  means  of  an  injunc- 
tion ;  although,  as  Lord  St.  Leonards  remarked  in  the 
course  of  his  judgment  in  LamUy  y.  Wagner^  the  Court 
clearly  could  not  haye  granted  any  specific  perform- 
ance. 

ii.  InjuncUon  anciUaty  to  performance. 

o^'ect  §  1164.     The  jurisdiction  of  the  Court  in  injunc- 

of  injaoo-  tiou  is  of ten  ancillary  to  that  in  specific  performance, 

^^^      for  the  purpose  of  preventing  the  defendant  making  a 

~^*        use  of  some  legal  interest  or  right  vested  in  him  in  a 

way  inconsistent  with  the  equity  claimed   by  the 

plaintiff,  or  embarrassing  the  plaintiff  by  dealing  with 

the  property  during  the  pendency  of  the  action,  or 

obstructing  the  performance  of  some  act  incidental 

to  the  execution  of  the  contract.     "  The  Court  will  in 

many  cases  interfere  and  preserve  property  in  stafyi 

quo  during  the  pendency  of  a  suit,  in  which  the  rights 

to  it  are  to  be  decided,  and  that  without  expressing, 

and  often  without  having  the  means  of  forming,  any 

opinion  as  to  such  rights."* 

Orauted         §  1166.     Li  the  class  of  cases  now  to  be  considered 

facie  ca«e.  the  iujunctiou  is  therefore  granted,  upon  interlocutory 

application  and  until  the  trial,  on  the  plaintiff  showing 

a  primd  facie  case  for  specific  performance.^    It  is  not 

necessary  that  it  should  be  clear  that  the  plaintiff  will 

succeed  at  the  trial :  it  is  suflScient  if  there  is  ground 

for  supposing  that  relief  may  be  given.*    For  on  this 

»  1  De  G.  M.  &  G.  at  p.  614.  »  Powdl  y.  Lhyd,  1  Y.  &  J.  427. 

*  Per  Lord  Cottenham  in  Qrtai  *  Hudson   y.  Bariram,  8  Mad. 

Wutern  BaUway  Co.  Y.  Birmingham  440,  447;  AUwood  y.  Barham^   2 

and  Ootford  Junction  BaUway  Co.,  2  Buss.  186. 
Ph.  602.    Of.  Order  LI.  rr.  1—3. 
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application  the  Court  will  not  decide  delicate  points,    ^^^' 

nor  allow  it  to  be  resisted  on  points,  such  as  delay,  

which  can  only  be  decided  at  the  trial.* 

§  1166.  Accordingly,  where  an  intended  lessor  instaacefl 
was  sued  by  an  intended  lessee  for  the  specific  per-  of  ^^o- 
formance  of  a  contract  to  grant  a  lease,  he  was  re- 
strained from  bringing  an  ejectment  during  the  suit.* 
In  another  case,  the  plaintiff  (purchaser)  obtained  an 
injunction  to  restrain  the  vendor  from  conveying  away 
the  legal  estate,  which  might  compel  the  plaintiff  to 
ma^e  some  other  person  a  party  to  the  suit.*  In  other 
cases  injunctions  to  restrain  sale  and  surrender  of 
estates  as  to  which  specific  performance  was  sought, 
were  granted  on  certificate  of  bill  filed  and  affidavit.* 
And  in  another  case,  an  injunction  was  granted  to 
restrain  a  purchaser,  who  had  got  into  possession,  from 
cutting  timber  on  the  estate.® 

§  1167.  On  the  same  principle,  where  the  contract  Vendor 
was  for  the  sale  of  a  leasehold  public  house  at  a  fixed  ingyaiaer. 
price,  and  of  the  furniture,  fixtures,  and  other  effects 
on  the  premises,  at  a  valuation  to  be  made  by  a  valuer 
named  in  the  contract,  and  the  vendor  refused  to  allow 
the  valuer  to  enter  upon  the  premises  for  the  purpose 
of  making  an  inventory  of  the  articles  to  be  valued, 
Jessel  M.R.,  upon  the  interlocutory  application  of  the 
purchaser  in  a  suit  instituted  by  him  for  the  specific 
performance  of  the  contract,  made  an  order  compelling 
the  vendor  to  allow  the  valuer  to  enter.^  "  I  have  no 
hesitation,"  said  his  Lordship,  ^^  in  sa3dng  that  there 

1  Price  V.  Aashdon,  1 Y.  &  0.  Ex.  ^  Curtis  v.  Mar^iis  of  Bucking^ 

82.  ham,  3  V.  &  B.  168;    Spiller  v. 

»  Levy  V.  Lindo,  3  Mer.  81.  Spiller,  3  Sw.  656. 

9  Boardman  v.  Mostyn,  6  Vee.  467;  •  Crockfwd  v.  AltxandeTy  15  Ves. 

BwMmd  V.  Hall,  8  Ves.  92 ;  AU-  138.   Distinguish  Marshall  v.  Wa;t- 

wood  y.  Barhamy  2  Buss.  186.    Dis-  son,  25  Beay.  501,  504. 

tinguiah-RMj  y.  Pt*rMc«,  3  Sm.&  a.  ^  ^^^-^^  y,  Peters,  L.  B.  20  Eq. 

242.  511.    Of.  infra,  §  1602. 


4 


EchliffY.  Baldvfin,  16  Ves.  267. 
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Lis 
pmident. 


BflUaoe 
of  ocniTC- 
nienoe. 


^T^^'  is  no  limit  to  the  practice  of  the  C!ourt  with  regard  to 

interlocutory  applications  so  far  as  they  are  necessary 

and  reasonable  applications  ancillary  to  the  due  per- 
formance of  its  functions,  namely,  the  administration 
of  justice  at  the  hearing  of  the  cause." ^ 

§  1168.  In  one  case,  where  the  validity  of  the 
contract  was  disputed,  Lord  Langdale  M.R.  refused  a 
motion  for  an  injunction  to  restrain  the  vendor  from 
letting  or  selling  the  estate  pending  the  hearing,  on 
the  ground  that  a  lessee  or  purchaser  pendente  lite  would 
take  subject  to  the  plaintifPs  rights.*  And  in  another 
case,  where,  on  the  plaintiff  (purchaser)  making  his 
interlocutory  application,  it  was  not  clear  that  he 
would  be  able  at  the  hearing  to  establish  his  right  to 
specific  performance,  the  C!ourt  of  Appeal  refused,  on 
the  ground  of  comparative  convenience,  to  restrain  the 
vendor  by  injunction  until  the  hearing  from  selling 
the  property  in  dispute,  it  appearing  that  the  grant  of 
the  injunction  would,  if  the  plainti£F  ultimately  failed, 
do  more  injury  to  the  defendant  than  its  refusal  would 
occasion  to  the  plaintiff  should  he  ultimately  be  suc- 
cessful.* Turner  L.J.,  however,  in  his  judgment  in 
the  last  cited  case,  distinctly  affirmed  the  general 
principle  that,  if  there  is  a  clear  valid  contract  for 
sale,  the  Court  will  not  permit  the  vendor  afterwards 
to  transfer  the  legal  estate  to  a  third  person,  although 
such  third  person  would  be  affected  by  lis  pendens.^ 

§  1169.  It  is  hardly  necessary  to  remark  that  the 
Court  will  not  restrain  a  person  who  is  under  contract 
to  buy  an  estate  from  buying  another,  merely  on  the 


Second 
purohase. 


1  L.  B.  20  Eq.  at  p.  613. 

*  Twmer  v.  WHghi,  4  Beav.  40. 

>  Hadley  v.  TTw  London  Bank  of 
Scotland^  Limited,  3  De  G.  J.  &  S. 
63.  Cf.  Garrett  v.  Banstead  and 
Epsom  Downs  Railway  Co,,  4  De  Q-. 
J.  &  S.  462 ;  Munro  y.  Wivenhoe 
and  BrighUingsea  Railway  Co.,  4  De 


G.  J.  &  S.  723. 

«  3  De  G.  J.  &  S.  at  p.  70,  where 
the  Lord  Justice  also  suggests  a 
prohable  explanation  of  a  (seem- 
ingly) contrary  dictum  of  Lord 
Eldon  in  SpUler  y.  Spiller,  3  Sw.  at 
p.  557. 
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ground  that  the  completion  of  the  second  purchase  ^^^' 
may  incapacitate  him  to  complete  the  first.* 

§  1160.     The  Court  will,  in  some  cases,  restrain  injono- 
even  third  persons,  whose  rights  are  independent  of  againat 
the  contract,  from  acting  in  a  manner  which  would  persons. 
prejudice  the  plaintiff  in  respect  of  the  property.     For 
instance,  where  after  a  contract  for  the  sale  of  an 
advowson  the  incumbent  died,  and  a  bill  was  filed 
against  the  vendor  and  the  bishop,  the  C!ourt  restrained 
the  vendor  from  presenting,  and  the  bishop  from  in- 
stituting, or,  in  case  of  a  lapse  taking  place  pending 
the  suit,  from  collating  to  the  living  any  clerk  not 
nominated  by  the  plaintiff.* 

§  1161.  Other  cases  in  which  the  Court  has  re-  Acts  in- 
stramed  by  mj  unction  acts  inconsistent  with  the  due  with  the 
performance  of  the  contract  have  been  discussed  in  a  «*^*'*<**- 
previous  chapter.* 

§  1162.     The  Court  of  Chancery  used  to  grant  in-  Fbrmor 
junctions  to  restrain  actions  at  Law  for  the  deposit  praotioe 
upon  its   being  paid  into   Court ;  *  and  to  restrain  Strang 
actions  at  Law  for  damages  for  delay  in  completion ;  *  ^  oSer 
or  in  which  the  defence  was  a  contract  between  the  ^"^• 
parties  which  the  Court  of  Law  could  not  specifically 
enforce;®  and  it  had  jurisdiction  to  restrain  parties 
from  applying  for  probate  or  the  grant  of  letters  of 
administration,  and  would  so  restrain  them  if  it  were 
necessary  for  the  purpose  of  enforcing  a  contract 
which  they  had  entered  into/    But  whether,  in  a 
suit  for  the  specific  performance  of  a  contract  for  a 
separation  deed  between  husband  and  wife,  it  would 
have  been  within  the  province  of  the  Court  of  Chan- 

*  Syera  y.  BrtghUm  Brewery  C   Sm,  &  G.  213,  228.    Sea  too  Vimy 
(Limited),  13  V^.  E.  220.  '    v.  Chaplin,  2  De  G.  &  J.  468  (action 

'  Nicholson  y.  Knapp,  9  Sim.  326.      for  purchase-money). 

'  Part  nL  chap.  xyi.  §  853  et  aeq.         *  Waterlow  y.  Bacon,  L.  B.  2  Eq« 

*  Fordyce  y.  Ford,  4  Bro.  0.  0.      614. 

494.  ^  Per  Mellish  L.  J.  in  Wikocki  y. 

*  Duke  of  Beau/ori  y.  Glynn,  3      Carter,  L.  B.  10  Ch.  444. 
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"^chTu^'   ceiy  to  interfere  by  injunction  to  restrain  a  suit  in 

the  Court  of  Probate  for  the  restitution  of  conjugal 

rights,  as  incident  to  the  main  object  of  the  suit  in 
Equity,  can  hardly  be  said  to  have  been  determined, 
though  it  was  twice  discussed  by  the  House  of  Lords 
in  the  case  of  Wilson  v.  Wilson y^  opposite  opinions 
having  been  expressed  on  the  point  by  the  learned 
Lords  by  whom  that  case  was  decided. 
The  pre-  R  1163.  Under  the  present  practice  f  Judicature 
tioe(Ju-  Act,  1873,  s.  24,  sub-s.  6),  no  cause  or  proceeding 
Act,  1873,  pending  before  the  High  Court  or  the  Court  of  Appeal 
^*  can  be  restrained  by  injunction,  but  every  matter  of 
equity  on  which  an  injunction  against  the  prosecution 
of  any  such  cause  or  proceeding  might,  if  the  Judi- 
cature Act,  1873,  had  not  been  passed,  have  been 
obtained,  either  unconditionally  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defence  there- 
to. It  is  by  the  same  sub-section  enacted  that  nothing 
in  that  Act  contained  shall  disable  either  of  the  said 
Courts  [the  High  Court  and  the  Court  of  Appeal]  from 
directing  a  stay  of  proceedings  in  any  cause  or  matter 
pending  before  it  if  it  shall  think  fit;  and  that  any 
person,  whether  a  party  or  not  to  any  such  cause  or 
matter,  who  would  have  been  entitled,  if  that  Act  had 
not  been  passed,  to  apply  to  any  Court  to  restrain  the 
prosecution  thereof,  shall  be  at  liberty  to  apply  to  the 
said  Courts  respectively  by  motion  in  a  summary  way 
for  a  stay  of  proceedings  in  such  cause  or  matter  either 
generally,  or  so  far  as  may  be  necessary  for  the  pur- 
poses of  justice ;  and  that  the  Court  shall  thereupon 
make  such  order  as  shall  be  just. 
Effect  of  8  1164.  In  other  words,  the  defendant  to  an  action 
tion.  who  desires  to  avail  himself  of  some  matter  which 
would  formerly  have  been  a  ground  for  asking  the 
Court  of  Chancery  to  restrain  proceedings  in  another 

»  1  H.  L.  0.  538 ;  S.  0.  5  Q.  L.  C.  40. 
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Court  has  now  two  courses  only  open  to  him: — he  ^^V^' 

may  plead  the  matter  as  a  defence  to  the  action,  or  

he  may  make  it  the  ground  of  an  applicc^on  to  the 
Court  in  which  the  action  is  pending  to  stay  the  pro- 
ceedings in  the  action.^ 

The  provisions  above  referred  to  do  not  prevent  one 
division  of  the  High  Court  from  granting  specific 
performance  of  a  contract  to  dismiss  proceedings  in 
another  division.* 

iii.  Enforcement  of  right  resulting  from  non- 
performance. 

§  1166.     The  Court  will,  in  a  proper  case,  grant  an  Wheo  the 
injunction  for  the  purpose  of  enforcing  a  right  result-  interfere. 
ing  to  the  applicant  from  the  non-performance  of  the 
contract. 

§  1166.  Thus,  where  a  decree  had  been  made  instuioe. 
declaring  that  a  contract  between  a  railway  company 
and  the  rector  of  W.  for  the  purchase  by  the  company 
of  certain  glebe  lands  of  which  the  company  had  taken 
possession  before  the  institution  of  the  suit  ought  to 
be  specifically  performed,  and  that  the  plaintiff  was 
entitled  to  a  vendor's  lien,  and  directing  the  company 
to  pay  the  purchase-money  by  a  day  named,  with 
liberty  for  the  plaintifP,  in  case  of  default,  to  apply 
for  the  purpose  of  enforcing  his  lien;  and,  default 
having  been  made  by  the  company,  an  order  had 
been  made  for  the  sale  of  the  lands,  but  two  attempts 
to  sell  had  proved  unsuccessful :  Lord  Selbome  finally 
ordered  that,  in  default  of  the  company  paying  the 
purchase-money  with  interest  and  costs  into  Court 
within  a  month  after  service  of  the  order,  an  injunc- 
tion should  be  awarded  to  restrain  them  from  con- 
tinuing in  possession  of  the  lands.® 

>  QarhuU  v.  Fawcus,  1  Ch.D.  165 ;  *  HaH  v.  Hart,  18  Oh.  D.  670. 

Be  People 9  Garden  Co.,  1  Oh.  D.  44.         »  Williams  y.  Aylealmry  <fe  Buck- 
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PamIV. 

Ch.  u. 

Extent  of 

the  High 

Gourt*8 

jurifldio- 

tion  in 

injuno- 

tion. 


§  1167.  With  regard  to  the  extent  of  the  Court's 
jurisdiction  in  injunction,  it  is  to  be  observed  that  the 
Judicature  .Act,  1873,  enacts  (s.  25,  sub-s.  8)  that  an 
injunction  may  be  granted  by  an  interlocutory  order 
of  the  Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  should 
be  made,  but  does  not  in  terms  extend  this  wide  power 
to  the  grant  of  injunctions  at  the  triaL  The  above 
enactment  must  be  read  in  connection  with  the  76th 
section  of  the  same  Act  and  the  Common  Law  Pro- 
cedure Act,  1854  (ss.  79,  81,  82).  These  provisions 
give  the  Court  a  wide  if  not  an  unlimited  power  of 
granting  an  injunction  at  any  stage  of  any  case  where 
it  would,  according  to  sufficient  legal  reasons  or  on 
settled  legal  principles,  be  right  or  just  to  do  so.* 


ingham  Railway  Co,,  21  W.  E.  819 ; 
Seton,  1331;  infra,  {1181.  DiB- 
tingmsli  Pell  y.  Northampton  and 
Banbury  Junction  Railway  Co.,  L.  B. 
2  Cli.  100;  Latimer  v.  Aylesbury  and 
Buckingham  Railway  Co.,  9  Cli.  D. 
385 ;  and  consider  Lord  NeUon  y. 


Salisbury  and  Dorset  Junction  Radl* 
way  Co.,  16  W.  E.  1074. 

^  Beddow  y.  Beddow,  9  Ch.  D.  89, 
93.  Of.  Thomas  y.  Williams,  14  Ch. 
D.  at  p.  873 ;  and  per  Bacon  Y.C.  in 
Dicks  y.  Brooks,  15  Ch.  D.  at  p.  25. 


CHAPTER  III. 


OP   THE  WEIT  OF  NE  EXEAT. 


§  1168.     The  Court  of  Chancery  sometimes  issued  p^tIV. 
a  writ  of  ne  exeat  in  suits  for  specific  performance.^ 


§  1169.     It  is  conceived  that  this  writ,  though  not  laaued  by 
abolished,  will  in  future  probably  not  be  often  applied  ^  c^^ 
for  in  actions  of  the  kind  with  which  this  treatise  is  ^'®^- 
concerned ;  inasmuch  as,  under  the  present  practice,  it  th^writ 
is  not  likely  to  be  issued  except  in  cases  where  the  ^^J^^ 
party  applying  for  the  writ  can  satisfy  the  Court  on  P™cti<»- 
all  the  points  on  which  proof  is  required  by  the  pro- 
visions of  the  6th  section  of  the  Debtors  Act,  1869;*  Debtors 
under  which  if  the  plaintiff  in  any  action  in  the  Court  s  e! 
in  which,  before  the  year  1870,  the  defendant  would 
have  been  liable  to  arrest  proves,  at  anytime  before 
final  judgment,  by  evidence  on  oath  to  the  satisfaction 
of  the  Judge,  that  the  plaintiff  has  good  cause  of 
action  against  the  defendant  to  the  amount  of  50/.  or 
upwards,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  England  unless  he 
be  apprehended,  and  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff 
in  the  prosecution  of  his  action,  the  Judge  may  order 
such  defendant  to  be  arrested  and  imprisoned  for  a 
period  not  exceeding  six  months,  unless  and  until  he 
gives  security  (not  exceeding  the  amount  claimed  in 
the  action)  that  he  will  not  go  out  of  England  without 
the  leave  of  the  Court.® 


>  Baynu  y.  Wue,  2  Mer.  472 
Blaydu  v.  Calvert,  2  J.  &  W.  211 
Boehm  V.  Wood,  T.  &  E.  332 
Jenkins  y.  Parker,  2  My.  &  K.  6 
MorrU  y.  McNeil,  2  Buss.  604 ;  and  Jud.  Act,  1873,  8.  76. 
SCO  Seton,  316,  1329. 

r.  M  M 


•  See  Dnyver  y.  Beyer,  13  di.  D. 
242,  243 ;  Colveraon  v.  Blomfidd,  29 
Oh.  D.  341. 

3  32  &  33  Vict.  c.  62,  s.  6;  cf. 


CHAPTER  IV. 


OF  RELIEF  AFTER  JUDGMENT. 


Past  rv.  §  1170.  It  may  and  not  unfrequently  does  happen 
— ^— 1-  that,  after  judgment  has  been  given  for  the  specific 
lief  oft^    performance  of  a  contract,  some  further  relief  becomes 


necessary,   in   consequence   of   one  or  other   of  the 
parties  making  default  in  the  performance  of  some- 
thing which  ought  under  the  judgment  to  be  per- 
formed by  him  or  on  his  part ;  as,  for  instance,  where 
a  vendor  refuses  or  is  unable  to  execute  a  proper  con- 
veyance of  the  property,  or  a  purchaser  to  pay  the 
purchase-money.     The  character  of  the  consequential 
relief  appropriate  to  any  particular  case  will  of  course 
vary  according  to  the  nature  of  the  subject-matter  of 
the   contract  and  the  position  which  the  applicant 
occupies  in  the  transaction ;  but  in  every  case  the 
application  must,  under  the  present  practice,  be  made 
only  to  the  Court  by  which  the  judgment  was  pro- 
nounced,^ and  the  multiplicity  of  legal  proceedings 
which  sometimes*  occurred  before  the  fusion  of  the 
jurisdictions  of  the  Courts  of  Chancery  and  Common 
Law  is  now  practically  impossible.® 
ModoBof        §  1171.     There  are  two  kinds  of  relief  after  judg- 
to  eithCT^  ment  for  specific  performance  of  which  either  party 
^^^'       to  the  contract  may,  in  a  proper  case,  avail  himself. 

1  Jud.  Act,  1873  (36  &  37  Yict.  296 ;  Beynolds  y.  NeUon,  6  Mad. 
c.  66),  s.  24  (6);  AppeU.  Joris.  Act,  290 ;  Frank  v.  Bamdt^  2  My.  &  K. 
1876  (39  &  40  Vict.  o.  69),  8.  17.  618. 

2  Phelp9  V.  Prothero,  7  De  G.  M.  3  Jud.  Act,  1873,  s.  24  (7). 
&  G.  722;  Ford  v.  Comptan,  1  Cox, 
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§  1172.     (i.)   He  may  obtain  (on  motion  in  the  ^^P^' 
action)  an  order  appointing  a  definite  time  and  place  -. 
for  the  completion  of  the  contract  by  payment  of  the  tration 

or  attach- 

unpaid  purchase-money  and  delivery  over  of  the  exe-  ment. 
cuted  conveyance  and  title-deeds/  or  a  period  within 
■which  the  judgment  is  to  be  obeyed,  and,  if  the  other 
party  fails  to  obey  the  order,  may  thereupon  at  once 
issue  a  writ  of  sequestration  against  the  defaulting 
party's  estate  and  effects.*  Furthermore,  if  the  default 
was  in  the  payment  of  money,  the  plaintiff  may  issue 
his  ^.  fa.:^  if  in  some  act  other  than  or  besides  the 
payment  of  money,  he  may  move,  on  notice  to  the 
defaulter,  for  a  writ  of  attachment  against  him.* 
Indeed,  in  a  case  where  a  person  who  had  agreed  to 
accept  a  lease  would  not,  though  ordered  by  the  Court 
to  do  so,  execute  the  lease,  it  was  held  that  an  attach- 
ment was  the  only  means  to  which  the  Court  could 
resort  for  enforcing  such  execution.*^ 

§  1173.    (ii.)    He   may  apply  to  the   Court  (by  ii.  Motion 

.•         •jt  i«\p  1  •!•  i\  to  rescind. 

motion  in  the  action)  lor  an  order  rescinding  the  con- 
tract. On  an  application  of  this  kind,  if  it  appears 
that  the  party  moved  against  has  positively  refused  to 
complete  the  contract,  its  immediate  rescission  may  be 
ordered :  otherwise,  the  order  will  be  for  rescission  in 
default  of  completion  within  a  limited  time.*  And 
the  Court  will  decline  to  order  the  deposit  to  be 
returned  to  a  defaulting  purchaser.^  An  order  for  the 
defendant  to  pay  the  plaintiff's  costs,  and  a  stay  of 


*  Morley  v.  (havering,  30  Beav. 
108;  Dorling  y.  Evans,  before  Bacon 
T.C.,  18  Jtdy,  1878  (cited  Seton, 
1328) ;  Morgan  v.  BriscOy  31  Oh.  D. 
216;  32  Ch.  D.  192,  where  the  forms 
of  an  appropriate  order  on  further 
consideration  and  four-day  order 
are  given. 

•  Order  XLTII.  r.  6.  Cf.  the 
Debtors  Act,  1869,  s.  8. 

>  Rohiiiwii  V.  GaJlandy  37  W.  R. 


396. 

«  See  rule  6  of  the  Order  (7th 
Jan.  1870)  under  the  Debtors  Act, 
1869 ;  see  L.  E.  6  Oh.  xzxiy. ;  and 
Order  XLTV.  r.  2. 

*  OraceY.Baynt(m,2dW.'R.606. 

•  Foligno  v.  Martin,  16  Beav. 
686;  Simpson  y.  Terry,  34  Beay. 
423;  Clark  y.  Wallis,  35  Beay.  460; 
Henty  y.  Schroder,  12  Oh.  D.  666. 

'  Dunn  y.  Vere,  19  W.  R.  151. 


M  M  2 
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^ch^i^'  farther  proceedings  in  the  action,  may  also  be  obtained 

on  this  motion. 

Damages.  g  1174.  In  some  cascs  the  order  has  expressly 
excepted  from  the  stay  of  proceedings  any  application 
to  the  Court  to  award  and  assess  damages  sustained 
by  the  plaintiffs  by  reason  or  in  consequence  of  the 
breach  of  the  contract.^  In  Henty  v.  Schroder,*  how- 
ever, Jessel  M.R.  declined  to  make  this  exception, 
considering  that  the  plaintiffs  could  not  at  the  same 
time  obtain  an  order  to  have  the  contract  rescinded 
and  claim  damages  for  the  breach  of  it.  If  this  be  so, 
it  would  seem  that  in  many  cases  the  Court  must  fail 
to  give  the  plaintiff  the  full  measure  of  relief  requisite 
for  replacing  him  in  the  position  in  which  he  stood 
before  the  contract, — the  repayment,  for  instance,  of 
expenses  incurred  by  him  in  showing  his  title. 
Vendor's  §  1175.  A  vcndoT  has  in  many  cases  another  form 
of  relief  open  to  him  after  a  judgment  for  specific 
performance,  in  the  enforcement  of  his  lien  for  unpaid 
purchase-money,  with  interest,  and  his  costs  of  the 
action. 
Where  8  1176.     Where vcr  there  is  a  valid  contract  for  the 

wiu  and  salc  of  land,  and  the  time  for  completion  has  arrived, 
^vaS.  and  the  purchase-money  has  not  been  paid,  an  equit- 
able lien  on  the  land  primd  facie  arises  for  the  benefit 
of  the  vendor;®  but  this  primd  facie  right  may,  of 
course,  be  repelled.  ^^  Although,"  said  Bacon  V.C.,* 
^^  the  rule  of  law  upon  which  the  doctrine  of  an  unpaid 
vendor's  lien  depends  must  be  very  frequently  in- 
fluenced by  the  particular  circumstances  of  each  case 
in  which  it  is  said  to  arise,  there  is  one  plain  principle 
which  guides  and  governs  its  application  in  all  cases. 

1  Sweet  V.  Meredith,  4  Gifl.  207  ;  ings  v.  Humphrey,  33  W.  E.  663. 
Watwm  y.  Cox,  L.  E.  16  Eq.  219.  '  KetOewell  y.  WaUtm,  26  Ch.  D. 

See  too  Corporation  o/Hythe  y.  Ecuit,  601 . 
L.  E.  1  Eq.  620.  *  In  Re  Albert  Life  Assurance  Co., 

*  12  Ch.  D.  666.    See  also  Hutch-  L.  E.  11  Eq.  at  p.  178. 
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If  it  be  expressed,  or  can  be  safely  and  properly  in-  ^q^^' 

ferred  from  documentary  or  other  evidence,  or  from 

the  nature  of  the  contract,  that  it  was  the  intention  of 
the  parties  that  the  sale  or  transfer,  however  absolute 
in  its  terms,  was  subject  to  the  condition  that  the  pur- 
chase-money should  be  paid,  or  that  the  thing  con- 
tracted to  be  done  by  the  vendee  should  be  performed, 
the  lien  will  prevail.  If,  on  the  other  hand,  no  such 
inference  can  be  properly  drawn — ^if  the  performance 
of  the  thing  contracted  to  be  done  by  the  vendee  was 
not  the  condition  upon  which  the  transfer  was  made, 
but  the  engagement  to  do  the  thing  was  the  considera- 
tion for  the  transfer,  the  vendor,  having  accepted  that 
engagement,  has  the  very  thing  he  bargained  for,  and 
cannot  say  that  the  consideration  has  not  passed  to 
him.  In  such  cases  the  lien  cannot  prevail.  The  rule 
I  have  mentioned  and  its  application  cannot  be  more 
pointedly  illustrated  nor  more  clearly  explained  than 
in  the  judgment  of  Lord  Cran worth  in  Dixon  v. 
Gaff/ere:'  ^ 

§  1177.  Where  this  lien  exists,  a  vendor  obtaining  Modes  of 
judgment  for  the  specific  performance  of  a  contract  for  the1ii^5 
the  sale  of  hereditaments  of  any  tenure  may  have  em- 
bodied in  the  judgment  a  declaration  of  the  lien,  and  a 
clause  giving  him  liberty  to  apply  to  the  Court,  in  case 
of  need,  for  its  enforcement.*  Then,  if  default  in  pay- 
ment of  the  moneys  payable  under  the  judgment  by 
the  purchaser  ensues,  the  vendor  may  have  further 


1  1  De  G.  &  J.  655.  See  farther 
MarJcreth  y.  SymmonSy  15  Yes.  329, 
and  the  note  on  that  case  in  1 W.  & 
T.  Lead.  0.  (4th  ed.)  289;  and  cf. 
Mycock  Y.  BeaUon,  13  Ch.  D.  384. 

^  Heath  T.  Metropolitan  Railway 
Co.,  cited  Seton,  1330;  Walker  y. 
Ware  ffadham  and  Buntingford 
Bailway  Co,y  L.  B.  1  Eq.  195;  Vyner 
y.  Hoylake  Bailway  Co,,  17  W.  E. 
92 ;  Wing  v.  Tottenham  and  Hamp^ 


stead  Junction  Railway  Co,,  L.  B.  3 
Ch.  741;  MunnB  y.  Isle  of  Wight 
Railtoay  Co,,  L.  B.  5  Ch.  414 ;  Bee 
y.  Stafford  and  Uttoxeter  Railway 
Co,,  23  W.  B.  868 ;  Keane  y.  Athenry 
and  Ennis  Junction  Railway  Co,, 
19  W.  B.  43.  In  Sedgwick  y.  Wat- 
ford  and  Rickmanaworth  Railway 
Co.,  36  L.  J.  Ch.  379,  an  immediate 
sale  was  directed. 
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Pake  IV. 
Cli.iv. 


i.  Sale. 


Bailway 
oompuny. 


ii.  "Re- 
ceiver. 


relief  in  some  or  all  of  the  following  ways  as  occasion 
may  require,  viz. : — 

(i.)  By  sale  of  the  property ; 

(ii.)  By  the  appointment  of  aireceiver  pending  the 
sale; 

(iii.)  By  means  of  an  injunction  operating  to  restore 
to  him  the  possession  of  the  property. 

§  1178.  (i.)  Upon  the  vendor  satisfying  the  C!our' 
that  the  purchaser  has  made  default  in  payment  of  the 
moneys  directed  by  the  judgment  to  be  paid,  an  order 
will  be  made,  on  motion  or  petition  in  the  action,  for 
the  sale^  by  the  Court  of  the  property  comprised  in 
the  contract,  and  the  vendor  may  have  liberty  to  bid.* 
The  proceeds  of  the  sale  will  be  directed  to  be  paid 
into  Court,  and  leave  will  be  reserved  to  the  vendor  to 
apply  in  Chambers  for  payment.® 

§  1179.  A  vendor  of  land  to  a  railway  company 
is,  with  respect  to  his  right  to  such  an  order,  in  no 
different  position  from  any  other  vendor,  and  if  the 
company  fail  to  pay,  is  entitled  to  have  the  land  sold, 
although  the  railway  may  have  been  actually  made 
and  may  be  ready  or  even  opened  for  traffic* 

§  1180.  (ii.)  Where  profit  is  capable  of  being  made 
of  the  property  pending  the  sale,  that  profit  ought  to 
be  made.*  The  Court  will  accordingly,  in  a  proper 
case,  upon  the  vendor's  application,  appoint  a  receiver 


1  Mumis  V.  Isle  of  Wight  Railway 
Co,,  L.  E.  5  Oh.  414;  Williams  v. 
Aylesbury  and  Buckingham  Railway 
Co.,  21 W.  E.  819;  LyceU  v.  Stafford 
and  Uttooceter  Railway  Co,,  L.  E.  13 
Eq.  261. 

•  Lycett  V.  Stafford  and  Uttoxeter 
Railway  Co.,  L.  E.  13  Eq.  261; 
Ware  y.  Aylesbury  and  Buckingham 
Railway  Co.,  21  W.  E.  819. 

'  Vyner  v.  Hoylake  Railway  Co., 


cited  Seton,  1331. 

*  Wing  V.  Tottenham  and  Hamp^ 
stead  Junction  Railway  Co.,  L.  E. 
3  Ch.  741 ;  Keane  y.  Athenry  and 
Ennis  Junction  Railvmy  Co.,  19 
W.  E.  43 ;  Earl  of  Jersey  v.  South 
Wales  Mineral  Railway  Co.,  19  L.  T. 
N.  S.  446. 

»  Per  Oiffard  L.J.  in  Munns  y. 
Isle  of  Wight  Railway  Co.,  L.  E.  5 
Ch.  at  p.  419. 
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of  the  property  and  direct  the  defaulting  purchaser  to  ^q^^' 

let  him  immediately  into  possession.^  

8  1181.     fiii.)  In  a  case   that   came  before  Lord  v^- 1?- 
Selbome,  two  attempts  to  sell  the  subject-matter  of  restoring 


the  contract — ^land  of  which  the  purchasers,  a  railway  n<m. 
company,  had  taken  possession  and  over  which  they 
had  constructed  their  railway — ^having  proved  abortive, 
his  Lordship,  on  the  application  of  the  vendor,  dis- 
charged the  order  for  sale  and  directed  the  defendants 
within  a  month  to  pay  the  unpaid  purchase-money 
with  interest  into  Court ;  and  the  order  went  on  to 
direct  that,  in  default  of  such  payment  into  Court,  an 
injunction  should  be  awarded  restraining  the  defen- 
dants from  running  trains  over  the  land  and  from  con- 
tinuing in  possession  of  it,  and  that  the  vendor  should 
be  put  in  possession  of  the  land.^ 

§  1182.     In  a  previous  case  Lord  Romilly  M.R.  Wntof 
finally  ordered  a  writ  of  assistance  to  issue  to  put  the 
vendor  in  possession  of  the  lands  comprised  in  the 
contract.® 

§  1183.  Lastly,  a  purchaser  who  has  obtained  a  ^^ting 
judgment  in  his  favour  for  the  specific  performance  of 
a  contract  concerning  land  may,  if  for  any  reason  he 
cannot  otherwise  get  a  proper  and  complete  conveyance 
of  the  purchased  property,  apply  to  the  Court  for  an 
order  vesting  it  in  him  or  appointing  some  one  to 
convey  it  to  him,  with  a  release,  where  necessary,  of 
contingent  rights.^ 

1  Munn9  T.  I$le  of  Wight  Bailway  good  y.  Merrybenty  ikc,  JRailway  Co,, 

Oo.,L.  E.  6  Ch.  414;  Ware  y.  Aylts-  33  Oh.  D.  671. 

bury  and  Buckingham  Bailway  Co.^  ^  Vyner  y.  Uoylake  Bailway  Co,, 

21 W.  B.  819.    Distmguish  Latimer  died  Seton,  1331. 

y.  Aylesbury  and  Buckingham  BaU-  «  Trustee  Act,    1850  (13   &   14 

toay  Co,y  9  Ch.  D.  386.  Vict.  c.  60),  s.  30;  Supreme  Court 

'  WUliamaY.  Aylesbury  and  Buck-  of  Judicature  Act,  1884  (47  &  48 

ingham  Bailway  Co.,  21 W.  R  819;  Vict.  c.  61),  a.  14. 
B.  C.  (final  order)  Seton,  1331;  All- 
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OF  INCIDENTAL  MATTEES. 


CHAPTER  L 

OP   CONDITIONS   OP  SALE  AND   PAETICULAKS. 

^Gh^'       §  1184.     The  conditions  of  sale  subject  to  which 
-  property  is  sold  constitute  part  of  the  contract.     The 


tions  part  word  couditious  thus  used,  and  often  as  used  in  con- 
tract!^' nection  with  contracts,  is  perhaps  unfortunate.  It  is 
equivalent  to  terms,  and  does  not  import  that  the 
terms  so  described  are  true  conditions  precedent  or 
subsequent  at  law.  Particular  conditions  of  sale  are 
considered  in  several  other  parts  of  this  treatise.* 
But  the  general  principles  upon  which  the  Court  acts 
in  construing  conditions  will  be  here  briefly  stated. 
How  re-  §  1186.  In  the  first  place,  the  circumstances  con- 
nected with  the  title  and  character  of  the  property 
are,  of  course,  in  the  knowledge  of  the  vendor  rather 
than  of  the  purchaser;  secondly,  subject  to  any  stipu- 
lation to  the  contrary,  the  legal  right  of  a  purchaser  is 
to  have  a  good  title,  according  to  the  rules  laid  down 
in  the  Vendor  and  Purchaser  Act,  1874,  and  an  estate 
free  from  all  incumbrances.*  It  follows  that  conditions 
tending  to  give  the  purchaser  less  than  this  are  in 
restraint  of  a  legal  right.' 


garded. 


8 


1  E.g.  ^  1045  et  acq.  (reedssioii),  Beay.  at  p.  388. 

1076  et  9€q.  (time),  1239  and  1287  '  As   to   conditions    precluding 

(com})ensation),    1323  (title).     See  inquiry  as  to  title,  see  Jones  t. 

also  St.  Leon.  Vend.  ch.  i.  s.  2.  Clifford,  3  Ch.  D.  779 ;  WaddeU  v. 

»  Philhpe  V.  Oalddeugh,  L.  E.  4  Wolfe,  L.  B.  9  Q.  B.  616 ;  and  infra, 

Q.  B.  169;  GtOayee  y.  Flather,  34  §  1323  et  aeq. 


OF  CONDITIONS  OP  SALE  AND  PABTICULAKS.  637 

§  1186.     Proceeding  on  these  principles,  the  Courts   ^^^y- 

have  held  that  it  is  incumbent  on  the  vendor  to  ex-  r 

press  himself  with  reasonable  clearness,  and,  in  the  able  dear- 
case  of  sales  by  auction,  so  to  state  his  plans,  parti-  quiaite.' 
culars,  and  conditions  of  sale  as  to  convey  clear  infor- 
mation to  the  class  of  persons  who  ordinarily  frequent 
auctions.*  If  the  vendor  uses  terms  reasonably  capable 
of  misconstruction  or  ambiguous  words,  the  purchaser 
is  not  bound  to  take  on  himself  the  peril  of  ascertain- 
ing the  true  meaning  of  the  statement,*  but  may  gene- 
rally construe  it  in  the  manner  most  advantageous  to 
himself : '  and  it  may  be  gathered  from  the  case  of 
Taylor  V.  Mariindale*  that,  where  a  condition  of  sale 
is  so  obscurely  worded  that,  taken  in  connection  with 
the  particulars,  it  is  likely  to  mislead  an  ordinary  per- 
son as  to  the  nature  of  the  property,  the  Court  will  on 
that  ground  alone,  and  even  on  the  argument  of  a 
summons  to  vary  the  certificate  as  to  title,  discharge  a 
purchaser  from  his  bargain. 

§  1187.  The  case  of  Torrance  v.  Bolton^  a£Pords  a  nrranee 
notable  illustration  of  this  principle.  There  the  ad- 
vertised particulars  described  property  about  to  bo 
offered  for  sale  as  an  absolute  immediate  reversion  of 
a  freehold  estate,  to  fall  into  possession  on  the  death 
of  a  lady  in  her  70th  year,  and  no  conditions  of  sale 
were  issued,  but  just  before  the  auction  the  auctioneer's 
clerk  read  out  from  a  manuscript  a  string  of  conditions, 
in  one  of  which  the  property  was  stated  to  be  subject 
to  three  mortgages,  and  it  was  stipulated  that  the 
purchaser  should  take  a  conveyance  subject  to  them. 

»  Gilwm  V.  d^EOe,  2  Y.  &  C.  C.  8  Ch.  118. 

C.  542,  658—659;  Dykes  y.  Blake,  »  Seaton  v.  Mapp,  2  CoU.   656. 

4  Bing.  N.  C.  463, 476.    See  too  per  See  too  GeogKegan  y.  Connolly ,  8  Ir. 

Lord  Weetbury  in   Cordinghy   y.  Ch.  E.  598,  603 ;  Gardiner  y.  Taie, 

Cheeseborough,  4  De  G.  F.  &  J.  at  I.  B.  10  0.  L.  460. 

p.  384.  *  1  Y.  &  0.  0.  C.  658.    Cf.  Jones 

»  Martin  y.  Cotter,  3  Jon.  &  L.  y.  Bimmer,  14  Ch.  D.  688. 

496;  Greaves  y.  Wilson,  25  Beay.  «  L.E.8Ch.  119.    Ct.  Re  Arnold, 

290.    Cf.  Torrance  y.  BoUon,  L.  B.  14  Ch.  D.  270. 


y.  Bolton, 
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^Ch^iT*  ^^  *^®  purchaser  proving  that  he  bought  without  dis- 
tinctly  hearing  or  understanding  the  effect  of  this 
condition,  it  was  held  by  the  Court  of  Appeal  in 
Cfhanceiy  that  he  was  entitled  to  have  the  contract 
rescinded,  on  the  ground  that  the  description  in  the 
particulars  was  misleading,  and  the  onus  was  therefore 
on  the  vendor  to  show  (which  he  failed  to  do)  that  the 
purchaser  was  not  actually  misled. 
jonetY.  §  1188.     Again  where,  on  a  sale  by  auction  in  four 

lots  of  leaseholds  in  Liverpool,  it  appeared  from  the 
particular  and  conditions  that  three  of  the  four  lots 
were  held  under  the  Corporation,  upon  whose  leases 
there  is  usually  only  a  nominal  rent  reserved ;  and  as  to 
the  fourth  lot,  the  particular  stated  the  rents  at  which 
the  houses  comprised  in  it  were  underlet,  and  that 
it  was  subject  to  a  mortgage  for  500/.,  but  by  an 
accidental  slip  neither  particular  nor  conditions  men- 
tioned the  fact  that  the  lot  was  subject  to  a  ground- 
rent  of  43/.  175.  6rf. ;  upon  the  purchaser  of  this  lot 
apylying  to  be  discharged  from  his  purchase,  deposing 
that  he  had  bought  under  the  belief  that  the  property 
was  not  subject  to  any  ground-rent,  it  was  held  that 
he  was  entitled  to  be  discharged  with  costs.*  "  The 
real  question,  I  think,"  said  Jessel  M.R.,  "  is,  Is  this  a 
fair  particular ;  is  it  one  in  which  a  purchaser  is  told 
what  he  has  to  buy,  so  as  to  enable  him  to  form  an 
idea  of  the  value  of  the  thing  to  be  purchased.  .  .  . 
No  doubt  the  purchaser,  if  he  had  been  a  careful  pur- 
chaser, would  have  inquired.  But  is  it  for  the  vendor 
who  sends  out  such  a  statement  as  this  of  the  nature 
of  the  property  to  say  that  the  purchaser  only  was 
careless  ?  I  think  the  vendor  also  was  careless.  It 
cannot  be  said  to  be  a  fair  mode  of  drawing  a  parti- 
cular of  sale  of  leasehold  houses  subject  to  a  ground- 
rent  of  43/.  a  year,  to  say  nothing  about  the  rent."* 


^  Jbnea  t.  Bimmer,  14  Ch.  D.  588.  ^  14  Ch.  D.  at  pp.  591,  592.    See 

SJteard  v.  VeyuOUs,  15  W.  B.  1166. 
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§  1189.     So  where  there  was  an  ambiguity  as  to   ^q^^' 
which  of  two  leases  was  referred  to,  the  purchaser's  z--^ 

^  ^  ^      Instances 

construction  was  admitted  by  the  Court,  and  the  bill  of  smbi- 
dismiBsed.^  So  a  condition  that  no  title  should  be 
called  for  prior  to  a  lease  was  not  held  so  explicit  as 
to  preclude  inquiry  into  dealings  with  the  contract  for 
the  lease  which  had  taken  place  prior  to  its  being 
granted.*  And  where  a  vendor  selling  a  reversionary 
estate  stipulated  that  a  statement  in  a  deed  of  18f36 
that  a  life  annuity  had  not  been  paid  for  eight  years, 
and  a  declaration  by  the  vendor  that  no  claim  had 
been  made  on  him  since  1841,  and  that  he  believed 
the  annuity  had  not  been  claimed  for  the  last  twenty 
years,  should  be  conclusive  evidence  that  the  annuity 
had  determined ;  and  it  appeared  that  the  annuity  was 
granted  by  a  person  entitled  only  in  reversion,  and  was 
granted  for  the  life  of  the  survivor  of  four  persons ;  it 
was  held  that  the  description  of  it  as  a  life  annuity  was 
likely  to  lead  to  the  belief  that  the  annuity  was  for  one 
life  only,  and  that  the  omission  to  state  the  facts  dis- 
entitled the  vendor  to  specific  performance.*  And  so, 
again,  where  property  sold  was  described  as  subject 
to  articles  of  agreement,  bearing  date  1804,  for  a  lease 
for  four  lives  and  one  year,  and  in  fact  the  terms  of 
the  agreement  were  such  that  the  lives  were  not  named 
until  1845,  this  was  considered  so  ambiguous  as  to 
amount  to  an  objection  to  the  performance  of  the 
contract.* 

§  1190.     In   Phillips  V.   Caldcleuffh^  the  plaintiff  PhiUipav. 
contracted  to  buy  a  house,  described  in  the  particulars 
as  "  a  freehold  residence,"  subject  to  conditions,  one 

1  Seaton  y.  Mapp,  2  CoU.  656.  *  Martin  v.  Cotter y  3  Jon.  &  L. 

«  Rhodes  v.  Ibbetam,  4  De  G.  M.  496.    See  too  Gardiner  v.  Tate,  I.  E. 

&  G.  787.  10  C.  L.  460,  where  an  equitable 

9  DryadaU  v.  Mace,  2  Sm.  &  Gil.  interest  was  described  in  language 

225,  affirmed  5  De  G.  M.  &  G.  103 ;  which  might  naturally  be  read  as 

cf.  Oeoghegan  y.  Connolly,  8  Ir.  Ch.  importing  a  legal  interest. 

B.  598.  '^  L.  B.  4  a  B.  159. 
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^Ch  7'   ^^  which  was  that  the  abstract  should  commence  with 


a  conveyance  of  April,  1860,  and  no  objection  should 
be  taken  in  respect  of  the  prior  title,  and  another  pro- 
vided that  if  any  error  should  appear  to  have  been 
made  in  the  particulars  it  should  not  annul  the  sale. 
The  abstract  of  the  deed  of  April,  1860,  showed  it  to 
have  been  a  conveyance  of  the  property,  subject  "  so 
far  as  the  same  premises  were  subject  thereto  "  to  the 
(unspecified)  covenants  and  conditions  on  the  grantee's 
part  contained  in  an  indenture  (not  abstracted)  of 
March,  1850.  It  was  held  that,  the  property  having 
been  sold  as  freehold,  neither  of  the  above  conditions 
protected  the  vendors  from  explaining  what  these 
covenants  and  conditions  were,  and  showing  that  the 
property  was  unincumbered  by  them. 
Condi-  R  1191.     The  inclination  of  the  Courts  to  construe 

tlODB  " 

oonatrued  conditious  of  salc  strictlv  is  shown  by  many  other 
^'  cases,^  but,  perhaps,  it  is  not  more  strongly  illustrated 
by  any  than  one  at  the  Rolls,  where,  on  a  sale  of  lease- 
holds, one  of  the  conditions  stipulated  that  the  posses- 
sion under  the  lease  should  be  deemed  conclusive 
evidence  of  the  duo  performance,  or  sufficient  waiver, 
of  any  breach  of  the  covenants  in  the  lease  up  to  the 
completion  of  the  sale :  Lord  Romilly  M.R.  held  that 
this  condition  covered  all  breaches  up  to  the  date  of 
the  contract,  but  not  a  breach  between  the  contract 
and  completion  for  which  the  lessor  was  entitled  to 
enter,  and  that  notwithstanding  the  express  words 
"  up  to  the  completion  of  this  sale."* 


*  Southby  V.  ffuU,  2  My.  &  Or. 
207 ;  Symonda  v.  James,  1  Y.  &  C. 
0.  C.  487;  Adams  v.  Lambert,  2 
Jur.  1078 ;  Cruse  v.  Nowell,  25  L.  J. 
Ch.709(Kinder8ley  V.C);  Brumfit 
V.  Mortim,  3  Jur.  N.  S.  1198  (Stuart 
V.C);  Cox  V.  Cwenton,  31  Beav. 
378;  Russell  v.  Harford,  L.  E.  2 
£q.  507  (construction  of  condition 


as  to  rights  of  water  and  ease- 
ments) ;  of.  Brookes  y.  DrysdaU,  3 
G.  P.  D.  52  (oonstruction  of  the 
word  "  covenant"  in  a  contract  for 
sale) ;  and  see  §  1332. 

2  HouhU  y.  KigMey,  21  Beav. 
331.  See  as  to  this  case  and  a  like 
condition,  Lawrie  y.  Lees,  7  App. 
Gas.  19. 
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§  1192.     Again,  where  one  of  the  conditions  stipu-   ^1^7- 
lated  that  all  objections  should  be  delivered  within  14  zr"r — ^ 
days  from  the  delivery  of  the  abstract,  and  another  unabi«to 
that  "  if  the  purchaser  shall  fail  to  comply  with  these  titL. 
conditions  his  or  her  deposit  shall  be  thereupon  actually 
forfeited  to  the  vendors ; "  and  after  the  expiration  of 
the   14   days  the  purchaser  delivered  an   objection 
showing  a  fatal  defect  in  the  title ;  the  ground  upon 
which  the  majority  of  the  Com't  proceeded,  in  holding 
him  entitled  to  recover  his  deposit,  was  that  the  latter 
condition  did  not  apply  to  the  case  of  vendors  unable 
to  give  a  good  title.* 

5  1193.     Where,  on  a  sale  of  leaseholds,  the  con-  Ont- 

flfOHlflfB. 

ditions  provided  that  the  purchaser  should  have  posses- 
sion on  the  1 4th  of  November,  all  outgoings  up  to  that 
day  being  cleared  by  the  vendors,  the  purchaser  was 
held  to  be  entitled  to  insist  that  an  apportioned  part  of 
the  current  rent  from  the  last  quarter-day  to  the  14th 
of  November  was  an  "  outgoing  "  within  the  meaning 
of  the  conditions.^  And  a  stipulation  that  purchasers  Rents  and 
are  to  receive  "  all  rents  and  profits  "  from  the  day  ^^ 
fixed  for  completion  has  been  held  to  entitle  them  to 
an  occupation  rent  from  the  vendors,  on  the  latter 
remaining  in  possession  after  that  day.* 

5  1194.     The   Court,    construing  conditions  thus  Sense  of 

•     1  .11  ,.1..  11  A  condition 

strictly.  Will  not  by  implication  extend  the  terms  of  not  ex- 
one  condition  so  as. to  enlarge  another  beyond  what  it  impUoa-^ 
actually  expresses.     In  the  case  of  Southby  v.  Huttj^  ^^^ 
the  interpretation  of  conditions  in  this  respect  was 
fully  considered.     There,  by  the  conditions  of  sale, 
the  vendor  agreed  to  deliver  an  abstract  and  deduce  a 

»  Ward  V.  Stdllibrass,  L.  R.  8  Ex.  De/Hes,  2  Q.  B.  D.  189,  387. 
175.    Of.  Soper  v.  Arnold,  37  Oh.         *  2  My.  &  Or.  207 ;   Oshome  v. 

D.  96,  where  Want  y.  Stalltbrass  is  Harvey,  7  Jar.  229.  See  also  Gahrid 

diflouBsed.  y.  Smith,  16  Q.  B.  847;  and  cf.  Lord 

•  Lawea  y.  Gibson,  L.  R.  1  Eq.  Westbury's  judgment  in  Cordingley 

135.  y.  Cheeseborough,  4  De  Q-.  F.  &  J. 

'  The  Metropolitan  Railxoay  Co,  y.  384  et  8eq» 


f  542 


OP  INCIDENTAL  MATTERS. 


^ChL'  S^^^  *^*^^>  except  as  to  part  of  the  estate  acquired 
under  an  inclosure,  as  to  which  he  was  not  to  be  re- 
quired to  go  back  beyond  the  award ;  and  by  a  sub- 
sequent condition  it  was  stipulated  that  the  vendor 
should  deliver  to  the  largest  purchaser  all  deeds  in  his 
custody,  but  should  not  be  required  to  produce  any 
other  deeds  than  those  in  his  possession  and  set  forth 
in  the  abstract :  and  it  was  held  that  the  latter  con- 
dition did  not  so  affect  the  former  as  to  entitle  the 
vendor  to  insist  on  verifying  his  abstract  only  so  far 
as  could  be  done  by  deeds  in  his  possession,  but  that 
the  purchaser  was  entitled  to  a  general  verification. 
And  so  a  condition  that  certain  specified  deeds  only 
should  be  given  up,  does  not  limit  the  title  to  be  shown 
to  that  disclosed  by  these  deeds.* 
Tmefor  g  1195.  On  the  Same  principle  of  strict  con- 
ofobjec-  struction,  where  (as  commonly  happens)  there  is  a 
condition  that  all  objections  to  the  title  are  to  be 
taken  within  a  specified  number  of  days  from  the 
delivery  of  the  abstract,  or  to  be  deemed  waived,  and 
that  time  shall,  in  that  respect,  be  of  the  essence  of 
the  contract,  the  time  will  not  begin  to  run  against 
the  purchaser  until  the  vendor  has  delivered  a  perfect 
abstract.* 
^^  §  1196.  It  is  a  natural  principle  of  interpretation, 
that  a  vendor  shall  never  be  allowed  to  avail  himself 
of  the  conditions  of  sale  for  the  purpose  of  acting 
fraudulently.  The  Court  requires  good  faith  in  con- 
ditions of  sale.*  Accordingly  a  condition  for  com- 
pensation will  not  apply  where  there  has  been  mis- 
representation ;  *  and  under  a  condition  giving  a  vendor 
a  power  of  rescission  ia  case  of  any  objections  to  the 

1  Dick  V.  Donald,  1  Bli.  N.  S.  666.  »  Per  Turner  L.J.  in  Dimmock  t. 

«  ffobson '  V.  Bell,  2  Beav.    17 ;  HdOeU,  L.  E.  2  Oh.  at  p.  28. 

Want  T.  Stallihrass,  L.  E.  8  Ex.  *  StetoaH  v.  AllUUm,  1  Mer.  26. 

176.    Of.  Be  Jackson  and  Oakskotty  Ot,Brownlier»CaTnpbeUf5App.QBB. 

14  Oh.  D.  861.  926,  936 ;  and  see  in/ra,  {  1262. 
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abstract,   he  will  not  be  permitted  fraudulently  to   ^^j"^' 

deliver  an  imperfect   abstract    to  which    objections 

would  necessarily  be  taken,  and  thereupon  avail  him- 
self of  his  fraud  to  avoid  his  contract  by  means  of  this 
condition.^  So  it  seems  that  a  condition  as  to  ob* 
jections  to  title  being  deHvered  by  a  certain  time, 
would  not  apply  where  there  had  been  misrepre- 
sentation ;  *  and  a  condition  not  drawn  bond  fidCj  but 
intended  to  cover  difficulties  arising  from  facts  uncom- 
municated,  will  not  preclude  the  purchaser  from  taking 
the  objection  which  it  is  designed  to  guard  against.® 

§  1197.  So,  again,  a  condition  excluding  or  limit-  ConcUtiona 
ing  a  purchaser's  right  to  title  must,  in  order  to  bind  the  me,  ^ 
purchaser,  be  fair  and  explicit,  i.e.j  must  state  all  facts 
within  the  knowledge  of  the  vendor  which  are  material 
to  enable  the  purchaser  to  determine  whether  he  will 
or  will  not  buy :  therefore,  a  stipulation  that  a  title 
should  begin  with  a  deed  of  1845,  stating  the  parties, 
but  not  stating  as  the  fact  was  that  the  deed  was  a 
voluntary  one  except  from  the  consideration  to  pay 
the  rent  and  perform  the  covenants  as  to  certain  lease- 
holds was  held  not  to  bind  the  purchaser.* 

§  1198.     And  so  a  vendor  selling  property  subject  Condition 
to  all  easements,  but  without  mentioning  any,  when  ^eements. 
his  solicitor  knew  of  their  rumoured  existence,  was  held 
to  sell  under  a  misleading  condition.*^ 

§  1199.     Further,   though  there   may  have  been  Xnoon- 
neither  fraud  nor  misrepresentation  on  the  vendor's  SJi^^Sri- 
part,  the  Court  will  be  slow  to  allow  him  to  get  rid  of  ^^' 
an  inconvenient  but  legitimate  requisition  by  means 
of  a  condition  giving  him  a  power  of  rescinding  the 
contract.     Thus,  where  a  vendor  contracted  to   sell 

»  Per  Wigram  V.O.  in  Morley  v.  >  Jaclumi  v.  Whiiehead,  28  Beav. 

Cwjkf  2  Ha.  Ill ;  and  see  9upray  at  p.  159. 

§  1047  et  8eq,  ^  In  re  Mank  and  Earl  Granville, 

»  Price  V.  Macaulay,  2  De  G.  M.  24  Ch.  D.  11. 

A  G.  339,  347.    Cf .  Boyd  y.  Dickson,  ^  Heywood  y.  MaXUdim,  25  Ch.  D. 

I.  B.  10  Eq.  239.  357. 
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^^7'   l^^^^^ld  property  under  ^  bond  fide  beKef  that  there 

was  no  charge  upon  it;    and  the  condition  of  sale 

provided  that,  for  the  purpose  of  any  objection  or 
requisition,  the  abstract  should  be  deemed  to  be  perfect 
if  it  supplied  the  information  suggesting  the  same: 
the  abstract  delivered  contained  nothing  showing  or 
suggesting  the  existence  of  any  incumbrance,  but 
during  the  investigation  of  the  title  it  was  discovered 
that  there  was  in  fact  a  mortgage  on  the  property, 
which  the  purchasers  thereupon  required  the  vendor  to 
discharge :  it  was  held  that,  under  the  circumstances, 
the  vendor  was  not  entitled  to  rescind  the  contract 
under  one  of  the  conditions,  which  in  terms  empowered 
him  to  do  so  in  the  event  of  the  purchaser's  insisting 
on  any  requisition  which  the  vendor  should  be  unable, 
or  on  the  ground  of  expense  should  decline,  to  remove 
or  comply  with.* 
Mislead-  §  1200.  A  Condition  of  sale  may,  of  course,  with- 
ditionr"  out  any  intentional  fraud  or  misrepresentation,  be  in 
fact  misleading  or  erroneous.  It  will  be  bad  as  mis- 
leading if  it  require  the  purchaser  to  assume  that 
which  the  vendor  knows  not  to  be  true  or  if  it  assert 
that  the  state  of  the  title  is  not  accurately  known  to 
the  vendor,  when  it  in  fact  is  known  to  him.* 
Earmtt  §  1201.  On  this  principle,  where,  one  of  the  con- 
ditions being  that  the  title  to  the  beneficial  ownership 
should  commence  with  the  will  of  A.  B.,  and  the 
purchaser  should  assume  that  A.  B.  was  at  his  death 
beneficially  entitled  to  the  property  in  fee  simple  free 
from  incumbrances,  the  abstract  showed  that  A.  B, 
had  only  entered  into  a  contract  for  the  purchase  of 
the  property  with  persons  whose  title  to  sell  was 

^  Be  Jackson  and  OaJeahoU,  14  Gh.  '  ^e  Banider,  12  Ch.  D.  131.  See 
D.  851.  Gf.  Oreaves  y.  Wilson,  25  per  Jessel  M.B.  in  CamherweU  and 
Beay.  290 ;  Bowman  y.  Hyland,  8  South  London  Building  Boeiety  y. 
Ch.  D.  588 ;  and  see  supra,  i  1047  Holloway,  13  Ch.  D.  at  p.  762.  Dia- 
el  seq,  tinguish  Blenkhom  y.  Penrose,  29 

W.  R.  237. 
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doubtful,  and  had  not  paid  the  purchase-money,  it   ^^j^' 

was  held  that  the  purchaser  was  not  bound  by  the 

condition.^ 

§  1202.  But  on  the  other  hand,  a  condition  is 
not  held  misleading  if  it  require  the  purchaser  to 
assume  certain  facts  for  the  purpose  of  covering  a 
flaw  in  the  title,  provided  the  vendor  believed  the  facts 
to  be  as  he  asked  the  purchaser  to  assume  them, 
though  he  was  not  in  a  position  to  establish  them  by 
legal  proof.* 

§  1203.     Where  conditions  state  facts  upon  which  Faots 
they  are  grounded,  these  facts  must  be  proved.'  L  con- 

Where  the  vendor  states  facts,  and  then  states  that  ^*^®^- 
the  purchaser  shall  take  such  interest  as  the  vendor 
under  such  state  of  facts  has,  the  purchaser  is,  it  seems, 
bound  to  take  the  title  as  it  is;*  but  where,  after 
stating  facts,  the  conditions  add,  as  a  positive  and 
distinct  fact,  and  not  as  a  conclusion  of  law  from  the 
preceding  circumstances,  that  the  vendor  can  make  a 
good  title  to  the  fee:  as  this  title  may  have  arisen 
from  independent  sources,  the  purchaser  is  not  bound 
by  the  title  resulting  from  the  facts,  but  may  inquire 
generally  whether  the  vendor  can  make  out  a  good 
title.* 

§  1204.     With  respect  to  sales  by  the  Court :  it  Condi- 
would  be  going  too  far  to  say  that,  in  such  sales,  the  sai^  ^ 
conditions  are  dealt  with  on  different  principles  from  ^®  ^^^^' 
those  which  obtain  in  ordinary  cases.     But  the  Court 
is  scrupulously  careful  not  to  strain  the  meaning  of 
any  condition  framed  under  its  authority,*  nor  to 

^  Harnett  y.  Baker,  L.  B.  20  Eq.  B.  237  (oondition  myolying  neither 

60.  suppreeeio  veri  nor  euggestio  falsi), 

*  In  re  Sandbach  and  Edmonds  *  Johnson   v.    Smiley ,   17  Beav. 

Mm,  1891,  1  Oil.  99.  223.    Of.  Cox  y.  Cauenton,  31  Beay. 

3  Symonds  y.  James,  1  Y.  &  0.  0.  378. 

C.  487.  •  E.  g.  Potvell  y.  Powell,  L.  E.  19 

'  Of.  Smith  y.   Watts,  4  Drew.  Eq.  422.    See  too  per  Jossel  M.B. 

338 ;  Blenkhom  y.  Penrose,  29  W.  in  Be  Arnold,  14  Cb.  D.  at  p.  273. 

F.  N  N 
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Edwards  Y, 
JFiekwar. 


Willianu 
V.  Wood, 


^^■^7-   allow  a  purchaser  to  be  prejudiced  by  any  such  con- 

dition  which  appears  on  examination  to  be  misleading 

or  unfair. 

§  1206.  Accordingly  where  property  had  been  sold 
under  a  decree,  subject  to  conditions,  one  of  which 
provided  that  no  requisition  should  be  made  in  respect 
of  a  certain  underlease  of  1852,  or  of  any  underlease 
prior  to  1864,  and  it  turned  out  that  another  under- 
lease (besides  that  of  1852)  had,  to  the  vendors'  know- 
ledge, been  made  prior  to  1864,  the  Court  held  that  it 
was  the  duty  of  the  vendors  to  give  the  fullest  .infor- 
mation which  they  themselves  possessed  as  to  the  title, 
and  therefore  to  disclose  the  underlease  in  question, 
and  that  the  purchaser  was  entitled,  notwithstanding 
the  condition,  to  require  it  to  be  produced.* 

§  1206.  So,  in  another  case  of  sale  under  a  decree, 
where  the  conditions  (settled  by  one  of  the  convey- 
ancing Counsel  of  the  Court)  stated  the  facts  correctly, 
and  in  a  manner  which  might  have  led  a  lawyer  to 
the  inference  that  the  vendor  had  no  title,  but  would 
not  lead  an  ordinary  purchaser  to  that  conclusion. 
Lord  Romilly  M.R.  refused  to  enforce  specific  perform- 
ance against  the  purchaser,  saying  that  it  was  of  great 
importance,  particularly  in  sales  by  the  Court,  that 
conditions  of  sale  should  distinctly  explain  any  diffi- 
culty of  title.* 

§  1207.  In  a  later  case  the  same  Judge  relieved 
a  purchaser  from  a  misleading  condition  on  the  express 
ground  of  the  sale  having  taken  place  under  the  autho- 
rity of  the  Court ;  but  he  at  the  same  time  intimated 
that  such  a  condition  would  be  bad  in  any  sale.'  On 
the  other  hand,  a  condition  precluding  the  purchaser 
from  objecting  to  the  Court's  jurisdiction  to  order  the 
sale  of  a  reversion  in  which  (as  the  condition  expressly 

1  Edwards  v.  WickuHtr,  L.  R.  1      1005. 


Other 
iDBtanoes. 


Eq.  68,  70. 


*  WiUiam  v»  Wood,  16  W.  E.     201. 


^  El^  y.  EUe,  L.  B.  18  Eq.  196, 
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stated)  infants  were  interested  was  held  by  the  Court  ^^7- 

of  Appeal  in  Chancery  to  be  fair,  reasonable,  and 

binding.^ 

§  1208.     It  may  here  be  noticed  that  if  the  con-  stipnia- 
ditions  of  sale  clearly  stipulate  that  the  property  will  wordingof 
be  conveyed  subject  to  specified  liabilities,  the  vendor  ^^' 
may  enforce  the  insertion  in  the  conveyance  of  apt 
words  for  giving  effect  to  the  stipulation,  even  though 
it  be  not  shown  or  alleged  that  the  property  is  in  fact 
subject  to  any  of  the  specified  liabilities. 

Thus  where,  on  a  sale  by  auction,  one  of  the  con- 
ditions provided  that  "the  property  is  sold  and  will 
be  conveyed  subject  to  all  free  rents,  quit  rents,  and 
incidents  of  tenure,  and  to  aU  rights  of  way,  water, 
and  other  easements,  if  any,"  it  was  held  that  the 
vendors  were  entitled  to  have  the  words  "  subject  to 
all  free  rents,  &c.,"  inserted  in  the  conveyance,  not- 
withstanding the  purchaser's  objection  that  they  were 
wholly  inapplicable  to  the  property,^ 

1  Nunn  v.  Hancock,  L.  B.  6  Ch.  2  QaU  v.  Squder,  4  Oh.  D,  226, 

850.  affirmed  5  Oh.  D.  625.    Of.  Sidney 

T.  Glarkeon,  35  Bear.  118. 
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CHAPTER  II. 


OP  COMPENSATION. 


PabtV.        §  1209.     Where  a  vendor  is  able  to  perform  the 

'—^  contract  in  its  substance,  but  unable  to  perform  it 

unable  to   literally  in  all  its  parts,  he  may  yet  sue  the  purchaser 
S^^ie  ^or  its  specific  performance.    On  the  other  hand,  where 
co^Lt.    ^  vendor  has  not  substantially  all  that  he  has  contracted 
to  sell,  he  cannot  sue  for  specific  performance,  but  the 
purchaser  may  generally  insist  on  taking  what  the 
vendor  has. 
Origin  of        §  1210.     From  these  principles  arises  a  right  in 
to  com-      the  purchaser  to  compensation  in  respect  of  the  differ- 
penaation.  ^^^^  between  the  thing  which  the  vendor  insists  that 
he  shall  take,  or  he  himself  insists  on  taking,  and  the 
expressed  subject-matter  of  the  contraxjt.    It  will  be 
shown  that  the  subjects  of  compensation  in  the  two 
cases  are  very  different,  and  that  many  defects  for 
which  the  purchaser  may  obtain  compensation  will 
not  be  made  the  subjects  of  compensation  at  the  in- 
stance of  the  vendor.*     The  rights  of  the  parties  to 
compensation  may  be  and  frequently  are  qualified  by 
the  contretct,  which  in  many  cases  contains  a  condition 
on  the  point. 
Pleading.       1211.     It  is  couceived  that,  under  the  present  prac- 
tice, if  either  party  is  aware  of  any  case  for  compensa- 
tion, and  means  to  insist  on  it,  he  ought  distinctly  to 

^  Compare  NeUhorpe  v.  Holgate,      You.  295.    See  also  Wilson  y.  WH^ 
1  CoU.  203,  with  Collier  y.  Jenkim,      liam$,  3  Jur.  N.  J3. 810  (Wood  V.O.)* 
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raise  the  question  on  his  pleading ;  ^  but  it  seems  that   ^^  J* 

compensation  may  be  granted  for  a  defect  appearing 

on  the  investigation  of  title,  though  the  pleadings  and 
judgment  make  no  reference  to  compensation.* 

§  1212.  It  will  be  convenient  to  consider  sepa-  ^^^^ 
rately  (I.)  the  cases  where  the  vendor  is  the  party  subject. 
insisting  on  the  performance  of  the  contract,  sub- 
dividing these  into  («)  cases  where  either  the  contract 
contains  no  condition  for  compensation,  or  at  any  rate 
no  such  condition  enters  into  the  question,  and  (/S) 
cases  where  there  is  such  a  condition ;  and  then  (II.) 
to  deal  in  a  similar  way  with  the  cases  in  which  the 
purchaser  is  the  party  insisting  on  the  contract. 

I.  a.   Vendor  mmting  on  the  contract^  there  being  no 

condition  for  compensation. 

§  1213.     The  description  by  which  a  thing  is  con-  Vendor 
tracted  to  be  sold  is  a  matter  for  which  the  vendor  is  able  to 
primd  facie  responsible.     Inasmuch  however  as  Equity  ^pS 
looks  to  the  substance  rather  than  to  the  mere  letter  of  ^^' 
a  contract,  if  the  vendor  shows  that  he  can  substantially 
do  what  he  contracted  to  do,  he  is  entitled  to  enforce 
specific  performance,  although  he  may  be  unable  to  do 
it  modo  etformd  according  to  the  letter  of  the  contract ; 
the  difference  between  what  he  contracted  to  do  and 
what  he  can  actually  do  becoming  the  subject  of  com- 
pensation. 

5  1214.     "Lord  Thurlow,"  said  Lord  Eldon,  in  a  Theprin- 
passage  already  cited,  "used  to  refer  this  doctrine  of  stated 
specific  performance  to  this ;  that  it  is  scarcely  possible,  ^uriow. 
that  there  may  not  be  some  small  mistake  or  inaxj- 
curacy ;  as  that  a  leasehold  interest,  represented  to  be 
for  twenty-one  years,  may  be  for  twenty  years  and 
nine  months :  some  of  those  little  circumstances,  that 

»  Order  XIX.  rr.  4,  15 ;  Order         »  WiUm  v.  WiUiams,  3  Jur,  N,  S. 
XX.  r.  6.  810  (Wood  V.C). 
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PaetV. 
Oh.  ii. 


Limita- 
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would  defeat  an  action  at  Law ;  and  yet  Ke  so  clearly 
in  compensation,  that  they  ought  not  to  prevent  the 
execution  of  the  contract."  * 

§  1216.  But  "  if  (to  quote  Lord  Erskine)  a  Court 
of  Equity  can  compel  a  party  to  perform  a  contract, 
that  is  substantially  different  from  that  which  he 
entered  into,  and  proceed  upon  the  principle  of  com- 
pensation, as  it  has  compelled  him  to  execute  a  con- 
tract substantially  different,  and  substantially  less  than 
that,  for  which  he  stipulated,  without  some  very  dis- 
tinct limitation  of  such  a  jurisdiction,  having  all  the 
precision  of  law,  the  rights  of  mankind  under  contracts 
must  be  extremely  uncertain."* 

§  1216.  It  falls  then  to  be  considered  (i)  what 
defects  or  circumstances  will  be  considered  by  the 
Court  so  material  or  essential  as  to  debar  a  vendor 
from  enforcing  the  contract  at  all,  and  (ii)  what,  on 
the  other  hand,  will  be  held  so  immaterial  or  non- 
essential as  to  allow  of  the  contract  being  enforced  at 
his  instance. 

§  1217.  (i.)  The  contraxjt  will  not  be  enforced 
against  the  purchaser  with  compensation  where  a 
material  part  of  the  subject-matter  is  wanting.  For- 
merly the  Court  went  far  beyond  what  it  now  does  in 
enforcing  contracts  substantially  different  from  those 
entered  into ;  as  where  a  wharfinger  who  contracted 
for  a  house  and  wharf  was  compelled  to  take  the 
house  without  the  wharf :  but  of  this  mode  of  pro- 
ceeding Lord  Eldon  frequently  expressed  his  disap- 
proval, and  it  is  now  abandoned  by  the  Court.'     "  The 


J  In  Mordock  v.  Buller,  10  Ves. 
at  p.  305 ;  supra.  Part  I.  oliap.  ii. 
§  50.  See  too  per  Lord  Eldon  in 
Cahraft  y.  Eoehtiek,  1  Ves.  Jnn.  at 
pp.  223,  224. 

•  In  HaUey  v.  Orard,  13  Ves.  at 
p.  76. 

•«  Drewe  v.  Hansofi,  6  Ves.  675; 
Hdlsey  V.  Orant,  13  Ves.  73;  Stapyl- 


tan  y.  8coU,  13  Ves.  425 ;  Knateh- 
huU  y.  Orueher,  3  Mer.  124.  See 
also  ffowland  y.  Norrts,  1  Cox,  59. 
The  deoiflion  in  Shirley  y.  Davii, 
to  vhich.  Lord  Eldon  freq[aently 
alludes,  appears  to  haye  been  in 
fact  the  opposite  of  that  which  his 
Lordship  stated.  Shirley  y.  Strata 
Um,  1  Bro.  0.  0.  440,  n.  (2).  : 
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Court,''  said  Lord  Eldon  on  one  occasion,  "is  from 
time  to  time  approaching  nearer  to  the  doctrine  that  a 
purchaser  shall  have  that  which  he  contracted  for,  or 
not  be  compelled  to  take  that  which  he  did  not  mean 
to  have,"^ 

§  1218.  Accordingly,  where  a  wharf  and  jetty  instanoes 
were  contracted  to  be  sold,  and  it  turned  out  that  the 
•jetty  was  liable  to  be  removed  by  the  Corporation  of 
London,  specific  performance  was  refused.*  In  the 
case  of  the  sale  of  a  residence  and  four  acres  of  land,  a 
slip  of  ground  of  about  a  quarter  of  an  acre  between 
the  house  and  the  high  road,  to  which  no  title  was 
made,  was  held  not  to  be  a  subject  for  compensation.' 
And  in  one  case  Lord  Eldon  thought  that  a  defect  in 
title  in  respect  of  eleven  out  of  seventy  acres,  which 
do  not  appear  to  have  been  peculiar  in  their  position 
or  character,  "would  probably  be  material  to  the 
suit."* 

§  1219.  In  some  cases  a  part  of  the  estate  con-  Nuisanoe 
tracted  for  may  be  material  because,  if  any  one  else  hendBd. 
were  to  possess  it,  it  would  probably  be  turned  to 
some  purpose  prejudicial  to  the  enjoyment  of  the 
estate ;  as  where  land  near  a  mansion  was  such  that  it 
would  be  most  profitably  used  for  building  ground  or 
for  a  brick-kiln.  But  the  nuisance  thus  apprehended 
must  be  probable,  and  not  merely  distant,  fanciful, 
and  conjectural.*^ 

§  1220.     Again,  where  the  tenure  of  an  estate  Temne 
contracted  to  be  sold  is  in  fact  altogether^  or  to  a      ^"^ 


1  3Mer.  146.  See,  too,  the  judg- 
ments of  the  L.  JJ.  in  Be  Arnold^ 
14  Oh.  D.  270. 

■  Peers  v.  Lambert,  7  Beav.  646 ; 
see  a  somewhat  similar  case  of  a 
wharf  where  the  frontage  was  less 
by  nearly  eleren  feet  than  the 
frontage  desoribed,  and  the  differ- 
ence affected  the  access  of  barges : 
Be  Deptford  Creek  Bridge  Co.  v. 


Bevan,  28  Sol.  Jar.  327. 
3  Perkins  v.  Ede,  16  Beav.  193. 

*  Osbaldiston  y.  Askew,  2  J.  &  W. 
539.  Of.  PoriTnum  t.  MUl,  2  Buss. 
570,  674. 

•  Seei>erPlumerV.O.  injBTnateA- 
hull  y.  Orueber,  1  Mad.  at  p.  167 
(the  case  on  appeal  is  reported  3 
Mer.  124). 
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substantial  extent,  different  from  that  which  the  vendor 
has  represented  himself  to  be  selling,  he  will  not  be 
able  to  enforce  performance,  unless  indeed  the  pur- 
chaser has  waived  the  objection, 

§  1221.  Thus  where,  on  a  sale  by  auction,  the 
particulars  described  the  property  to  be  sold  as  a 
^'  freehold  estate  with  a  leasehold  adjoining,^'  and  it 
turned  out  that,  of  the  seventy  acres  of  which  the 
estate  consisted,  sixty-two  were  leasehold  and  only 
eight  freehold,  Lord  Alvanley  M.R.  said  that,  if  the 
purchaser  had  objected  on  that  ground,  he  should 
have  thought  the  purchase  ought  not  to  be  carried  into 
execution.  As,  however,  the  purchaser  had  not  taken 
the  objection,  his  Lordship  granted  an  injimction  re- 
straining an  action  for  the  deposit  on  the  terms  of  the 
vendor  bringing  the  money  into  Court.* 

§  1222.  Again,  where  an  estate  is  sold  as  tithe 
free,  or  subject  to  a  modus,  and  it  is  in  fact  subject  to 
tithe,  the  Court  will  not,  as  a  general  rule,'  compel  the 
purchaser  to  take  it  with  compensation.^ 

§  1223.  Nor,  it  seems,  would  the  Court  compel  a 
person  who  had  contracted  for  the  purchase  of  an 
estate  free  from  incumbrances  to  take,  instead  of  that, 
an  estate  subject  to  an  incumbrance  amounting  to  one 
half  of  the  purchase-money ;  *  though  if  there  is  only  a 
small  incumbrance  upon  a  considerable  estate,  the 
decision  may,  as  wiU  be  shown,  be  otherwise." 

§  1224.  In  some  cases  the  compensation  to  be 
made  for  a  defect  may  take  the  form  of  an  indemnity; 
which  is  a  species  of  compensation — inasmuch  as  some- 
thing else  is  given  in  place  of  the  very  thing  contracted 


^  Fordyce  v.  Ford,  4  Bro.  0.  0. 
494.  Of.  Cox  y.  Ooventon,  31  Beay. 
378 ;  and  see  Hughes  y.  Jon^eSy  3  De 
G.  F.  &  J.  307. 

*  See,  howeyer,  infra,  §  1234. 

•  Ker  y.  Cldbury,  St.  Leon.  Vend. 
267 ;  Sinks  y.  Lord  Bokehy,  2  Sw. 


222 ;  Lord  Stanhope^s  case,  cited  6 
Yes.  67S,  is  e:!q>Iained  hy  Lord 
St.  Leonards,  Vend.  266. 

«  Per  Lord  Bldon  in  Wood  v. 
Bemal,  19  Yes.  at  p.  221. 

^  See  infra,  {  1231  et  seq. 
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for — ^applicable  to  cases  where  the  defect  or  loss  is  not   ^^^J- 
certain  but  contingent. 


§  1226.  The  Court  will  not,  however,  at  a  vendor's  Pnrohaaer 
instance,  compel  the  purchaser  to  take  an  indemnity,  peUed  to 
unless  such  indemnity  was  part  of  the  contract  between  demrSy, 
the  parties.*     Thus,  where  the  sublessee  of  a  house  had 
contracted  to  grant  a  twenty-one  years'  lease  of  it  to 
the  defendant,  but,  owing  to  the  house  in  question 
being,  with  five  others,  subject  to  the  covenants  and 
proviso  for  re-entry  contained  in  the  head  lease,  could 
not  give  the  defendant  a  secure  lease  for  the  term  of 
his  contract,  specific  performance  was  refused,  though 
the  plaintiff  offered  to  indemnify  the  defendant  in  case 
of  his  eviction.^     Similarly  it  has  been  held  that  a 
purchaser  could  not  be  forced  to  take  an  indemnity  in 
respect  of  a  misdescription,^  or  of  a  possible  liability 
imder  an  ambiguous  covenant.* 

§  1226.  In  a  case  decided  by  Lord  Hatherley  (then  Bettt<mT. 
Wood  V.C.)  in  the  year  1858,  the  contract  was  that  the  "  '^* 
defendant  should  procure  a  lease  then  vested  in  his 
father  to  be  surrendered  to  the  plaintiff,  and  would 
thereupon  accept  a  new  lease  from  the  plaintiff  and 
pay  a  premium  of  £300  for  it.  The  father  refused  to 
surrender  his  lease :  whereupon  the  plaintiff  filed  her 
bill  for  specific  performance,  praying  that,  if  the  de- 
fendant could  not  obtain  the  surrender,  he  might  be 
decreed  to  accept  a  lease  commencing  from  the  expira- 
tion of  his  f  ather^s  lease,  and  in  other  respects  in  the 
terms  of  the  contract,  and  also  to  make  good  her  loss 
resulting  from  the  non-performance  of  the  contract. 
It  was  held  on  demurrer  that  the  Court  could  not 
interfere  to  decree  specific  performance,  but  would 


^  See  per  LordMdon  in  Balmanno  ^  Fildes  y.  Hooker ,  3  Mad.  193, 

V.  LunUey,  1  V.  &  B.  at  p.  225,  and  ^  Ridgtoay  v.  Chray^  1  Mac.  &  G. 

the  cases  cited  infra,  §§  1281  e<  8eq.  109. 

See  too  Wood  y.  Btmal,  19  Ves.  at  *  NouailU  y.  FligMy  7  Beay.  621. 
p.  22L 
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^^I'  ^^^®  *^^  plaintifE  to  her  remedy  at  Common  Law  in 

damages.* 

JSJSS^'       §  1227.     The  principle  of  compensation  will  not 
be  applied  at  the  instance  of  a  vendor  who  has  been 
guilty  of  misrepresentation.     This  point  will  be  illus- 
trated hereafter.* 
Oonduxst         R  1228.     Even  where  the  circumstances  are  such 
tent  with   that  the  vendor  might  originally  have  enforced  the 
contract  with  compensation,  he  may  lose  his  right  to 
do  so  by  subsequent  conduct  inconsistent  with  the  con- 
tract : — as  for  instance  where,  one  of  the  terms  of  the 
contract  being  that  immediate  possession  should  be 
given,    and  the  purchaser    having  taken  possession 
accordingly,  the  vendor,  on  a  question  as  to  com- 
pensation arising,  turned  him  out  of  possession.' 
ii.  Defect       §  1229.     (ii.)  On  the  other  hand,  in  each  of  the 
tiai.         following  cases  the  defect  was  considered  a  proper 
subject  for  compensation,  but  not  so  essential  as  to 
debar  the  vendor  altogether  from  enforcing  the  con- 
tract : — where  an  estate  of  about  186  acres  was  de- 
scribed as  freehold,  and  in  fact  about  two  acres,  part 
of  a  pajrk,  were  held  only  from  year  to  year ;  *  where 
there  was  an  objection  to  the  title  of  six  acres  out  of  a 
large  estate,  and  those  acres  do  not  appear  to  have 
been  material  to  the  enjoyment  of  the  rest;*  where 
fourteen  acres  were  sold  as  meadow,  and  only  twelve 
answered  that  description ;  *  and  where,  on  a  purchase 
by  a  tenant  in  possession,  property  described  as  forty- 
six  feet  in  depth  proved  to  be  only  thirty-three  feet/ 
ivofits  §  1230.     In  one  case  where,  on  a  sale  of  colliery 

^^.      works,  the  vendors  had  stated  the  annual  profits  of  the 

1  Beeston  v.  SttOdy,  6  W.  R.  206 ;  *  Cdkraft  v.  Boehuck,  1  Ves.  Jxm. 

27  L.  J.  Oh.  156;  see  now  infra,  221. 

§§  1300,  1306.  s  McQueen  y.  Fmrguhar,  11  Yes. 

*  Infra,  §§  1252  et  eeq.  467. 

>  KnatchbuU  y.  OruebeTy  3  Mer.  ^  Scott  y.  Hanson,  1  B.  &  My 

124,  144,  147.  128. 

'  King  y.  Wihon,  6  Beay.  124* 
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concern  at  a  sum  largely  in  excess  of  the  actual  amount;   ^^^' 

they  were  nevertheless  allowed  to  enforce  the  contract, 

but  on  the  terms  of  making  compensation  to  the  pur- 
chasers by  submitting  to  an  abatement  from  the  pur- 
chase-money, bearing  the  same  proportion  to  the  excess 
as  the  total  purchase-money  bore  to  the  capitalised 
vsJue  of  the  amount  of  profits  stated  by  the  vendors.^ 

§  1231.     On  the  general  principle  already  stated,^  Trifling 
the  mere  fact  of  the  existence  of  some  small  or  (to  the  branoM. 
purchaser)  immaterial  incumbrances  on  the  property  is 
not  enough  to  deprive  a  vendor  of  his  right  to  insist  on 
the  specific  performance  of  the  contract. 

§  1232.  Thus,  where  tithes  contracted  to  be  sold  instanoea. 
were  subject  to  sundry  small  annual  charges,®  and 
where  the  estate  sold  was  subject  to  quit-rents  (which 
may  be  regarded  as  incidents  of  tenure),*  the  Court 
enforced  the  contracts,  in  one  case  with  an  inquiry 
whether  there  ought  to  be  any  and  what  indemnity  in 
respect  of  the  charge,*^  and  in  the  others  with  com- 
pensation to  the  purchaser  by  way  of  abatement  from 
the  purchase-money. 

§  1233.  And  in  a  case  where  an  estate  sold  as  fen  Taxes 
land,  and  so  described  in  the  particular,  was  subject,  ^aiAct. 
under  a  local  but  public  Act,  to  certain  embanking  and 
drainage  taxes  which  were  not  mentioned  in  the  par- 
ticulars, the  Court,  on  the  ground  apparently  of  the 
Act  imposing  the  charges  being  a  public  Act,  decreed 
against  the  purchaser  specific  performance  of  the  con- 
tract without  compensation.* 

§  1234.     Further,  although,  as  we  have  seen,^  a  Tithe. 
man  who  contracts  to  purcha.se  an  estate  which  is 

1  Powell  y.  EUicfty  L.  B.  10  Gh.  «  Esdaile  y.  StepheMOtiy  1  S.  &  S. 

424.  122,  124. 

*  Supra,  5  1213.  *  HaUey  v.  Orant,  ubi  supra. 

»  Halsey  y.  Grant,  13  Ves.  73 ;  «  Barraud  y.  Archer,  2  Sim.  433 ; 

HornMow  y.  Shirley,  13  Ves.  81.  affirmed  on  appeal  (not  reported: 

Cf.  Drewe  y.  Hanson,  6  Ves.  675.  see  2  E.  &  My.  761). 

"^  Supra,  §  1222. 
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^^7*  described  as  tithe-free  will  not  generally  be  compelled 
to  complete  his  purchase,  if  it  turn  out  that  the  land 
is  subject  to  tithe, — it  being  considered  that,  as  a 
general  rule,  the  right  to  the  tithe  is  so  material  to 
the  enjoyment  of  the  land  as  to  have  formed  the 
inducement  to  the  purchase, — still,  where  the  circum- 
stances show  that  the  right  to  the  tithe  is  not  thus 
material,  the  general  rule  ceases  to  apply.  For  in- 
stance, where  an  estate  of  about  140  acres  was  de- 
scribed as  subject  to  tithe  except  32  acres,  and  the 
exemption  from  tithe  of  those  32  acres  was  not  proved  ;* 
and  again  where  the  circumstances  showed  that  the 
question  whether  the  land  was  to  be  tithe-free  or  not 
was  an  immaterial  one  in  the  view  of  the  purchaser  ;* 
the  Court  compelled  the  purchaser  to  complete  the 
contract  with  compensation. 

^tent  §  1235.     On  the  principle  that  a  warranty  or  a 

representation  is  not  binding,  where  in  respect  of 
some  defect  that  is  perfectly  patent,*  the  Court  will 
not  give  a  purchaser  compensation  for  defects  of  this 
nature  :  so  that  a  contract  was  enforced,  at  a  vendor's 
instance,  without  any  compensation  in  respect  of  the 
misdescription  of  a  farm  described  as  lying  within  a 
ring  fence,  which  did  not  so  lie,  as  the  purchaser  had 
himself  seen  and  knew ;  while  in  the  same  case  com- 
pensation was  given  for  latent  defects.* 

f^  §  1236.     But  in   order  that  this  principle  shall 

mnst  be  apply,  the  defect  must  be  perfectly  visible  to  every- 
body :  therefore,  where  a  representation  was  made  by 
the  vendor  as  to  the  dry-rot  in  a  house,  which  was  not 
a  matter  so  perfectly  visible,  the  Court  gave  compen- 
sation:'^ and  where  a  tenant  in  possession  purchased 

»  Binks  V.  Lord  Rokehy,  2  Sw.  »  Supra,  §§  686,  687,  868.     Cf. 

222.    In  this  case  there  appears  to  HorsfaU  y.  ThomaSj  81  L.  J.  Ex. 

have  been  a  condition  that  errors  322 ;  10  W.  E.  650. 

of  description  should  not  vitiate  the  *  Dyer  y.  Hargrove,  10  Ves.  505. 

sale.    See  2  Sw.  225.  ^  OrarU  y.  Munt,  Coop.  173. 

'  Smith  y.  Toleher,  4  Btiss.  302. 
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the  property,  which  was  represented  as  46  feet  in   ^^J- 

depth,  but  was  in  fact  only  33  feet,  he  was  held 

entitled  to  compensation,  inasmuch  as  occupiers  are 
not  in  the  habit  of  measuring  their  premises.^ 

§  1237.  Moreover,  if  the  purchaser,  after  he  knows  Waiver  of 
of  a  defect,  acts  in  a  manner  implying  a  waiver  of  it, 
the  vendor  becomes  entitled  to  insist  on  the  completion 
of  the  purchase  without  compensation.  Thus,  where 
the  abstract,  delivered  in  January,  showed  part  of  the 
estate  to  be  subject  to  a  right  of  sporting,  and  in  the 
following  April  the  purchaser  at  his  own  request  was 
let  into  possession,  and  afterwards  several  letters 
passed  between  the  parties,  and  most  of  the  purchase* 
money  was  paid  without  any  objection  on  the  score  of 
the  right  before,  in  October  of  the  same  year,  the  pur- 
chaser claimed  compensation ;  it  was  held  that  he  had 
waived  the  objection,  and  specific  performance  with- 
out compensation  was  decreed  against  him.' 

§  1238.  In  an  Irish  case  specific  performance  was  Defect im* 
enforced,  at  a  vendor's  instance,  without  compensation  ™* 
for  a  deficiency  of  nearly  one  half  in  acreage  of  pro- 
perty described  in  the  contract  as  *^  about  200  acres  of 
mountain  land,"  the  land  being  a  waste  of  heath  of 
trifling  value.* 

I.  )3.   Vendor  insisting  upon  the  contract^  there  being  a 

condition  for  compensation. 

§  1239.     In  the  cases  now  to  be  considered,  while  The 
the  general  principles  already  stated  are  applicable,  ^ition 
and  the  rights  of  the  vendor  are  usually  somewhat  J^^^ 
extended  by  the  language  of  the  particular  condition, 
at  the  same  time,  conditions  of  sale  being,  as  we  have 
seen,*  construed    strictly  against    the  vendor,   it  is 

I  King  v.  WtUon,  6  Beav.  124.  »  Corlm  v.  Bpa/rling,  I,  E.  9  Eq. 

»  BumeU  v.  Broitm,  1  J.  &  W.  696. 

168.    Distmgoiah  Hughes  y.  cTbnea,  *  8upra,  §  1186  et  teq. 
3  De  a.  F.  &  J.  307. 
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^Ch^Z'   incumbent  upon  him,  if  he  rely  upon  the  condition  to 
compel  the  purchaser  to  cany  the  contract  into  execu- 
tion, taking  compensation  for  some  defect,  to  show 
that  the  defect  is  of  such  a  nature  as  properly  to  fall 
within  the  condition.^ 
Material        §  1240.     Quitc  apart  from  any  consideration  of 
soription.   fraud,  where  there  is  in  a  contract  a  misdescription  ^'  in 
a  material  and  substantial  point,  so  far  affecting  the 
subject-matter  of  the  contract  as  that  it  may  be  reason- 
ably supposed,  that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered  into  the  contract 
at  all,  in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  the  clause 
Xmn^-      of  compensation."  ^    An  instance  in  which  the  converse 
descrip-     of  this  principle  was  applied,  and  a  mistake  was  held 
'^'^'         not  to  prevent  specific  performance,  may  be  found  in 
the  case  of  In  re  Fawcett  and  Holmes :  ®  there  there  was 
a  contract  for  the  sale  of  a  house  and  builder's  yard, 
described   as  containing  1,372  square  yards,  and  a 
clause  for  compensation  in  the  event  of  misdescription : 
in  fact,  the  contents  of  the  property  were  only  1,033 
square  yards.     The  error  was  held  not  to  affect  the 
substance  of  the  thing  sold,  and  the  vendor  was  allowed 
to  enforce  specific  performance  with  compensation. 
Prohibited      §  1241.     On  the  othcr  hand,  where  the  particulars 
imper-      of  a  leasehold  house  in  Covent  Garden  stated  that,  by 
'^^:'-  the  lea^e,  "no  offensive  trade  waa  to  be  carried  on, 
and  that  the  premises  could  not  be  let  to  a  coffee-house 
keeper  or  working  hatter,"  and  there  was  a  condition 
for  compensation  in  case  of  error  or  misstatement,  and 
the  original  lease,  in  fact,  prohibited  a  vast  variety  of 
other  businesses  than  those  described,  including  the 

1  See  i)cr  Lord  Wostbury  in  (7ord-  «  Per  Tindal  C.J.  in  Flight  v. 

^  inghy  y.  Chee^eborough,  4  De  G.  F.  Booths  I  Bing.  N.O.  ai  p.  377. 

&  J.  at  p.  384.    In  re  Terry  and  ^  42(Jk.D.  160, 
WhUe,  32  Oh.  D.  14. 


OF  OOMPENSATION. 


559 


sale  of  any  provisions,  the  purchaser  was  held  to  be   ^^^y' 
entitled  to  rescind  the  contract.^  


5  1242.  Again,  where  there  was  a  condition  for  Copyhold 
compensation  in  the  case  of  error  in  the  description  of  as  froe- 
the  premises,  or  of  any  other  error  whatsoever  in  the 
particulars,  and  the  property  which  was  described  as 
copyhold  turned  out  to  be  partly  freehold,  Lord 
Romilly  M.R.  refused  to  compel  specific  performance 
by  the  pm-chaser :  he  had  contracted  to  purchase  one 
thing,  and  he  might  refuse  to  accept  another.^ 

§  1243.  In  another  case  a  yard,  which  was  essen-  Tenancy 
tial  to  the  enjoyment  of  the  property  sold,  was  held  only. 
from  year  to  year,  instead  of  for  the  term  of  twenty- 
three  years  for  which  the  rest  of  the  premises  were 
held,  and  at  a  separate  rent :  this  was  considered  to  be 
a  defect  which  the  vendors  were  not  entitled  to  bring 
within  a  condition  for  compensation  for  mistake  in  the 
description  of  the  property  or  any  other  error  whatso- 
ever in  the  particulars.^ 

§  1244.  In  Madehy  v.  Booth^  leasehold  property  ^adeUy^ 
was  sold  for  the  residue  of  a  term  of  ninety-nine  years, 
which  commenced  on  the  24th  June,  1838,  under  con- 
ditions which  prohibited  the  purchaser  from  calling  for 
the  lessor's  title,  and  stipulated  that  any  error  or  mis- 
statement of  the  property,  term  of  years,  or  other 
description,  should  not  vitiate  the  sale,  but  that  a  com- 
pensation should  be  given :  the  term  sold  was  really 
not  the  residue  described,  but  a  derivative  term  less  by 
three  days  than  the  original  one :  Knight  Bruce  V.C. 
held  l^at  the  underlease  was  not  substantially  the  same 


▼.  Booth, 


»  FUgU  V.  Booth,  1  Bing.  N.O. 
370.  Difltiiiguish(7roat;e/torT.6^een, 
7  W.  E.  140. 

»  AyUs  V.  Cox,  16  Beav.  23.  In 
Hick  V.  PhiUipa,  Prec,  in  Oh.  676,  a 
bill  by  a  vendor  of  an  estate,  which 
in  the  articles  was  treated  as  free- 
hold, was  refused  because  about  one- 
in  yalue  was  oopyhold>  but 


nothing  is  stated  as  to  the  peculiar 
nature  of  the  tenure.  Cf.  the  ob- 
servations of  Bomilly  M.B.  in  End- 
son  V.  Cook,  L.  B.  13  Eq.  at  p.  420. 
See  too  Evans  v.  BoMns,  8  Jur.  N.  S. 
846. 

s  DobeU  V.  EukhinsoUyZ  A.  &  E» 
866. 

«  2  De  a.  &  Sm.  718. 
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^^I'   *^^?>  *^®  resulting  rights  being  different,  and  accord- 

ingly  dismissed  with  costs  a  bill  by  the  vendor  praying 

for  specific  performance  with  compensation.      This 
decision,  disapproved  of  by  the  late  M.R.  Sir  George 
Jessel,^  has  received  sanction  from  the  case  of  In  re 
BeyfuA  and  Masters j^  where,  however,  the  stipulation 
as  to  errors  which  were  to  be  the  subject  of  compensa- 
tion extended  only  to  the  description  of  the  property. 
^^jj        §  1246.      The  principle  under  consideration  of 
affecting    coursc  applies  where,  though  the  whole  land  is  con- 
ment.        vcyed,  it,  or  a  part  of  it,  is  subject  to  rights  which 
materially  affect  its  enjoyment :  thus  a  right  of  way, 
which  would  render  useless  for  building  a  close  adver- 
tised as  building-ground,  has  been  held  not  to  come 
within  a  condition  for  compensation;^  so  grants  of 
rights  to  the  owners  of  lower  lands,  to  fetch  water  from 
a  spring  on  the  upper  lands,  to  cut  and  cleanse  drains 
leading  the  water  to  the  lower  lands,  and  other  similar 
rights  having  reference  to  four  and  a  half  acres  out  of 
about  thirty  sold,  were  held  to  constitute  a  material 
defect  in  the  title  to  the  upper  lands,  and  consequently 
were  not  the  subject  of  compensation,  notwithstanding 
a  condition  that  a  mistake  in  the  description  or  an  error 
in  the  particulars  should  be  the  subject  of  compensa- 
tion, and  not  annul  the  contract/ 
Gompen-        §  1246.     Generally,  where  there  is  a  proper  case 
^^a^.      for  compensation,  and  the  amount  can  be  reasonably 
*  bie!      estimated,  the  C!ourt  is  disposed  to  grant  it.* 


ma 


attainable. 


Beaaon-         §  1247.     But  whcro  this  reasonable  estimate  is  not 
mate  nn-    attainable,  the  Court  refuses  to  compel  the  purchaser 
to  take  compensation :  thus,  where  a  house  and  grounds 

^  Camherwell  and  SotUh  London  ^  Dykes  y.  Blake,  4  Bing.  N.  C. 

Building  Society  v.  Holhway,  1 3  Oh.  463, 

D.  at  p.  760,  and  infra,  §  1250.  See  «  Shackleton  y.  StOcliffe,  1  De  Q. 

too  Darlington  y.  Hamilton,  Kay,  &  Sm.  609.    Of.  NouaiUe  y*  Flighty 

at  pp.  557,  558;   and  Hayford  y.  7  Beay.  521. 

Criddle,  22  Beay.  477,  •  See  infra,  §  1278 ;  English  t» 

*  39  Ch.  D.  110.  Murray,  32  W.  E.  84. 
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were  sold  by  the  Court,  and,  pending  the  making  out   ^^J* 

of  the  title,  some  ornamental  timber  was  cut  down,  the 

purchaser  was  discharged,  because  the  act  affected  the 
value  of  the  property  to  the  purchaser,  as  a  residence, 
in  a  way  which  the  Court  was  unable  to  measure.*  And 
where  the  particulars  represented  the  average  size  of 
the  timber  in  the  wood,  which  was  the  property  sold, 
as  approaching  50  feet,  but  in  no  way  specified  the 
number  of  the  trees ;  and  the  witnesses  for  the  plaintiff 
(the  vendor)  treated  no  trees  containing  less  than  10 
feet  as  timber  trees,  and  on  this  basis  showed  an  aver- 
age of  34  feet  6  inches ;  whilst  the  defendant's  witnesses, 
reckoning  all  trees  containing  not  less  than  5  feet  as 
timber  trees,  showed  an  average  of  22  feet  only ;  it  was 
held  by  Lord  Hatherley  (then  Wood  V.C.)  that  the 
subject-matter  sold  fell  short  of  the  description ;  but, 
in  the  absence  of  any  representation  as  to  the  number 
of  trees,  the  Court  had  no  data  for  calculation,  and 
therefore  could  not  give  compensation,  but  dismissed 
the  bill.« 

§  1248.  The  same  principle  seems  to  have  governed  Bidgway 
another  case,  in  which  the  premises  were  described  as 
in  the  joint  occupation  of  A.  and  B.  as  lessees,  whereas 
they  were  in  fact  in  their  joint  occupation,  but  not  as 
lessees,  but  A.  was  the  assignee  from  C,  the  original 
lessee :  it  was  held  that  this  was  not  a  case  for  com- 
pensatiag  the  purchaser,  but  that  he  could  not  be  forced 
to  take  an  indemnity.® 

5  1249.     On  the  other  hand,  where  the  conditions  Copyhoid 
provided  that  any  misstatement  of  the  quality,  tenure,  equivalent 
outgoings,  or  other  particulars  of  the  property,  described  hoidT' 
by  an  innocent  mistake  as  "  valuable  freehold  estate,' 
should  be  the  subject  of  compensation ;  and  one  lot  was 

1  Magennis  v.  Falhny  2  MoU.  661,  Ha.  298.    Of.  in/ray  §  1296. 
684.     Cf.  Oox  Y.  Coventofiy  31  Beay.  Ridgway  y.  Oray,  1  Mac.  &  G. 

378.  109.     Distinguish  Farehrother    y. 

»  Lord  Brooke  y.  RounihivaiUy  5  QihsoUy  1  De  G.  &  J.  602. 

F,  0  0 
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Under- 
lease 
called 
lease. 


^chJ'   ^  ^^^*  ^^  copyhold  tenure,  but  it  appeared  that  under 

a  composition  with  the  lord  of  the  manor  the  difference 

in  value  between  copyholds  in  that  manor  and  free- 
holds was  very  slight ;  it  was  held  that  the  vendor  was 
entitled  to  compel  the  purchaser  to  take  the  lot  in  ques- 
tion with  compensation.^ 

§  1260.  Further,  although,  where  a  man  sells  a 
lease  for  a  definite  term  of  years,  and  nothing  more  is 
said  on  either  side,  he  cannot  make  a  good  title  unless 
he  shows  that  it  is  an  original  lease,*  yet  where  the 
particulars  and  conditions  of  sale  in  effect  tell  the  pur- 
chaser that  the  lease  which  is  offered  for  sale  is  in  fact 
an  underlease,  the  vendor  is  entitled  to  enforce  com- 
pletion without  compensation,  and  that  notwithstand- 
ing a  condition  for  compensation  in  the  event  of  any 
error  or  mistake  appearing  in  the  description,  or  in  the 
nature  or  quality  of  the  vendor's  interest  therein,  or  in 
the  particulars  of  the  sale.  For  per  se  calling  a  thing 
a  lease  which  is  a  lease  is  not  a  misdescription.' 

§  1261.  The  cases  where  the  defect  is,  from  its 
peosation.  magnitude  or  importance,  not  a  proper  subject  for  com- 
pensation, have  been  already  stated.  We  may  now 
consider  some  other  cases,  where  the  doctrine  will  not 
be  applied. 

§  1262.  The  principle  of  compensation,  whether 
arising  under  the  general  doctrine  of  the  Court,  or  under 
a  condition  for  compensation  in  case  of  any  error  or 
misstatement,  will  not  be  applied  where  there  has  been 
misrepresentation,* — even,  it  seems,  though  the  differ- 


Where 

no  oom- 


Misrepre- 
sentation. 


*  Price  V.  Macaulay,  2  De  G.  M. 
&  G.  339. 

*  In  re  Beyfua  and  Masters,  39 
Oh.  D.  110. 

'  Per  Jessel  M.B.  in  Camherwell 
and  South  London  Building  Society 
V.  Holloway,  13  Ch.  D.  754,  761  ; 
In  re  Beyfus  and  Masters,  39  Ch. 
D.  110.  Cf.  Darlington  y.  HamUton, 
Kay,  at  p.  558 ;  Rayford  v.  Cri  die, 


22  Beav.  477  ;  NowaiUe  v.  FligU,  7 
Beay.  521 ;  Henderson  y.  Hudson, 
15  W.  B.  860 ;  Flood  y.  Pritchard, 
40  L.  T.  873;  Turner  y.  Turner, 
W.  N.  1881,  p.  70. 

*  Per  Plmner  M.B.  in  Clermont 
y.  Tashurgh,  1  J.  &  W.  at  pp.  119, 
120 ;  Duke  of  Norfolk  y.  Worthy,  1 
Camp.  337,  340 ;  PoweU  y.  Douhbie, 
St.  Leon.  Tend.  23 ;  Stewart  y.  AU 
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ence  be  of  such  a  character  that,  if  it  had  arisen  from   ^^^.7- 

'  ^  Ch.  11. 

mere  error,  it  would  have  been  subject  to  compen- 

sation,  as,  for  instance,  in  respect  of  the  difference 
between  copyholds  nearly  equal  in  value  to  freeholds 
and  freeholds.^ 

§  1263.  Thus  where,  on  a  sale  by  auction,  one  of  i^iee  y. 
the  lots  was  described  as  to  be  sold  with  a  reservoir 
and  waterworks  yielding  a  yearly  rental  of  about  60/., 
and  it  turned  out  that  this  rental  arose  from  supplying 
with  water  from  the  reservoir  some  houses  between 
which  and  the  resei-voir  lay  lands  of  other  proprietors, 
through  which  the  vendor  had  no  right  to  carry  the 
water  except  under  a  license  from  year  to  year  for  which 
he  paid  rent ;  it  was  held  that  the  description  contained 
such  a  misrepresentation  as  to  debar  the  vendor  from 
enforcing  specific  performance.* 

5  1264.  In  another  case,  where  there  was  a  mis-  Ab  to 
representation  as  to  the  tenancy  of  a  house,  the  Court 
refused  to  hold  the  purchaser  to  his  contract  and  make 
him  take  compensation  for  the  delay  which  would  have 
been  needed  for  an  ejectment,  although  the  purchaser 
bought  for  investment,  and  not  for  residence.^ 

§  1266.  Again,  where  the  particulars  of  sale  de-  ■^*'!^^ 
scribed  a  farm,  which  formed  about  one-third  of  the 
estate  sold,  as  ^^  lately  in  the  occupation  of  A.  at  an 
annual  rent  of  290/.  155.,"  and  the  facts  were  that  A. 
had  occupied  the  farm  for  a  year  and  a  quarter  only, 
and  then  at  the  nominal  rent  of  3/.  for  the  first  quarter, 
and  that  since  his  tenancy  (which  came  to  an  end  about 
sixteen  months  before  the  sale)  the  vendor  had  been 
willing  to  let  the  farm  at  225/.,  and  knew  that  nothing 
like  290/.  a  year  could  be  obtained  for  it,  the  Court 
held  that  such  misrepresentation  was  not  a  matter  for 

li9t<m,  1  Mer.  26;   aupray  §1196;  &  G.  339,  344. 
and  distingoisli  Powell   y.  Elliot,         >  S.  0.    See  too  Leylandr.Hling' 

li.  B.  10  Ch.  424.  worth,  2  De  G.  F.  &  J.  248. 
*  Price  V.  Macaulay,  2  De  G.  M.         '  Lachlan  v.  Reynolds,  Kay,  62, 
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PaktV. 
Ch.ii. 


Flonxiah- 

ingde- 

■cription. 


compensation,  but  entitled  the  purchaser  to  be 
charged  altogether  from  his  purchase.^ 

§  1266.  But  it  seems  that  a  mere  flourishing  de- 
scription in  particulars,  such  as  that  land  is  fertile  and 
improvable,  whereas  part  of  it  has  in  fact  been  aban- 
doned as  useless,  cannot,  except  in  extreme  cases — as 
for  instance  where  a  considerable  part  is  covered  with 
water,  or  otherwise  irreclaimable — ^be  considered  such 
a  misrepresentation  as  to  entitle  a  purchaser  to  be  dis* 
charged.* 


FoiohaMr 
may  take 
all  that 
▼endor 
lias. 


The 

principle 
stated 
by  Lord 
indon. 


II.  a.  Purchaser  insistinff  an  the  contract^  there  being  no 

condition  for  compensation. 

§  1267.  Although,  as  a  general  rule,  where  the 
vendor  has  not  substantially  the  whole  interest  he  has 
contracted  to  sell,  he,  as  we  have  seen,  cannot  enforce 
the  contract  against  the  purchaser,  yet  the  purchaser 
can  insist  on  having  all  that  the  vendor  can  convey, 
with  a  compensation  for  the  difference.® 

§  1268.  "  If,"  said  Lord  Eldon,^  "  a  man,  having 
partial  interests  in  an  estate,  chooses  to  enter  into  a 
contract,  representing  it,  and  agreeing  to  sell  it,  as  his 
own,  it  is  not  competent  to  him  afterwards  to  say, 
though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the 
benefit  of  his  contract.  For  the  purpose  of  this  juris- 
diction, the  person  contracting  under  those  circum- 
stances is  bound  by  the  assertion  in  his  contract ;  and, 
if  the  vendee  chooses  to  take  as  much  as  he  can  have, 


^  Dimmock  v.  HaUett,  L.  E.  2  Ch. 
21.  See  also  per  Lindley  L.J.  in 
Be  Terry  and  White,  32  Ch.  D.  29. 

»  S.  C.  at  p.  27  {per  Turner  L.J. ). 
See  too  Johnson  y.  Smart,  2  Giff. 
151  {**  substantial  and  convenient" 
dwelling-house). 

'  See  c.  g,  per  Turner  L.  J.  in 
Hughes  y.  Jones,  3  De  G.  F.  &  J.  at 


p.  315.  The  authority  of  James  y. 
Lichfield,  L.  B.  9  Eq.  51,  seems  at 
least  questionable.  Oompare  Phil^ 
lips  y.  Miller,  L.  E.  9  0.  P.  196;  10 
0.  P.  420,  with  Cahallero  y.  Henty, 
L.  B.  9  Ch.  447.  See  howeyer 
Keayes  y.  CarroU,  I.  E.  8  Eq.  97. 

*  In  MorOock  y.  BuUer,  10  Vee. 
315. 
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he  has  a  right  to  that,  and  to  an  abatement ;  and  the   ^^  J' 

Court  will  not  hear  the  objection  by  the  vendor,  that 

the  purchaser  cannot  have  the  whole,"  ^ 

§  1269.  The  principle  was  acted  on  by  Lord  ^'^ 
Nottingham,  in  the  case  of  Cleaton  v.  Gower^  where 
the  defendant  Gower  was  tenant  for  life  of  certain 
estates  in  Shropshire,  and  he  and  his  late  father  agreed 
with  the  plaintiff  that  the  plaintiff  should  open  and 
work  certain  mines,  and  should  enjoy  the  minerals 
raised  for  ten  years,  if  the  defendant  or  his  issue  male 
should  so  long  live,  at  a  yearly  rent  of  25?.  The 
plaintiff  sought  a  specific  performance  of  this  con- 
tract: the  defendant  objected  that  he  was  only  tenant 
for  life,  and  subject  to  account  for  waste,  and  that  he 
could  not  execute  the  contract  because  it  was  incon- 
sistent with  his  power :  the  Court  decreed  the  defen- 
dant to  execute  the  contract  so  far  as  he  was  capable 
of  doing  it,  and  likewise  to  satisfy  the  plaintiff  such 
damages  as  he  had  sustained  in  not  enjoying  the 
premises  according  to  the  contract. 

§  1260.  The  principle  is  also  well  illustrated  by  Lwd 
Lord  Bolingbrok^s  case^  before  Lord  Thurlow.  The  h!^k?l 
incumbent  of  a  living  had  contracted  with  a  tenant  in 
remainder  for  the  purchase  of  the  adowson,  and  on  the 
faith  of  the  contract  had  built  a  much  better  house  on 
the  glebe  than  he  would  otherwise  have  done:  the 
tenant  for  life  refusing  to  concur  in  the  sale,  Lord 
Thurlow  compelled  the  tenant  in  remainder  to  convey 
a  base  fee  for  levying  a  fine,  with  a  covenant  to  suffer 
a  recovery  on  the  death  of  the  tenant  for  life. 


MM. 


>  Seeacoordmgly^<forney-(7eneraZ 
y.  Bay^  1  Ves.  Sen.  224 ;  MiXligan 
y.  Cooht^  16  Ves.  1 ;  DoJU  y.  Ligter, 
16  Vee.  7 ;  Hill  y.  Buckley y  17  Ves. 
394 ;  We$tem  y.  RubUII,  3  V.  ft  B. 
187 ;  Nwlt  y.  Mcukenzie^  1  Ke.  474 ; 
Betmeti  y.  Fowler,  2  Beay.  302; 
Sutherland  y.  Briggs,  1  Ha.  26,  par- 
ticularly 34 ;  Wilson  y.  WilliarM,  3 


Jur.  N.S.  810  (Wood  V.O.);  and 
cf.  Dycu  y.  Cruise,  2  Jon.  ft  L.  at 
p.  487. 

»  Fincli,  164. 

3  1  Sch.  ft  Lef.  19,  n.,  qaoted  by 
Lord  Oottenham  in  Oreat  Western 
Railway  Co,  y.  Birmingham  and 
Oxford  Junction  Railway  Co,,  2  Ph. 
at  p.  605. 
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^Ch^r  §  1261.  In  Wheatley  v.  Slade"^  ShadweU  V.C.  held 
wheatiey  ^^  principle  undcr  discussion  not  to  apply  where  a 
▼.  siade.  large  part  of  the  property  could  not  be  conveyed ;  and 
consequently,  the  contract  in  that  case  being  for  the 
sale  of  a  lace  manufactory,  and  it  turning  out  that  the 
vendors  were  only  entitled  to  nine- sixteenths  of  the 
whole,  and  that  those  parts  were  subject  to  a  debt 
which  would  exhaust  nearly  the  whole  of  the  purchase- 
money,  he  refused  specific  performance.  The  Vice 
Chancellor's  decision  appears  to  have  been  influenced 
by  the  circumstance  that  the  vendors  entered  into  the 
contract  under  a  mistaken  impression  that  they  were 
possessed  of  the  entirety  of  the  property.  But  the 
case,  even  if  it  can  thus  or  otherwise  upon  its  own 
particular  circumstances  be  supported,  is  not,  it  is 
submitted,  likely  now  to  be  followed.  For  it  will  be 
shown  that,  though  the  difference  between  the  pro- 
perty contracted  to  be  sold  and  that  which  the  vendor 
can  actually  convey  may  be  great,  the  Court  will  gene- 
rally, notwithstanding  this  circumstance,  enforce  the 
contract  where  it  sees  that  its  intention  is  the  sale  of 
whatever  interest  the  vendor  has. 
Modem  §  1262.     Indeed  the  tendency  of   the  Court  in 

^^d?'  recent  years  has  been  to  apply  the  principle  liberally. 
dpie."^  Thus  where  two  vendors  contracted  to  sell  two-sixths 
of  certain  leaseholds  ^'  together  with  all  other  their 
rights  and  interests  therein,"  and  it  turned  out  that 
they  were  only  entitled  to  two  twenty-first  parts  each, 
the  purchaser  was  held  entitled  to'specific  performance 
of  the  contract  to  the  extent  of  the  vendors'  inte- 
rests, with  a  proportionate  abatement  of  the  purchase- 
money.* 


^  4  Sim.  126.    See  the  observa-  fourihs;  Burrow  y.  SoammeU,  19 

tions  of  Lord  St.  Leonards  on  this  Ch.  D.  175. 

case,  Vend.  263 ;  also  Maw  v.  Top-  *  Jones  v.  Evans,  17  L.  J.  Ch. 

Tiam,    19    Beay.    576,    where   tiie  469.    See  too  Leslie  y.  Crommelin, 

yendors  were  only  entitled  to  three-  I.  B.  2  Eq.  134. 
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§  1263*     Again,  where  A.,  who  had  only  an  estate   ^*  J* 

pur  autre  vie  in  property,  the  remainder  in  fee  belong-  -^^^ 

ing  to  his  wife,  contracted  to  sell  the  fee  simple  to  B.  interest, 
(who  was  ignorant  of  the  state  of  the  title),  and  then 
got  his  wife  to  concur  with  him  in  conveying  it  to  C. 
(who  knew  of  B.'s  contract),  it  was  held  that  B.  was 
entitled  to  have  a  conveyance  from  C.  of  A.'s  interest, 
with  compensation  in  respect  of  his  wife's  interest 
which  he  was  unable  to  convey  or  bind  without  her 
consent.^ 

§  1264.  So  where  vendors  contracted  to  sell  the  TiUe  to 
entirety  of  certain  freeholds,  and  it  W6W  afterwards  oDiy. 
discovered  that  they  were  entitled  to  an  undivided 
moiety  only,  the  purchaser  obtained  a  decree  for  the 
specific  performance  of  the  contract  by  the  vendors  to 
the  extent  of  their  moiety,  with  an  abatement  from 
the  purchase-money  of  one-half  the  amount.' 

§  1266.  And  so  where  A.  and  B.  contracted  to  Moietj 
sell  leasehold  property  to  C,  and  on  examining  the  mortgage. 
title  it  appeared  that  A.  was  entitled  to  a  moiety  sub- 
ject to  a  mortgage  for  its  full  value,  and  that  B.  had 
no  interest  at  all, — ^facts  which  were  not  known  to  C. 
at  the  time  when  he  entered  into  the  contract, — C. 
was  held  entitled  to  an  assignment  of  A.'s  moiety,  on 
the  terms  of  covenanting  to  pay  the  rent  and  perform 
the  covenants  in  the  lease,  and  also  to  pay  the  mort- 
gage-debt, and  to  indemnify  A.  in  respect  of  those 
liabilities.^ 

§  1266.     In  each  of  the  cases  referred  to  in  the  Pnrch«wr 
last  four  sections  the  purchaser  was  unaware,  at  the  defect. 
time  when  he  entered  into  the  contract,  of  the  imper- 
fection of  the  vendor's  title.*    But  even  if  the  pur- 
chaser has  from  the  first  been  aware  of  the  state  of  the 

1  Bamu  V.  Wood^  L.  E.  8  Bq.         »  Hooper  v.  Smart,  L.  E.  18  Eq. 
424.    Of.  NeUhorpe  y.  Eolgate,   1      683. 

CoU.  203.  »  Eorrocks  v.  Bighy,  9  Oh.  D.  180. 

*  See  supra,  J  474  et  «eg. 
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^^y-  title,  that  circtunstance  will  not  necessarily  exclude 
him  from  the  benefit  of  the  principle  under  considera- 
tion. 
^^***®**^-  §  1267.  Thus,  in  a  recent  case,  real  estate  stood 
limited  by  marriage  settlement  to  such  uses  as  A.  and 
his  wife  should  appoint,  and  in  default  of  appointment 
to  the  use  of  the  trustees  of  the  settlement  during  the 
wife's  life,  in  trust  for  her  separate  use,  with  remainder 
to  A.  in  fee.  A.  agreed  to  sell  the  fee  simple  to  C.  by 
a  contract  in  which  the  wife's  interest  was  mentioned, 
but  which  went  on  to  say  that  A.  would  procure  a 
proper  assurance  to  be  executed  by  all  proper  parties : 
afterwards  the  purchaser  actually  paid  over  the  pur- 
chase-money to  the  trustees,  but  the  wife  refused  to 
convey  her  interest.  Bacon  V.C.  held  that  C.  was 
entitled  to  have  the  purchase  completed  to  the  extent 
of  A.'s  reversion  in  fee,  with  compensation  for  the  life 
interest  of  the  wife  and  a  lien  on  the  fund  in  the  hands 
of  the  trustees.^  "  If,"  said  the  Vice  Chancellor,  "  a 
man  enters  into  a  contract  to  sell  something,  repre- 
senting that  he  has  the  entire  interest  in  it,  or  the 
means  of  conveying  the  entire  interest,  and  receives 
the  price  of  it  and  does  not  perform  his  contract,  then 
the  other  party  to  the  contract,  who  has  parted  with 
his  money  or  is  ready  to  pay  his  money,  is  entitled  to 
be  placed  in  the  same  position  he  would  be  in  if  the 
contract  had  been  completed ;  or  if  not,  by  compensa- 
tion to  be  placed  in  the  same  position  in  which  he 
would  be  entitled  to  stand."  * 
Limita.  §  1268.  It  is  obvious  that,  in  thus  proceeding, 
the  prin-  the  Court  is  executing  the  contract,  cy  priSy  or  rather 
^^®'        perhaps  is  carrying  into  execution  a  new  contract," — a 


1  Barker  v.  Cox,  4  Oh.  D.  464  (cf.  §  1272. 

8. 0.  on  demurrer,  3  Ch.  D.  359).  '  4  Ch.  D.  at  p.  469. 

See  too  WiUon  y.  WiUiamat  3  Jur.  '  See  per  Lord  Langdale  M.B.  in 

N.S.  810.  Gf.  and  distinguish  Castle  Thomae  y.  Dertngy  1  Ke.  at  p.  74^ 
y.  Wilkinson,  L.  E.  8  Gh.  535,  i^fra, 
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course  in  which  difficulties  sometimes  arise  which  put  ^^  J- 

restrictions  on  the  appKcation  of  the  principle  under 

discussion.     These  have  now  to  be  considered. 

§  1269.  The  principle  wiU  not  be  appKed  so  as  to  mere, 
exclude  a  right  which  the  vendor  may  have  reserved  to  a  riiS 
to  determine  the  contract  rather  than  complete  with  ^  "«^^- 
compensation.  So  where  a  contract  provided  that  no 
misdescription  should  annul  the  sale  or  be  the  subject 
of  compensation,  and  further,  that  if  the  purchaser 
should  insist  on  any  requisition  which  the  vendor 
should  be  unable  or  unwilling  to  comply  with,  the 
vendor  should  have  the  power  to  rescind:  and  the 
acreage  of  the  plot  sold  was  by  an  innocent  error  mis- 
stated, the  plaintrff  demanded  compensation,  and  the 
vendor  gave  notice  to  rescind  the  contract  and  the 
purcheiser  insisted  on  performance,  it  was  held  that 
the  vendor  was  entitled  to  rescind,  and  that  the  pur- 
chaser could  not  claim  the  right  to  performance  with 
compensation.^ 

§  1270.    The  principle  will  not,  it  seems,  be  applied  where 
where  the  alienation  of  the  partial  interest  of  the  vendor  [*"^fd* 
might  prejudice  the  rights  of  third  persons  interested  p«™<»»- 
in  the  estate.     Thus  where  a  tenant  for  life  without 
impeachment  of  waste  under  a  strict  settlement  had 
contracted  for  the  sale  of  the  fee,  the  Court  refused  to 
compel  him  to  alienate  his  life  interest,  on  the  ground 
that  a  stranger  would  be  likely  to  use  his  liberty  to 
commit  waste  in  a  manner  different  from  a  father,  and 
more  prejudicial  to  the  rights  of  those  in  remainder.* 

§  1271.     If  the  purchaser  is,  from  the  first,  aware  Purchaeer 
of  the  vendor's  incapacity  to  convey  the  whole  of  what  v^^^p'^a 
he  contracts  for,  he  cannot,  generally,  insist  on  having,  ^^p*" 
at  an  abated  price,  what  the  vendor  can  convey.® 

§  1272.     Thus  where  a  husband  and  wife  signed  a  Cutuy. 

JFilkinwn, 

>  In  re  Terry  and  White,  32  Ch.  »  Thomas  v.  Bering,  1  Ke.  729, 

D.  14.  Cf .  supra,  §  407  et  seq. 

'  Gf.  supra,  $  1266. 
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^^Z'   c^^t^"^*  for  the  sale  of  the  wife's  fee  simple  estate  to 

the  plaintiff,  who  knew  from  the  plain  language  of 

the  contract  the  true  state  of  the  title,  it  was  held  that, 
as  the  plaintiff  clearly  never  could  have  believed  for  a 
moment  that  the  husband  could  sell  the  fee  simple,  he 
was  not  entitled  to  have  a  conveyance  of  all  the  hus- 
band's interest,  i.  e,^  his  estate  for  the  joint  lives  of 
himself  and  his  wife  and  his  estate  by  curtesy  with  an 
abatement  of  the  purchase-money ;  and  the  bill  waa 
accordingly  dismissed.* 
2^  §  1273.     Similarly  where  vendors  were  entitled 

only  to  three-fourths  of  the  property,  and  the  purchaser 
was  at  the  time  he  filed  his  bill  aware,  or  had  good 
reason  to  believe,  that  no  good  title  could  be  made  to 
the  whole  of  the  premises.  Lord  Romilly  M.R.  held 
that,  though  he  might  probably  have  recovered 
damages,  yet,  as  he  chose  to  file  a  bill  for  specific 
performance,  he  was  not  entitled  to  any  abatement 
from  the  purchase-money,  but  that  he  might  take 
without  abatement  the  three-quarters  which  the 
vendors  could  convey.*  And  it  has  been  decided  that 
where  a  person  has  dealt  with  a  tenant  for  life  for  a 
certain  lease,  being  at  the  time  aware  that  it  would 
be  in  excess  of  the  tenant  for  life's  power,  and  so 
endeavouring  to  put  a  fraud  upon  the  settlement,  he 
will  not  afterwards  be  allowed  to  call  for  a  lease  from 
the  tenant  for  life  to  the  extent  of  his  interest :  the 
contract  was  not  at  the  time  it  was  entered  into  a  fair 
and  proper  one,  and  the  Court  therefore  would  not 
interfere.^ 


>  CcMe  y.  WiMnMn,  L.  B.  5  Gh.  >  Maw  y.  Toj^ham,  19  Beay.  676. 

535.     Cf .  and  distmgcdsh  Hooper  Lord  St.  Leonards  appeaxs  to  doubt 

y.  Smart,  L.  B.  18  Eq.  683 ;  supra,  this  decision,  Vend.  257 ;   and  it 

§  1264 ;  Barker  y.  Cox,  4  Oh.  D.  464 ;  certainly  seems  difficult  to  zeooncfle 

9upray  §  1267.    See  too  Keayea  y.  it  with  some  of  the  more  recent  oases 

CarroU,  I.  B.  8  Eq.  97 ;  Fairhead  already  cited,  supra,  §  1262  e^  seq, 

y.  Southee,  11  W.  B.  789.  »  O'Rowrhe  y.  Percival,  2  BaU  ft 

B.  58. 
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§  1274.     In  the  case  of  Edwards-Wood  v.  Marjori-   ^^J' 
bankSj^  the  purchaser  of  an  advowson  discovered,  after  ^^^ — 
accepting  the  title,  that  the  benefice  was  subject  to  a  subject 
mortgage  to  Queen  Anne's  Bounty  which  he  might  giigeto 
have  discovered  before :  there  had  been  no  misrepre-  amIo^b 
sentation  or  wilful  concealment  on  the  part  of  the  ^®"^*y- 
vendors:  on  biU  filed  by  the  purchaser  for  specific 
performance  with  compensation,  Stuart  V.C.  decreed 
specific  performance,  but  without  compensation,  and 
ordered  the  purchaser  to  pay  the  costs  of  the  suit; 
and  this  decision  was  affirmed  by  Knight  Bruce  and 
Turner  L.JJ. 

§  1276.     Where  there  is  a  defect  in  the  quantity  Abate- 
of  the  estate,  the  principle  on  which  the  abatement  is  J^^  Jjai. 
calculated  is  prima  facie  acreage.     But  where  wood-  °^*^*®^ 
land  wa»s  sold  as  so  many  acres,  and  the  wood  as 
having  been  valued  at  so  much,  the  abatement  was  for 
so  much  as  the  soil  covered  with  wood  would  be  worth 
without  the  wood.^    Where  a  road  was  described  as 
^^  made  up"  and  it  was  not,  compensation  was  assessed 
not  at  the  sum  it  would  cost  to  make  up  the  road,  but 
at  the  difference  between  the  value  of  the  property  as 
it  existed  at  the  sale  and  the  value  it  would  have  had 
if  the  road  had  been  made  up.® 

§  1276.     Where  the   difference  in  value  of  the  Oompnta- 
interest    contracted    for   and    the  interest  that   can  j^bie. 
actually  be  conveyed  is  incapable  of  computation,  the 
Court  will  not,  indeed  cannot,  enforce  specific  per- 
formance.*   But  having  regard  to  some  of  the  decided 


»  1  Giff.  384 ;  3  De  G.  &  J.  329; 
7  H.  L.  C.  806. 

»  Hill  V.  Buckley,  17  Ves.  394. 
See  too  McKenzie  y.  Heaketh,  7  Ch. 
D.  675,  where  the  rent  was  reduced 
proportionately  to  the  deficiency  of 
acreage,  and  Powell  y.  Elliot,  L.  B. 
10  Ch.  424,  430. 

'  Chifferiel  y.  WcUaon,  40  Oh.  D. 
45. 


*  See  eupra,  §  1247 ;  tn/ra>  §  1284 ; 
and  Collier  y.  Jenkins,  You.  295, 
where  bill  by  purchaser's  heir  for 
specific  performance  with  compen- 
sation for  an  outstanding  lease  for 
life  was  dismissed  by  Lord  Lynd- 
hurst  (then)  C.  B.  Of.  Thcmas  y. 
Dering,  1  Ke.  729;  OrahamY.  Oliver, 
3  Beay.  124. 
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^Q^J'   cases  already  referred  to/  it  is  conceived  that  the 

Court  will  seldom  now  consider  a  difficulty  of  this 

kind  insuperable. 
w^ttma-        §  1277.     In  one  case  what  was  contracted  to  be 
MoHnt.      sold  was  an  absolute  and  indefeasible  estate  in  fee, 
and  it  turned  out  that  the  vendors  held  under  a  Crown 
grant,  containing  various  reservations  and  conditions 
with  a  proviso  for  re-entry  on  breach  of  condition. 
The  Court  considered  that  the  proper  amount  of  com- 
pensation was  not  estimable,  but  held  that  the  pur- 
chaser was  not  bound  to  take  the  property  without 
compensation,  and  therefore  was  entitled  to  the  re- 
payment with  interest   of  a  part  of  the  purchase- 
money  that  he  had  paid,  and  to  a  lien  on  the  estate 
for  the  amount.* 
Compen-        §  1278.     Although,  where  there  are  no  data  from 
approxi-    which  the  amount  of  compensation  can  be  ascertained, 
SSeruin-  the  Court  caunot  enforce  the  contract  with  compen- 
*^^         sation,®  the  objection  that  the  compensation  is  unascer- 
tainable  is,  as  has  been  already  in  substance  observed, 
one  which  the  Court  is  unwilling  to  entertain ;  and  it 
grants  relief  with   compensation  in  many  cases   in 
which  the  ascertainment  of  the  amount  to  be  paid 
cannot  be  said  to  be  certain  or  exact,  but  only  the 
reasonable  estimate  from  the  evidence  of  competent 
persons;   as,   for  instance,   where  compensation  was 
granted  for  the  existence  in  a  stranger  of  a  right  to 
dig  coals  in  the  land  sold.* 
Enforoe-        §  1279.     Again  it  may,  it  is  conceived,  be  laid 
^tt^t     down  generally  that,  wherever  the  Court  sees  that  the 
aWe^*'     enforcement  of  the  contract  with  compensation  would 
be  unjust  or  unfair,  or  would  disappoint  the  reasonable 


^  See  «upra,  §  1262  et  seq,  *  Bamsden  y.  Hirti,  4  Jur.  N.  S. 

3  WestmacoU  y.  Bohim,  4  De  G.  200.    Of.  Fowdl  y.  EUia,  L.  B.  10 

F.  &  J.  S90.  Gh.  424. 
'  See  mpra,  5  1247. 
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expectation  of  the  parties,  there  it  refuses  to  take  such   ^^.7- 
a  course.  


§  1280.  Thus,  where  an  estate  which  really  con-  infltanoe. 
tained  only  11,814  acres  was,  by  a  bond  fide  mistake  of 
the  vendor's  agent,  described  in  the  contract  as  con- 
taining 21,750  acres,  and  it  appeared  that  the  vendor 
had  accepted  the  price  on  a  computation  of  the  rental 
of  the  estate.  Lord  Romilly  M.R.  considered  that  to 
force  him  to  sell  the  estate  for  little  more  than  half 
the  price  contracted  for  would  be  a  hardship,  and  that 
the  case  was  one  of  mistake ;  and  he  accordingly  held 
that  the  purchaser  might,  at  his  option,  either  take  the 
actual  quantity  at  the  contract  price  or  have  the  con- 
tract rescinded,  but  that  he  was  not  entitled  to  specific 
performance  with  an  abatement  for  the  deficiency  of 
acreage.* 

§  1281.     A  purchaser  cannot  insist  on  the  vendor  indem- 
perf  orming  the  contract,  giving  an  indemnity  against  ^  ^' 
a  defect,  unless  the  indemnity  was  contracted  for.* 

§  1282.  In  Bainbridffe  v.  Kinnaird^^  a  vendor  Bam- 
(since  deceased)  had  contracted  to  sell  to  the  plaintifE  ]^naJrd. 
a  property  which  was,  in  common  with  other  estates, 
subject  to  a  charge  of  15,000/.  raiseable  for  the  benefit 
of  the  vendor's  sisters.  Lord  Romilly  M.R.  held  that 
the  plaintifE  might  have  a  simple  decree  for  specific 
performance  against  the  trust  devisees  of  the  vendor, 
but  was  not  entitled  either  to  compensation  in  respect 
of  the  charge  or  to  an  indemnity  against  it. 

§  1283.     Within  what  limit  of  time  after  the  con-  wiien 
elusion  of  the  contract  a  claim  for  compensation  must,  i^"^" 


rnuBt  be 
claimed. 


*  Earl  of  Durham  v.  Legardy  34  Oh.  D.  676. 

Beay.  611.   Of.  the  remarks  of  Lord  >  Balmanno  y.  LurrUey,  1  V.  &  B. 

Abinger  C.J.  in  Price  y.  North,  2  Y.  224 ;  per  Lord  Eldon  in  Paton  v. 

&  0.  Ex.  at  p.  626;  and  Colyer  y.  Brebner,  1  Bli.  at  p.  66;  Aylett  y. 

Clay,  7  Beay.  188 ;  and  distinguish  Ashton,  1  My.  &  Gr.  105 ;  of.  supra, 

HUl  y.  Buckley,  17  Yes.  394  {mpra,  §  1225. 

S  1275),  and  McKenzie  y.  Hesketh,  7  '  32  Beay.  346. 
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^ch^'   ^   DQade  at  all,   be  made,   is  a  question  that  may 

obviously  in  many  cases  be  very  important. 

Sfore  §  1284.     There  is,  it  is  conceived,  no  doubt  that 

compio.  the  Court  will  enforce  compensation,  at  any  time  before 
the  completion  of  the  transaction  by  the  execution  of 
the  conveyance  and  the  payment  of  all  the  purchase- 
money,  in  respect  of  any  matter,  the  fit  subject  of 
compensation,  which  has  arisen  before  that  time,  and 
whether  before  or  after  the  conclusion  of  the  contract. 
Thus,  where  an  estate  was  sold  as  tithe  free,  and, 
after  a  claim  had  been  started  by  the  incumbent  of 
one  parish,  the  conveyance  was  executed,  but  a  part 
of  the  pun^hase-money  was  set  aside  as  an  indemnity 
against  this  claim :  the  claim  came  to  nothing,  but, 
before  the  indemni^fund  was  transferred,  it  appeared 
that  the  land  was  in  another  parish,  and  was  subject 
to  tithe  to  its  incumbent :  it  was  held,  on  a  bill  filed 
by  the  purchaser,  that  he  was  entitled  to  compensation 
in  respect  of  these  tithes  out  of  the  fund.* 
Deterio-  §  1286.  And  on  the  same  principle  the  Court  will 
allow  compensation  for  deterioration  which  may  have 
occurred  in  the  value  of  the  estate,  between  the  time 
when  the  contract  ought  to  have  been  completed  by  the 
vendor,  and  the  time  when  he  does  in  fact  make  out  the 
title,*  whether  it  have  arisen  by  the  wilful  default  or 
merely  by  the  negligence  of  the  vendor  or  his  tenants.* 
Thus,  where  stone  had  been  subtracted  from  a  quarry 
pending  a  suit  for  the  specific  performance  of  a  con- 
tract to  grant  a  license  to  work  it,  compensation  was 
obtained  by  means  of  a  supplemental  bill.* 

^  Orompton  v.  Lord  Melboume,  5  222. 

Sim.  353.    Cf.  (under  the  old  prac-  '  Foster  y.  Ikacon,  3  Mad.  394. 

tice)  CcUor  v.  Earl  of  Pembroke^  1  Of.  per  Lord  Eldon  in  Binks  v.  Lord 

Bro.  C.  C.  301 ;  2  Bro.  C.  C.  282 ;  RoTuhy,  2  Sw.  at  p.  226. 

Frank  v.  Basnett,  2  My.  &  K.  618 ;  *  Nelson  v.  Bridges,  2  Beav.  239. 

Phelps  V.  ProtJiero,  7  De  G.  M.  &  G.  On  the  question  of  deterioration, 

722.  see  further  tn/ra,  Fart  Y.  chap.  y. 

*  Binks  y.  L<yrd  Rokehy,  2  Sw.  §  1431  et  seq. 
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§  1286.     Whether,  after  conveyance  has  been  exe-   ^^J' 
cuted  and  purchase-money  paid,  the  Court  still  has  ^jt^ — 
jurisdiction  to  enforce  compensation,  is  a  question  on  aftercom- 
which  there  has  been  some  conflict  of  judicial  opinion.^ 
It  appears  that  rights  to  compensation  under  the  con- 
tract may  exist  even  after  the  conveyance  and  payment 
have  been  executed  and  made ;  *  and,  wherever  such 
rights  exist,  they  may,  it  would  seem,  now  be  asserted 
in  the  same  action  as  that  in  which  specific  performance 
is  claimed.     Where  the  contract  gives  no  right  to  com- 
pensation the  case  is,  of  course,  different." 

II.  /3.  Purchaser  insisting  on  the  contract^  there  being  a 

condition  for  compensation. 

§  1287.  The  language  of  the  condition  must  of  Effect  of 
course  have  an  important  effect  on  the  subjects  for  guageof 
compensation  under  any  particular  contract,  and  in  d^tiwtt!^" 
every  case  serves  at  least  to  indicate  the  nature  of  the 
matters  in  respect  of  which,  and  the  circumstances 
under  which,  both  parties  intended  that  the  purchaser 
should  have  a  right  to  compensation.  But  the  pur- 
chaser is  not,  it  is  conceived,  bound  to  show  that  the 
subject-matter  of  his  claim  is  of  a  kind  expressly 
embraced  by  the  words  of  the  condition :  except  in  so 
far  as  there  may  be  anything  in  the  contract  excluding 
his  claim,  or  empowering  the  vendor  to  defeat  it — 
which  are  matters  to  be  determined  according  to  the 
ordinary  rules  of  construction* — ^he  is  entitled  not 
merely  to  the  right  expressly  given  to  him  by  the 
condition,  but  to  the  full  measure  of  reKef  applicable 
to  the  C6we  according  to  the  general  principles  already 
discussed :  in  other  words,  his  right  to  compensation 

>  Compare  the  cases  dted  in  '  Consider  Brett  y.  Cloweery  6  C. 
SS  1288,  1289.  P.  D.  376. 

*  Perrtam  v.  Perriam,  32  W.  E.  *  Consider  the  observations  of 
369;  CZarAjev.  iZamttZjL.  E.,  (1891)  Lord  Westbury  in  CordingUy  v. 
2  Q.  B.  456.  Gheeselorough,  4  De  G.  F.  &  J.  at 

p.  384. 
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Condition 

enforoed 

Dotwith- 


^^  J-   under  the  condition  is  generally  cumulative  to  a  pur- 

chaser's  ordinary  right  to  it :  but  he  must,  of  course, 

submit  to  the  corresponding  limitations  of  the  general 
principles. 

§  1288.  In  accordance  with  a  principle  already 
stated,^  it  has  been  held,  in  cases  decided  before  and 
Nation  also  since  the  passing  of  the  Judicature  Acts,  that  a 
ye^oe.  Condition  for  compensation  may  be  enforced  notwith- 
standing that  the  conveyance  has  been  executed.  In 
Cann  v.  Cann^  Shadwell  V.C.  decided  that  the  right  of 
the  purchaser  to  receive  compensation,  under  such  a 
condition,  for  a  misstatement  (discovered  after  posses- 
sion taken)  in  the  particulars  as  to  the  value  of  the 
property  was  not  at  all  affected  by  the  circumstances 
of  his  having  paid  the  whole  of  the  purchase-money 
into  Court  and  taken  a  conveyance.  Subsequently 
the  Court  of  Exchequer  unanimously  adopted  the 
same  view:'  and  the  jurisdiction  has  again  been 
emphatically  asserted,  upon  a  full  consideration  of  the 
authorities,  by  Jessel  M.R.  in  a  case  in  which  his 
Lordship  held  a  purchaser  entitled  to  the  benefit  of  a 
condition  for  compensation,  in  respect  of  a  deficiency 
of  acreage  discovered  by  measurement  after  the 
execution  of  the  conveyance.* 

§  1289.  In  certain  cases  before  Malins  V.C.^  that 
learned  judge  dissented  from  the  doctrine  above 
stated:^  but  it  has  been  recently  reconsidered  and 
reaflirmed  by  the  Court  of  Appeal,*  and  the  cases 


1  Bw^ra,  §  1286 ;  and  cf.  'per  Hall 
V.C.  in  J(mM  y.  Clifford,  3  Ch.  D. 
779,  792. 

a  3  Sim.  447.  Cf.  H<ymer  v.  WiU 
liams,  1  Jones  &  G.  274. 

'  In  Bo9  y.  HeUham^  L.  B.  2  Ex. 
72. 

*  Be  Turner  and  SkelUm,  13  Ch. 
D.  130.  See  too  Phelps  y.  White,  6 
L.  B.  It.  318,  where  the  purchaser 
was  held  entitled  to  compensation, 


though  he  had  means  of  disooyering 
the  error  before  completion;  and 
disting^uish  Brett  y.  Cloweer,  5  C.  P. 
D.  376. 

»  Manson  y.  Thacker,  7  Ch.  D. 
620 ;  Beeley  y.  Beeley,  9  Gh.  D,  103 ; 
Allen  y.  Bichardson,  13  Ch.  D.  524. 

•  Palmer  y.  Johtieon,  13  Q.  B.  D. 
351;  affirmed  12  a  B.  D.  32; 
ClayUm  y.  Leech,  41  Gh.  D.  103. 
Gf.  Joliffe  y.  Baker,  11  Q.  B.  D. 
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before  the  V.C.    can    no    longer    be    regarded    as   ^^J- 
authorities.  


§  1290.     In  consonance  with  the  general  prin-  Oonfltruc- 
ciples  on  which  the  Court  deals  with  conditions  of  conditions 
sale/  its  tendency  is  to  put  a  liberal  and  compre-  j^^tTon. 
hensive  construction  upon  conditions  giving  compen- 
sation to  a  purchaser,  and  a  strict  one  upon  any  which 
limit  his  right  to  it. 

§  1291.  Thus,  where  by  an  innocent  mistake  the  Painter 
particular  described  part  of  the  estate  as  customary  ^•^'"*^- 
leasehold  renewable  every  twenty-one  years,  whereas 
in  fact  there  was  no  such  custom  to  renew ;  the  fourth 
condition  of  sale  empowered  the  vendor  to  vacate  the 
sale  upon  objection  taken  to  the  title,  and  another 
condition  stipulated  that  if,  through  any  mistake,  the 
estate  should  be  improperly  described,  or  any  error  or 
misstatement  should  be  inserted  in  the  particular,  such 
error  or  misstatement  should  not  vitiate  the  sale,  but 
the  vendor  or  purchaser  should  pay  or  allow  compen- 
sation for  it;  Lord  Hatherley  (then  Wood  V.C.)  held 
that  the  misstatement  fell  within  the  condition  for 
compensation,  and  further  that  it  was  not  an  objection 
to  title,  within  the  meaning  of  the  fourth  condition, 
enabling  the  vendor  to  vacate  the  sale.* 

5  1292.  And  where  land  was  described  in  the  ^?»\^^J"- 
particulars  as  contammg  753  square  yards,  whereas  it  ciency  of 
actually  contained  only  673  square  yards,  and  one  of 
the  conditions  provided  that  if  any  error,  misstate- 
ment, or  omission  in  the  particulars  should  be  dis- 
covered, the  same  should  not  annul  the  sale,  nor 
should  any  compensation  be  allowed  by  the  vendor  or 
purchaser  in  respect  thereof,  it  was  held  by  MaKns  V.C. 


255,  where  there  was  no  stiptda-  ^  See  ParfcV.  chap.  i.$  1185  «^0eg.; 

tion  for  compeiisation :  so  far  as  it  and  per  Lord  Westbury  in  Cording" 

may  be  inconsiBtent  with  Palmer  v.  ley  v.  Oheeseborough,  4  De  G.  F.  & 

Johnson,  it  cannot  be  considered  as  J.  384  ei  aeq, 

law.  '  PairUer  T.  N<nvhj,  11  Ha.  26. 

F.  P  P 


area. 
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^;^.7'   that  such  a  coiidition  must  be  construed  as  mtended  to 

C3h.  11. 

cover  small  unintentional  errors  and  inaccuracies,  but 

not  to  cover  reckless  and  careless  statements,  and  that 
so  large  a  deficiency  as  180  squai-e  yaxds  out  of  753 
did  not  come  within  the  condition ;  and  that  ^e  pur- 
chaser was  therefore  entitled  to  compensation.^ 
NoaUow-  §  1293.  Where,  however,  the  conditions  stipu- 
deficiencjr.  lated  that  (a)  the  admeasurements  should  be  presumed 
to  be  correct,  but  if  any  error  were  discovered  therein, 
no  allowance  should  be  made  or  required  either  way ; 
(^)  if  any  error  of  any  kind  were  made  in  the  descrip- 
tion of  the  premises  such  error  should  not  invalidate 
the  sale,  but  a  fair  compensation  should  be  given  or 
taken ;  and  (y)  if  the  purchaser  should  make  any 
objection  as  to  compensation  or  otherwise  which  the 
vendor  should  be  unwilling  to  remove  or  comply  with, 
the  vendor  should  be  at  liberty  to  vacate  the  sale :  and 
the  area  of  the  property,  stated  in  the  pcurticulars  to 
be  7683  square  yards,  was  found  by  the  purchaser 
upon  actual  admeasurement  to  be  only  4350  square 
yards:  and  the  vendor  before  suit  offered  to  vacate 
the  contract,  but  the  purchaser  refused  the  offer  and 
insisted  upon  the  performance  of  the  contract  with 
compensation  for  the  deficiency :  Lord  Westbury  held 
that  the  right  of  the  purchaser  must  be  determined  by 
the  operation  of  the  conditions  read  in  connection  with 
one  another,  and  that,  though  the  Court  probably 
would  not,  at  the  vendor's  instance,  have  enforced  the 
condition  as  to  erroneous  admeasurement  where  the 
eiTor  was  so  great,  the  purchaser  could  not,  in  the  face 
of  that  condition,  have  an  allowance  for  the  deficiency 
of  area.' 
Vendor  §  1294*     It  has  also  bcon  decided  that  where  the 

JS^*^  conditions,  while  providing  that,  if  any  mistake  appear 

1  Whitemore  v.  Whitemore,  L.  B.  *  Cordingley  v.  Cheeaehoraugh,  4 
8  Eq.  603.  Of.  Portman  y.  Mill,  2  De  G.  F.  &  J.  379,  affirming  S.  0.  3 
Buss.  570,  574.  Giff.  496. 
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ib  have  been  made  in  the  description  of  the  property    ^ch'iT* 

or  the  vendor's  interest  therein,  it  shall  not  annul  the ^ 

sale,  but  shall  be  the  subject  of  compensation,  at  the 
same  time  provide  that,  if  any  objection  is  persisted 
in,  the  vendor  may  rescind  the  contract,  then,  if  the 
purchaser  persists  in  a  claim  for  compensation  which 
really  involves  an  objection  to  the  title,  the  vendor 
may  rescind  the  contract,  and,  if  he  does,  the  Court 
will  not  afterwards  give  the  purchaser  any  relief  in 
respect  of  the  condition  for  compensation,* 

§  1296.     Another  illustration  of  the  principle  that  R»gtt  to 
a  purchaser's  right  to  claim   compensation  may  be  eation 
abrogated,  notwithstanding  a  condition  for  compensa-  Sy'^ms 
tion,  by  the  operation  of  another  term  of  the  contract,  ^wt.^ 
is  afforded  by  the  case  of  WiUiams  v.  Edwards}    There 
A.  had  contracted  to  sell  to  B.  certain  freehcJd  pro- 
perty, and  the  contract  contained  a  stipulation  that 
errors  in  the  description  of  the  premises  should  not 
vacate  the  contract,  but  a  reasonable  abatement  or 
equivalent  should  be  made  or  given,  but  it  was  also 
stipulated  that,  if  B.'s  Counsel  should  be  of  opinion 
that  a  marketable  title  could  not  be  made  at  the  time 
appointed  for  the  completion  of  the  purchase,  the  con- 
tract should  be  void  and  be  delivered  up  to  be  can- 
celled ;  and  B.'s  Counsel  was  of  opinion  that  a  good 
title  could  be  made  only  to  two-thirds,  and  that  one- 
third  was  held  for  a  life  only :  the  purchaser  insisted 
on  specific  performance  with  compensation ;  but  it  was 
refused,  because  the  contract  was  by  its  special  terms 
void  under  the  circumstances. 

§  1296.     In  a  case  which  came  before  the  House  WhiUY, 
of  Lords,  the  particulars  stated  that  the  fines  in  the 
manor  of  T.,  which  was  the  subject-matter  of  the  sale, 

»  Mawsan  v.  Fletcher,  L.  E.  10  Eq.  »  2  Sim.  78.     See  per  Lord  West- 

212,  affirmed  L.  B.  6  Gh.  ^1.    And  bury  in  Cordingley  y.  Cheeeeborough, 

Bee  Cordingley  y.  Cheeseborough,  4  4  De  G.  F.  &  J.  at  p.  385 ;  and  cf . 

De  G.  F.  &  J.  379.  ffttdson  y.  Buck,  7  Ch.  D.  683, 687. 

pp2 
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Pabt 
Oh 


^J'  were  arbitrary,  and  also  that  the  clear  profits  of  the 

manor  for  the  last  eight  years  had  averaged  150/.  a 

year;  and  one  of  the  conditions  of  sale  provided  for 
compensation  being  given  for  errors  and  misstate- 
ments. It  turned  out  that  by  the  custom  of  the  manor 
only  one  class  of  fines  was  arbitrary;  but  that  thie 
clear  profits  of  the  manor  exceeded  200/.  a  year. 
Their  Lordships  refused  to  give  the  purchaser  compen- 
sation for  the  misstatement  as  to  the  fines,  considering 
that,  reading  the  statements  in  the  particulars  as  a 
whole,  there  had  been  no  substantial  misrepresenta- 
tion: but  it  was  intimated  in  the  speeches  of  Lord 
Brougham  and  I^ord  Cottenham^  that,  if  the  misstate- 
ment as  to  the  fines  had  been  a  substantial  one,  the 
impossibility  of  computing  the  proper  amount  of  com- 
pensation woidd  have  prevented  its  being  given.* 
Damages.  §  1297.  Damages  may  be  said  to  be  a  species  of 
compensation,  inasmuch  as  they  are  awarded  in  order 
to  make  good  to  the  purchaser  some  loss  or  expense 
which  he  has  suffered  or  been  put  to  in  connection 
with  the  contract,  but  they  are  so  distinct  a  form  of 
relief  that  they  may  most  conveniently  be  discussed  in 
a  separate  chapter.® 

1  White  V.  Cuddon,  8  CL  &  F.  at         *  White  v.  (Juddon,  8  01.  &  F.  766. 
pp.  786,  792.  See  supra,  $§  1247,  1276  ef  $eq. 

»  See  infra,  Part  V.  diap.  iii. 
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§  1298.     In  early  times,  the  Court  of  Chancery   pabtV. 
did  not   entirely  disclaim  jurisdiction  in  respect   of    ^•"^' 
damages,  where   they  were  incident  to  the  subject-  ^^^ 
matter  already  in  contention  before  the  Court.*    Sub-  *^®®^ 
sequently  the  jurisdiction  was  disowned,  and  a  broad  tion  and 
distinction  set  up  between  compensation  and  damages, 
the  extent  and  measure  of  the  one  being  regarded  as 
different  from  that  of  the  other,  so  that  (to  follow  the 
illustration  given  by  Lord  Eldon)  if  A.  contracted  to 
sell  to  B.  an  estate  tithe  free,  and  B.  contracted  to  sell 
it  to  C.  on  the  same  conditions,  and  it  was  found  that 
A.  could  not  convey  tithe  free,  he  might  be  compelled 
by  the  Court  to  make  compensation  for  the  difference 
in  the  value  of  the  property,  but  not  for  the  damage 
sustained  by  B.  from  being  unable  to  complete  his 
contract  with  C 

§  1299.  However,  in  a  case  which  came  before  ih>ihero 
the  Lords  Justices  in  the  year  1855,  the  jurisdiction  of  ^*  ^^^' 
the  Court  of  Chancery  to  award  damages  for  the  want 
of  a  literal  performance  of  a  contract  which  it  had 
directed  to  be  specifically  performed  was  re-asserted. 
"  It  is  the  constant  course  of  the  Court,"  said  Turner 
L.J.,  "  in  the  case  of  vendor  and  purchaser,  where  a 

1  Cfleaton  y.  Qowety  Fincli,  164 ;  tained  by  an  issue  of  quantum  dam^ 

City  of  London  v.  Noah,  3  Atk.  612,  nificatua. 

-nrhere  Lord    Hardwioke    refosed  '  Per  Lord  Eldon  in  Todd  y.  Gee, 

specific  performance,  but  relieyed  17  Yes.  278;  Jenktns  y,  Parkineanf 

hy  way  ot  damages,  to  be  aooer-  2  My.  ft  K.  5< 
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^Jl^J'   suflScient  case  is  made  for  the  purpose,  to  make  an 
-^^  inquiry  a.  to  the  deterioration  ofTe  ;8tate,  and  in 
SO  doing,  the  Court  is,  in  truth,  giving  damages  to  the 
purchaser  for  the  loss  sustained  by  the  contract  not 
having  been  Kterally  performed."  ^ 
Lord  §  1300.     In  the  year  1858  an  express  power  of 

Act.  awarding  damages  in  cases  of  specific  performance  was 
conferred  upon  the  Court  of  Chancery  by  the  Chancery 
Amendment  Act  of  that  year*  (commonly  called  Lord 
Cairns'  Act),  whereby  it  was  enacted  (section  2)  that, 
in  all  cases  in  which  the  Court  of  Chancery  then  had 
jurisdiction  to  entertain  an  application  for  the  specific 
performance  of  any  contract,  it  should  be  lawful  for 
the  same  Court,  if  it  should  think  fit,  to  award 
damages  to  the  party  injured  either  in  addition  to 
or  in  substitution  for  such  specific  performance ;  and 
that  such  damages  might  be  assessed  in  such  manner 
as  the  Court  should  direct. 

It  is  to  be  noticed  that  the  jurisdiction  given  by  this 
enactment  is  a  discretionary  one,  and  enables  the  Court 
to  deprive  a  suitor  of  what  would  otherwise  be  his 
right  to  specific  performance. 
Condition       §  1301.     It  was — ^as  indeed  the  language  of  the 
toluru?    second  section  of  Lord  Cairns'  Act  clearly  shows — a 
^d^      condition  precedent  to  the  Court  of  Chancery's  award- 
that  Ax>t.    ijjg  damages  under  that  Act  that  the  plaintiff  should 
show  himself  to  have  been  entitled,  at  the  time  when 
he  commenced  his  suit,  to  some  equitable  relief  of  the 
nature  specified  in  that  section.*    Accordingly  where 
a  plaintiff  prayed  for  the  performance  of  an  alleged 
contract  by  a  company  to  allot  shares  to  him,  and 
also,   if  all  the   shares  had  been  allotted  to   other 
persons,  for  damages,  and  it  appeared  that  all  the 

1  In  Prothero  t.  Phelps^  7  De  G.  Yiot  o.  49),  but  withoat  affeotiog 

M.  &  G-.  at  p.  734.  tlie  jtuisdictibn  oonfecred  hy  it : 

a  21  &  22  Yict.  0.  27.      This  Bayers  y.  CoUyer,  28  Oh.  D.  103. 

statute  has  been  repealed  (46  &  47  '  Prwiw  r.  Bayly,^%  Oh. D.  d90. 
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shares  had  heen  allotted  before  the  filing  of  the  bill,    ^^T- 

it  "was  held  that,  specific  performance  having  from  the 

first   been  impossible,   the  claim  for  damages  also 
failed.^ 

§  1302.  It  is  apprehended  that  where  damages 
are  awarded  under  this  Act  in  substitution  for  specific 
performance,  the  measure  of  damages  would  be  the 
same  as  in  an  action  at  common  law  for  breach  of  the 
contract.*  So,  where  the  damages  at  common  law 
would  be  nominal,  they  would  also,  it  is  submitted, 
be  nominal  under  the  statute. 

§  1303.  In  a  case  decided  by  Lord  Hatherley  -"^^^ 
(when  Wood  V.C.),  the  contract  was  that  the  defen- 
dant should  grant  a  lease  of  a  paper-mill  to  M. ;  that 
M.  should  pay  122/.  for  sundry  articles  on  the  pre- 
mises, and  should  execute  sundry  improvements  ;  and 
that,  if  the  defendant  should  fail  to  grant  a  valid  lease, 
he  would  repay  the  122/.  and  all  outlay  on  improve- 
ments. M.  paid  the  122/.  and  expended  about  5,000/. 
on  the  premises ;  but  afterwards,  on  investigation  of  the 
title,  it  appeared  that  the  defendant  could  not  grant  a 
valid  lease  according  to  the  contract.  Upon  bill  filed  by 
M.  for  specific  performance,  or,  if  the  defendant  could 
not  grant  a  valid  lease,  for  repayment  of  M.'s  outlay 
and  damages,  it  was  argued  for  the  defendant  that 
there  could  be  no  specific  performance  of  the  contract 
to  grant  a  lease,  that  the  alternative  contract  to  repay 
outlay  was  not  a  subject  for  specific  performance,  and 
that  damages  would  not  be  given  where  specific  per- 
formance was  impossible.  But  these  arguments  were 
repelled  by  the  Judge,  who  said  "  There  is  an  implied 

1  Fergiuon  y.  WiUwiy  L.  B.  2  Gh.  8c(M  y.  Bayment,  L.  B.  7  Eq.  112 ; 

77 ;  Lavery  y.  Fursell,  39  Oh.  D.  Sogers  y.  ChaUis,  27  Beay,   176  ; 

608.    Oompare  Howe  y.  Hunt,  81  andlfuicC^ftm  y.  Jfo^may,  2H.&M. 

Beay.  420,  and  HUton  y.  Tipper,  16  at  p.  236. 

W-B.  888,  ynth  FrwMin$k%  y.  BaU,  *  Bock  Portla/nd  Cement  Company 

33  Beay.  660.    See  also  Letvers  y.  y.  Wtleon,  31  W.  B.  193, 
Earlo/8hafieslmry,L.'Bi.2Bci.210; 
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^ch^m     contract  in  every  case  between  vendor  and  pnrchaser, 

that  the  purchaser  shall  have  a  lien  on  the  property 

to  the  extent  of  the  purchase-money  he  has  paid,  and 
here  there  is  an  express  stipulation  that  the  money 
expended  shall  be  repaid.  This  right  will  sustain  a 
claim  for  damages  just  as  much  as  the  right  to  specific 
performance  of  the  contract  to  grant  a  lease  which 
has  dropped  by  reason  of  the  impossibiKty  of  perform- 


ance."  ^ 


2^^J^       §  1304.     In  a  case  decided  in  the  year  1 866,  where, 
«ubfle-       after  specific  performance  of  a  contract  had  been  de- 
decree,      creed,  certain  facts  occurred  from  which  it  was  alleged 
that  damage  had  arisen  to  the  plaintiffs,  Kindersley 
V.C.  held  that  the  Court  of  Chancery  had,  under  Lord 
Cairns'  Act,  no  jurisdiction  to  make  after  decree,  on 
motion  in  the  cause,  an  order  for  assessing  damages ; 
inasmuch  as  such  an  order  woidd  in  effect  be  a  supple- 
mental decree  founded  on  what  had  occurred  since  the 
decree  was  made.* 
Eflfect  of        §  1306.     Now,  however,  the  jurisdiction  conferred 
Acts  as  to  upon^the  Court  of  Chancery  by  Lord  Cairns'  Act,* 
amageB.    ^^^  ^^^^  ^jj  ^^^  powcrs  of  granting  damages  which 

before  the  passing  of  the  Judicature  Acts  were  exer- 
cisable by  the  Common  Law  Courts,  are  by  virtue  of 
the  Judicature  Act,  1873  (ss.  16,  76),  vested  in  the 
High  Court  of  Justice ;  and  by  the  last-mentioned  Act 
it  is  expressly  enacted  (s.  24  (7))  that  the  High  Court 
and  the  Court  of  Appeal,  in  the  exercise  of  their 
respective  jurisdictions,  in  every  cause  or  matter  pend- 
ing before  them  respectively  shall  grant,  either  abso- 
lutely or  on  such  reasonable  terms  as  to  them  shall 
seem  just,  all  such  remedies  whatsoever  as  any  of  the 

^  MiddkUmY,Magnayy2B.,&M.  lendanfs default, 8een<pra,Partiy« 

at  p.  237.  chap.  iy.  §  1174. 

«  Corporat%<m  of  Hythe  v.  East,  '  See  FrU^  y,  Bobson^  14  Oh«  D, 

L.  B.  1  Eq.  620.    As  to  granting  542, 
damans  after  judgment,  upon  de« 
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parties  thereto  may  appear  to  be  entitled  to,  in  respect  ^^^  J* 

of  any  and  every  legal  or  equitable  claim  properly 

brought  forward  by  them  respectively  in  such  cause 
or  matter;  so  that,  as  far  as  possible,  all  matters  so 
in  controversy  between  the  parties  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  of  such  matters 
avoided. 

§  1306.     The    Court    therefore    can    now    give  Pweent 
damages  in  any  of  the  following  cases,  viz. : —  ^^ 

Court. 

(i.)  In  substitution  for  specific  performance  where 
there  is  a  case  for  specific  performance, — ^under 
Lord  Cairns'  Act. 

(ii.)  Where  there  is  no  case  for  specific  perform- 
ance,— ^under  the  Judicature  Acts. 

(iii.)  In  addition  to  specific  performance  in  whole 
or  in  part, — under  Lord  Cairns'  Act,  and  probably 
also  under  the  Judicature  Acts. 


§  1307.     The  plaintiff  may  now  therefore  come  Present 
to  the  Court  and  say,  give  me  specific  performance,  ^^^- 
and  with  it  give  me  damages,  or  in  substitution  for  it  va^d^ 
give  me  damages,  or  if  I  am  not  entitled  to  specific  ^^» 
performance  give  me  damages  as  at  common  law  by  ^^^ 
reason  of  the  breach  of  the  agreement.^    But  in  order 
to   the  exercise   of   the    peculiar   jurisdiction  under 
Lord   Cairns'   Act,  the  observance  of  the  condition 
imposed  by  that  statute  is,  notwithstanding  the  Judi- 
cature Acts,  still   obligatory  upon   the   Court:    and 
damages  in  addition  to  or  in  substitution  for  specific 
performance  will  be  given  by  virtue  of  that  jurisdic- 
tion only  when  the  plaintiff  had  a  case  for  specific 
performance  at  the  time  when  he  issued  his  writ.' 
Furthermore,  the  plaintiff  cannot  succeed  on  a  claim 


.  »  Elmcrcy,  Pirrie,  67  L.  T, N.  8,         »  Whik  r.  Bob^,  26  W.  B.  X33, 
333. 
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^.y-  for  damages  in  substitution  for  specific  performance 
-^^  when  he  has  even  after  the  actiorbegan  disentitied 
himself  to  specific  performance,  as  where  a  vendor 
after  action  sold  the  subject-matter  of  the  contract  to 
a  third  person.' 
S^^       §  1308.     The  Court's  jurisdiction  in  damages  is 
diction  in   an  apt  and  flexible  instrument  for  doing  exact  justice 
under  the  diverse  and  complicated  circumstances  of 
many  of  the  cases  upon  which  the  Court  has  from 
time  to  time  to  adjudicate. 
i^i^  §  1309.     For  instance,  where   the  plaintiff   con- 

tracted with  the  defendant  to  take  a  lease  of  property 
belonging  to  the  latter,  for  the  purpose,  as  he  knew, 
of  carrying  on  a  business  which  the  plaintiff  intended 
to   carry   on   there,    and,    owing  to  the   defendant's 
wilful  refusal  to  perform  his  part  of  the  contract,  the 
plaintiff  was  for  fifteen  weeks  unable  to  commence  his 
business ;  the  Court,  in  addition  to  giving  judgment 
for  the  specific  performance  of  the  contract,  awarded 
250/.  to  the  plaintiff  by  way  of  damages,  in  respect  of 
his  loss  of  profits  during  the  fifteen  weeks.' 
brou  ht         §  1310.     Where  the  plaintiff  was  at  the  time  when 
to  hear-     he  filed  his  bill  entitled  to  specific  performance,  and 
damages,    also  to  damages  for  injury  occasioned  to  him  by  the 
defendants'  delay  of  performance,  and  before  the  suit 
could  be  brought  to  a  hearing  the   defendants  per- 
formed the  contract ;  it  was  held  that  the  plaintiff  was 
nevertheless  justified  in  bringing  his  suit  to  a  hearing 
for  the  damages.^ 
Partial  §  1311.     Sometimes  the  Court  can  best  do  justice 

ancepAM    by  enforcing  the  specific  performance  of  one  part  of 

damages. 

J  5tp^raw  V.  Cow,  28  Oh.  D.  356.  D.  890;  Wesley  v.  Walker,  26  W. 

3  Jaques  y.  Millar,  6  Ch.  D.  153 ;  B.  368.    Oonsider  Hyam  y.  Terry, 

S.  0.  (No.  2),  26  W.  E.  868,  oyer-  25  Sol.  Jo.  371. 

ruled  on  another  point  in  MarsTuiU  '  Cory  y.  The  Thamee  Ircnworki 

y.  BerHdge,  19  Oh.  D.  233,  foUowed  and  Shipbuilding  Co.,  11 W.  B.  689 ; 

as  to  dami^s  in  Boyal  Bristol,  Ac,  cf.  S.  0.  (in  Q.  B.)  L.  B.  3  Q.  B. 

Building  Society  Y.  Bomash,  35  Ch,  181.                                              .•   . 


OP  DAMAGES.  687 

the  contract  and  awarding  damages  for  breach  of  the   ^^.Y- 

On.  iii. 


remainder.  Where,  for  instance,  a  man  contracted  to 
pull  down  an  old  house,  to  rebuild,  and  to  accept  a 
lease  of  the  new  building,  and  then  made  default  in 
rebuilding.  Lord  Hatherley  (then  Wood  V.C.)  held  the 
intended  lessor  entitled  to  hare  damages  for  the  non- 
building,  and  also  specific  performance  of  the  contract 
to  accept  a  lease.  ^ 

§  1312.     Again  it  may  well  happen  that,  though  Damages 

in  HiilMti' 

the  Court  has  jurisdiction  to  enforce  the  specific  per-  tution  for 
formance  of  a  contract,  the  justice  of  the  case  will  be  Soe!"^' 
better  met  by  awarding  damages  in  substitution. 
Thus  where  a  railway  company  contracted  with  a 
landowner  to  ^^ erect  set  up  and  construct  a  station" 
on  land  which  they  had  bought  from  him,  but  the 
contract  contained  no  further  description  of  the  station, 
and  no  stipulation  as  to  the  user  of  it  when  erected ; 
and  the  company  afterwards  refused  to  erect  a  station 
on  the  agreed  site ;  the  Court  of  Appeal  in  Chancery, 
considering  that  it  could  not  satisfactorily  do  justice 
by  means  of  a  decree  for  specific  performance,  directed 
that  the  damage  sustained  by  the  landowner  by  reason 
of  the  non-performance  of  the  contract  should  be 
ascertained  (by  an  inquiry  in  Chambers)  and  the 
amount  paid  to  him  by  the  company.^ 

§  1313.     It  may  happen  that  a  purchaser  finds  wkm 
himself  unable  to   obtain  specific  performance   of  a  JS^ 
contract  owing  to  some  fatal  defect  in  his  vendor's  *^*^ 
title,  which  was  unknown  to  him  (the  purchaser)  at 
the  time  when  he  entered  into  the  contract.     In  such 
A  case  damages  are  the  only  possible  form  of  relief : 
and  the  vendor  will  not  be  allowed  to  escape  from 
liability  to  pay  them  by  purporting  to  rescind  the 

1  Boamea  y.  Edge,    JoIuqb.  669,  y.  Law/ord,  4  Giff.  42. 
foUowed  in  Mayor  and  CprporaUon,       .  ^  Wilson  .  y.    Northampton    and. 

of  London  y.  Southgaiey  17  W.  R.  Banbury  Junction  Bailway  Co,,  L. 

197.    DiBtrnguish  Nfyrria  y.  Jack--  B.  9  Ch.  279. 
wn,  IJ.  &  H.  319 ;  and  see  Samuda 


588 


OF  INaDENTAL  MATTERS. 


Miwfaikfl 
of  defen* 
dant. 


^^jj-   contract  under  a  condition  entitling  the  vendor  to 

rescind  in  the  event  of  the  purchaser  making  any 

objection  or  requisition  in  respect  of  the  title  which 
the  vendor  is  unwilling  to  comply  with :  for  such  a 
condition  does  not  apply  to  a  case  where  the  vendor 
has  not  any  title  at  all.^ 

§  1314.  Where  an  action  is  brought  for  specific 
performance,  and  specific  performance  is  refused  on 
the  sole  ground  of  a  mistake  by  the  defendant,  the 
Court  will  now  consider  the  question  of  damages,  and 
give  the  same  damages  as  would,  under  the  old  practice, 
have  been  given  in  an  action  at  Law.* 
ABoertain-  §  1316.  Where  there  was  a  case  for  damages,  the 
quantum  dt  Court  of  Chanccry  sometimes  directed  an  issue  to 
^*™**^'  ascertain  the  amoimt.'  The  more  usual  course  was  to 
direct  an  inquiry  in  Chambers  as  to  the  sum  to  be 
awarded  or  allowed :  and  this  is  still  commonly  done.* 
In  many  cases,  however,  the  damages  have  been 
assessed  by  the  Judge  himseK  at  the  trial,  and,  where 
the  plaintiff  has  not  been  ready  with  his  evidence  as 
to  the  amount  of  damages,  the  trial  has  been  adjourned 
to  give  time  for  it  to  be  obtained.  It  seems  clearly 
desirable  that  the  assessment  of  damages  should, 
wherever  practicable,  take  place  at  the  trial,  without 
any  separate  inquiry:  for  otherwise  the  parties  are 
virtually  put  to  the  expense  of  two  trials  of  the  same 
question.*^ 


1  Boivman  y.  Hyland,  8  Ch.  D, 
688,  590;  cf.  OaJedey  y.  Bamtay, 
27  L.  T.  746.  See  too  $upra, 
Fart  m.  chap.  zziy.  }  1062  et  seq. 

3  Per  James  and  Cotton  L.  JJ.  in 
Tamplin  y.  James,  16  Oh.  D.  at 
pp.  222,  223. 

'  E.  g.  Cory  y.  The  ThameB  Iron" 
works  and  Shipbuilding  Co,,  11  W. 
B.  689;  S.  G.  (in  Q.  B.)  L.  B.  3  Q.  B. 


181.  Gf.  NeUon  y.  Bridges,  2  Beay. 
239,  and  Ferguson  y.  Tadman,  1  Sim. 
630. 

«  See  Seton,  1286.  As  to  the 
costs  of  such  an  inquiry,  cf.  Slack 
y.  Midland  BaUway  Co.,  16  Gh.  D. 
81. 

>  Jaques  y.  MiOar,  6  Gh.  D.  163; 
Wedey  y.  WaJker,  26  W.  B.  368 ; 
Seton,  1819. 
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§  1316.     Where  the  vendor  of  land  sues  the  pur-   Pam  v; 
chaser  for  a  specific  performance  of  the  contract,  the    ^'  "^' 


defendant  may,  in  some  cases,  succeed  in  having  the  defendant, 
action  dismissed  at  the  trial,  on  the  ground  of  a  defect 
in  the  plaintiffs  title,  provided  the  defect  in  title  has 
been  prominently  put  forward  in  the  pleadings :  *  but 
where  this  is  not  the  case,  the  defendant  is  entitled  to 
have  an  inquiry  directed  as  to  the  title  of  the  vendor 
to  the  lands  in  question.  This  right  is  derived  from 
the  extraordinary  nature  of  the  jurisdiction  which  the 
vendor  seeks  to  put  in  action,  in  consideration  of  which 
the  purchaser  has  a  right,  not  only  to  have  such  a  title 
as  the  vendor  offers  upon  the  abstract  imauthenticated, 
but  the  highest  assurance  upon  the  nature  of  his  title 
which  can  be  acquired  for  him  by  the  production  of 
deeds,  the  directing  of  inquiries,  and  the  sifting  of  the 
vendor's  conscience.* 

Hence  it  follows  that,  though  the  purchaser  may 
admit  that  he  has  only  one  particular  objection,'  or  no 
objection  at  all ^  to  the  title,  he  is  equally  entitled  to  a 
general  reference  as  to  it. 

§  1317.     Still  whenever,  in  a  judgment  decreeing  Reference 
the  specific  performance  of  a  contract,  an  inquiry  SraS!^ 
whether  the  vendor  can  make  a  good  title  is  directed 

1  Luea$  V.  Jame$y  7  Ha.  418, 425.         *  Letkurgeon  y.  MarUn^  3  My.  & 
*  JenkiM  y,  H<Ui,  6  Yes.  646,      K.  255. 
653.  *  Jenki'M  y.  ExUb,  6  Yes.  646; 

cf.  Fleetwood  y.  Qremy  15  Yes.  594. 
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in  general  terms,  it  must  be  understood  to  mean  a 
good  title  according  to  the  terms  of  the  contract :  but 
if  the  vendor  wishes  to  prevent  the  renewal,  under  the 
inquiry,  of  objections  waived  before  the  action,  he 
should  guard  himself  by  establishing  such  waiver  at 
the  trial,  and  taking  care  that  the  judgment  expressly 
recognizes  it :  for  under  a  general  inquiry  as  to  title 
the  Court  will  not  enter  into  any  question  of  such 
waiver.* 

§  1318.  However,  where  a  purchaser  allowed  the 
vendor's  suit  for  specific  performance  to  proceed  to  the 
point  of  the  inquiry  as  to  title,  before  bringing  forward 
an  objection  which  was  patent  on  the  face  of  the 
abstract  originally  delivered,  he  was  not  allowed  his 
costs  of  the  inquiry,  though  the  objection  was  fatal  to 
the  title.* 

§  1319.  The  right  to  the  reference  is  that  of  the 
purchaser,  and  the  vendor  cannot  except  to  the  tiile, 
so  as  to  assert  his  own  title  to  be  bad.^ 

§  1320.  The  purchaser  is  also  entitled  to  a  refer- 
ence of  title  where  he  is  plaintiff  in  an  action  for 
specific  performance ;  but  inasmuch  as  in  this  case  it 
is  he,  and  not  the  vendor,  who  is  calling  on  the  Court 
to  act,  he  does  so  at  his  own  risk ;  and  therefore,  if  he 
knows  of  objections  and  asks  for  a  reference,  and  then 
waives  the  objections,  he  wiQ  have  to  bear  the  costs  of 
investigating  the  title.*  And  it  would  seem  that  the 
same  result  must  follow  where  the  effect  of  a  reference 
is  to  show  that  the  vendor  had  at  the  due  time  dis- 
closed to  the  purchaser  a  perfect  title.* 

§  1321.  The  right  to  this  reference  is  not  confined 
to  sales  of  real  estate,  but  extends  to  any  species  of 


*  Ujpperton  t.  NickoUon,  L.  B.  6 
Ch.  437 ;  Curling  y.  Austin,  2  Dr. 
ftSm.  129;  McMurray  v.  Spicer, 
L.  E.  6  Eq.  527.  Of.  Corless  r. 
Sparling,  I.  B.  8  Eq.  335. 


'  Bradley  y.  Munton,  15  Bear. 
460. 

•    <  BenneU  t.  Fowler,  2  Bear.  302. 
Of.  Freme  t.  Wright,  4  Mad.  364. 

*  QeeLyle  y.  Earl  of  Yarboroug^ 
Johns.  70. 
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property  with  regard  to  which  the  Court  may  enter-   '^'T- 
tain  an  action  for  specific  performance,  and  the  nature 


the  right 


of  which  renders  such  an  inquiry  proper.  Accord-  exists. 
ingly,  inquiries  have  been  directed  into  the  title  of 
vendors  to  shares  in  railway  companies/  and  in  mining 
concerns.*  The  nature  of  the  inquiry,  of  course, 
varies  according  to  the  nature  of  the  property,  and 
the  essentials  of  a  good  title  to  it. 

§  1322.     But  there  are  necessarily  many  contracts  "Where 
in  respect  of  which  no  such  inquiry  is  or  can  be  made,  not  di- 
Where  the  contract  is  not  for  the  sale  of  any  property,  '^ 
auch  a  reference  is  of  course  out  of  the  question.     And 
so,  too,  where  a  contract  is  rather  in  the  nature  of  a 
compromise  of  disputed  rights  than  of  a  contract  for 
sale,  the  Court  will  not  make  the  inquiry.*    In  a  case 
where  a  small  piece  of  land  was  described  as  held  of 
certain  commissioners  of  waste  lands  at  a  rent  of  six 
shillings,  it  was  doubted  whether  a  purchaser  could 
call  on  a  vendor  for  the  title  of  the  commissioners.* 

§  1323.     The   Court  will   not   direct  an  inquiry  vendor 
where,  though  the  contract  be  one  of  sale,  the  vendor  ^^^te- 
only  sells  such  interest  as  he  has :  *  such  a  contract  is,  JJ^  "  ^® 
of  course,  perfectly  valid,  but,  being  in  restraint  of 
the  purchaser's  implied  right  to  a  good  title,  it  must 
be  made  clear  and  unambiguous  to  the  purchaser.^    A 
vendor  may,  of  course,  stipulate  that  a  purchaser  shall 
take  such  title  as  he  himseK  bought  with.^ 

§  1324.     Of  restrictive  stipulations  there  are  many  inatanoefl. 
cases :  thus,  where  a  purchaser  agreed  to  accept  the 


^  Show  T.  Fisher,  2  De  G.  &  Sm. 

ii; 

»  Curling  t.  Flight,  2  Ph.  618. 

'  Godson  V.  Turner,  15  Beav.  46. 

«  Ashton  V.  Wood,  3  Jur.  N.  S. 
1164  (Stuart  V.C.), 

^  See  supra,  §  876.  It  has  been 
held  that  the  purchaser  imder  snoh 
a  pniehaae  may  require  the  vendor 


to  clear  the  property  from  any  in- 
oumbrance  which  he  can  discharge. 
Ooold  Y.  Birmingham  Bank,  68  L.  T. 
N.  S.  560. 

•  aouthhy  V.  HuU,  2  My.  &  Or. 
207,212.  See  also  ^iMi^TMrn  y.  i^i^- 
gins,  1  Jon.  &  L.  718. 

'  Monro  v.  Taylor,  8  Ha.  51,  71. 
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^'.y-   vendor's  title  without  dispute,   he  was  held  to   be 

debarred  from  taking  an  objection  on  account  of  an 

incumbrance  which  left  the  legal  estate  outstanding.^ 
So,  again,  where  conditions  of  sale  of  a  fee-farm  rent 
stated  that  no  evidence  should  be  required  of  the 
receipt,  or  payment,  or  existence  of  the  ground-rent, 
other  than  that  disclosed  by  a  conveyance  mentioned, 
and  that  no  objection  should  be  taken  to  the  title  in 
consequence  of  the  non-payment  or  non-receipt  of  the 
said  rent,  and  the  purchaser  objected  that  the  rent 
had  not  been  paid  for  twenty  years,  and  so  was  ex- 
tinguished, and  that  there  was  therefore  no  subject- 
matter  of  the  contract,  and  therefore  no  contract ;  the 
Com't  held  that  the  purchaser  had  by  the  contract 
taken  on  himseU  the  chance  of  being  able  to  sub- 
stantiate his  claim  to  the  rent.' 
^^  ^- ,  §  1326.  The  case  of  Best  v.  Hamand^  is  a  remark- 
able instance  of  the  upholding  of  such  a  stipulation. 
There,  the  subject-matter  of  the  contract  being  land 
which  the  vendor  had  bought  from  a  railway  company 
as  superfluous  land,  the  contract  contained  a  stipular 
tion  that  the  purchaser  should  assume  and  admit  that 
everything  (if  anything  were  necessary)  was  done  and 
performed  by  the  company  to  enable  them  to  sell  and 
effectually  convey  the  land  as  surplus  land,  and  should 
not  call  for  or  require  production  of  any  evidence  to 
that  effect.  The  vendor  all  along  knew  (as  appeared 
from  the  abstract  and  replies  to  requisitions)  that  the 
statutory  offer  of  preemption  had  not  been  made  to 
the  adjoining  owners ;  but  the  Court  of  Appeal  never- 
theless held  that  the  purchaser  was  boimd  by  the 
stipulation; — ^to  the  extent,  at  any  rate,  that  his 
refusal  to  abide  by  the  stipulation  was  a  breach  of  the 

>  Duke  y.  BarrM,  2  Coll.  337;  Ch.412;  6W.B.408;  stated Aupfvi, 

WUmot  T.  Wilhimony  6  B.  &  C.  506.  §  393. 

s  Hanks  y.  PdUing,  6  M.  &  Bl.  '  12  Oh.  D.  1.    See  also  BoBen- 

669 ;  cf.  Smith  y.  Harrucm,  26  L.  J.  lerg  y.  Cook,  8  Q.  B.  D.  162. 
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contract  which  disentitled  him  to  sue  for  the  repay-   ^^.J- 

ment  of  his   deposit.     Unless  the  decision  may  be 

limited  in  this  way,  it  seems  difficult  to  reconcile  it 
altogether  with  the  principles  laid  down  by  the  same 
Court  in  the  almost  contemporaneous  case  of  Re 
Banister^  already  referred  to. 

5  1326.     Where  the  vendor  was  entitled  to  one  Contract 
undivided  third    in   a  leasehold   interest  in   certain  ment  of 
collieries,   and   the  purchaser  to   another  undivided  share. 
third  imder  the  same  title,  and  the  contract  was  for 
an  assignment  of  the  vendor's  share  and  interest  in 
the  collieries ;  the  contract  was  held  to  be  for  the  sale 
of  the  vendor's  share  and  not  of  the  land,  and  the 

vendor  was  held  not  liable  to  show  the  lessor's  title.^ 

< 

§  1327.  The  vendor  may  generally  by  express  Midead- 
stipulation,  as  we  have  seen,  entirely  exclude  any  SSon. 
inquiry  into  his  title.  But  he  will  not  be  allowed  to 
fall  back  upon  such  a  stipulation  in  support  of  a  mis- 
leading condition  of  a  sale ;  *  and  where,  the  contract 
containing  such  a  stipulation,  the  purchaser  at  first 
under  a  mistake  common  to  both  parties  accepted  the 
title,  but  on  discovering  the  mistake  objected  to  com- 
plete, it  was  held  that  his  objection  was  not  precluded 
by  the  stipulation.* 

§  1328.  Or  the  vendor  may  take  a  middle  course,  '^^i;^ 
and,  without  excluding,  may  limit  the  inquiry.  He 
may,  for  instance,  exclude  all  objections  in  respect  of 
a  particular  instrument,^  or  all  objections  to  title 
earlier  than  a  certain  deed,^  or  he  may  sell  merely  an 
equitable  and  not  a  legal  estate.^ 


1  12  Ch.  D.  131 ;  supra,  §  1200. 

•  Phipp%  V.  Child,  3  Drew.  709. 

'  Re  BaniOer,  12  Ch.  D.  131 ;  Re 
Marsh  and  Earl  Chranville,  24  Ch. 
D.  1 1 ;  cf.  Harnett  y.  Baker,  L.  B. 
20  Eq.  50.  Distingtiish  Bhrikhom 
V.  Penrose,  29  W.  E.  237. 

«  J(me$  V.  Clifford,  3  Ch.  D.  779. 

*  Corrall  v.  CaUell,  4  M.  &  W. 
F. 


734 ;  S.  C.  3  Y.  &  C.  Ex.  413. 

•  Taylor  t.  MartinddU,  1 Y.  &  C. 
C.  C.  658.  Cf.  jper  Malins  V.C.  in 
Harnett  v.  Baker,  L.  E.  20  Eq.  at 
p.  58. 

^  Aahworth  y.  Mounsey,  9  Ex.  175. 
Cf.  Official  Manager  of  Sheernesa 
Waterworks  Co,  y.  Poison,  29  Beav. 
70 ;  3  De  G.  F.  &  J.  36. 

Q  Q 
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^tV.        §  1329.     The  cases  on  the  question  whether  and 
how  far  the  inquiry  into  title  has  been  limited  fall  into 


The  oases 

faUinto  two  Categories;  first,  where  the  stipulations  of  the 
gories.  contract  preclude  the  purchaser  from  making  requifii- 
tions  upon  or  inquiries  from  the  vendor  as  to  his  title, 
— ^which  relieves  the  vendor  from  the  necessity  of 
complying  with  or  answering  any  such  requisition  or 
inquiry,  but  does  not  prevent  the  purchaser  from 
showing,  by  any  means  in  his  own  power,  that  the 
vendor's  title  is  defective;  and  secondly,  cases  in 
which  the  stipulations  preclude  the  purchaser,  not 
only  from  making  such  requisitions  upon  and  inquiries 
from  the  vendor,  but  from  making  any  inquiry  or 
investigation  about  the  title  anywhere; — ^which  may 
quite  validly  be  stipulated,  and  will  generally,  pro- 
vided that  the  stipulation  be  clear,  altogether  preclude 
inquiiy  and  investigation  for  every  purpose.* 
^^^^  §  1330.     Of  the  first  of  these  categories  an  illus- 

iiius-  tration  may  be  found  in  the  case  of  Darlington  v. 
Hamilton^  where  there  was  a  stipulation  that  the 
lessor's  title  should  not  be  produced,  and  the  pur- 
chaser discovered  that  the  lessor's  title  was  objection- 
able by  reason  of  its  being  involved  with  the  title  to 
other  property,  so  that  the  purchaser  would  run  the 
risk  of  being  ousted  by  reason  of  a  breach  of  covenant 
in  respect  of  other  property ;  and  the  Court  accordingly 
refused  specific  performance. 
^*?^  5  1331.     On  the  other  hand,  where  the  condition 

category.  "   ,  , 

provided  that  the  lessors'  title  should  neither  be  pro- 
duced nor  inquired  into,®  and  the  purchaser  offered 
Acts  of  Parliament  in  evidence  that  the  lessors  (a 
public  company)  had  no  power  to  grant  leases,  the 
objection  was  held  to  be  precluded.* 

1  See  Jofiti  T.  Clifford,  3  Cli.  D.      598,  604. 

at  p.  790.  "  See  now  the  Vendor  and  Par'* 

2  Kay,  650.    See,  too,  Shepherd      chaser  Act,  1874,  s.  2  (1);  infra, 
V.  Keatley,   1  Cr.  M.   &  R.   117;      §1374. 

Qeoghegan  y,  Connolly,  8  Ir.  Ch.  B.         *  Hume  v.  BenJOty,  5  De  G.  &Sm. 
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§  ld32.     But  conditions  restrictive  of  a  purchaser's    q^jJ* 
Common  Law  rights  are,  as  we  have  seen/  construed  5^"^ — 
very  strictly.     Thus  in  Waddell  v.  Wolfe^  where  on  a  discovered 
sale  of  leaseholds  held  by  imderlease  there  was  a  con-  dtaser 
dition  that  no  requisition  or  inquiry  should  be  made  inqniry 
respecting  the  title  of  the  lessor,  or  his  superior  land-  ^*^^^^'- 
lord,  or  his  right  to  grant  the  underlease,  and  the 
purchaser,  in  investigating  the  title,  discovered  for 
himself  that  the  lessor  had  no  power  to  grant  the 
underlease,  it  was  held  that  the  purchaser  was  not 
precluded   by  the   condition   from  insisting  on  the 
objection.      The   Court  appears  to  have   considered 
that  the  language  of  the  condition  pointed  only  to 
requisitions  and  inquiries  between  vendor  and  pur- 
chaser; so  that  the  case  really  fell  within  the  principle 
of  Darlington  v.  Hamilton^ 

§  1333.  Again,  in  Smith  v.  RolimoUy^  the  defen-  ^^°* 
dant  having  in  1877  agreed  to  purchase  freehold  pro-  byyendor 
perty,  subject  to  a  condition  that  the  abstract  should 
commence  with  a  deed  dated  in  1867,  and  that  no 
earlier  or  other  title  should  be  required  or  inquired 
into  by  the  purchaser,  there  happened  to  be,  among 
the  muniments  handed  to  the  defendant's  solicitor  for 
comparison  with  the  abstract,  a  deed,  of  the  existence 
of  which  the  vendor  was  then  ignorant,  which  threw 
grave  doubt  on  the  title;  and  it  was  held  that,  the 
objection  having  arisen  not  from  any  requisition  or 
inquiry  by  the  purchaser  but  from  the  vendor's  own 
disclosure,  the  condition  did  not  apply. 

§  1334.     Generally,  where  an  estate  is  sold  subject  Title  in 
to  conditions  of  sale  as  to  title,  the  inquiry  is  whether  ancewith 


620;  8praU  y.  Jeffery  (10  B.  &  C.  WcOUy  43  Gh.  D.  674 \  Re  Cox  cmd 

249),  which  is  at  yaiiance  with  the  Neave,  (1891)  2  Gh.  109.    Of.  Mua- 

distiiiction  abore  stated,  mnst  now  grave  y.  McCuUaghy  14  Ir.  Gh.  B. 

be  considered  as  oyerroled.  496. 

.  >  See  supra,  $§1185  e<  aeq.  3  Kay,  650;  supra y  §  1330. 

»  L.  B.  9  Q.  B.  515;  Jones  v.  *  13  Ch.  D.  148. 

qq2 
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^^y'   a  good  title  is  made  in  accordance  with  such  con- 
— ^  ditions.^ 

tiona.  §  1335.     Accordingly,  in  the  case  of  Be  BanUUr^ 

^  *  already  referred  to,  although  the  purchaser  was  re- 
lieyed  against  a  misleading  condition,  still,  as  ihe 
conditions  professed  on  their  face  to  give  only  a  good 
holding  title,  the  reference  was  confined  to  ascertain- 
ing whether  such  a  title  could  be  made  out.*  So, 
again,  where  at  the  time  of  the  written  contract  (an 
open  one)  being  signed,  the  purchaser  verbally  agreed 
to  take  a  limited  title,  and  negociations  went  on  for  a 
long  time  upon  that  footing,  the  Court  at  the  hearing 
limited  the  inquiry  as  to  title  accordingly.*  And 
where  A.  contracted  with  B.  for  a  lease,  B.  knowing 
the  purposes  for  which  A.  wanted  the  house,  and  A. 
knowing  that  B.'s  title  was  merely  leasehold,  a  refer- 
ence was  directed  having  regard  to  the  covenants  in 
the  lease,  and  the  purposes  for  which  the  premises 
were  taken.^ 
Hardahip  §  1336.  Where  a  decree  has  been  made  for  specific 
tionnotto  performance  and  the  question  is  one  of  title,  the 
oonei-^^  Court  has  to  consider  only  the  question  whether  the 
dered.  ^^.j^  showu  is  in  accordanco  with  the  contract,  and 
cannot  enter  upon  the  question  of  the  hardship 
imposed  by  any  of  the  conditions  as  to  title  or  the 
question  whether  such  conditions  would  have  furnished 
a  defence  to  the  action.^ 
Waiver  of  §  1337.  Generally,  either  vendor  or  purchaser 
has  a  right  to  have  the  inquiry  in  question, — the  one 
being  entitled  to  an  opportunity  of  perfecting,  and 


1  See  §S  1317,  1364;  and  consider  »  Wilhraham  t.  L%ve$ey,  18  Boav. 

Meyrick  t.  LawB,  34  Beay.  58.  206.    For  form  of  reference  wher^ 

s  12  Oh.  D.  131 ;  supra,  §  1200.  the  yendor  has  a  power  of  sale  with 

'  See  too  Smitk  y.  Robiruon,  13  the  consent  of  trustees,  see  Oraham 

Oh.  D.  148.  y.  Oliver,  3  Beay.  124. 

*  McMurray  y.  Spicer,  L.  E.  6  Bq.  *  Lavorxe  y.  Lees,  7  App.  Gas.  19. 
028. 


OP  EEFERENCE  OP  TITLE.  597 

the  other  of  investigating  the  title.     But  there  may  be,    ^'T* 
on  the  part  of  either  of  them,  a  waiver  of  the  right. 


waiYor. 


§  1338.  Thus,  if  the  vendor  states  his  title,  and  Byveodor. 
conclusively  avers  that  he  can  make  no  other  or  better 
title,  and  the  title  disclosed  is  objected  to  by  the  pur- 
chaser, the  Court  may  decide  without  a  reference;^ 
but  if  in  such  a  case  the  decision  were  in  favour  of 
the  vendor,  it  seems  that  the  purchaser  would  then  be 
entitled  to  call  for  a  reference. 

§  1339.  But  it  is  with  regard  to  a  waiver  by  the  By  pur- 
purchaser  that  this  question  more  often  arises :  for  a 
purchaser  originally  entitled  to  examine  the  vendor's 
title  may  subsequently  waive  that  right,  either  ex- 
pressly or  by  implication;  and  this  waiver  may  be 
either  as  to  the  whole  title  or  limited  to  parts :  *  and  in 
case  of  an  express  waiver,  it  may  be  either  absolute  or 
conditional.' 

§  1340.  An  admission  of  title  by  a  defendant  in  Expz^fls 
his  pleading  is  an  express  waiver,  which  excludes  the 
right  to  a  reference  of  title:  for  this  purpose  it  is 
enough  if  the  defendant  pleads  belief  that  at  the  time 
of  the  contract  the  plaintiff  had  a  title ;  *  or  even  if, 
the  plaintiff  having  pleaded  the  facts  constituting  his 
title,  they  are  not  denied  (specifically  or  by  necessary 
implication),  or  stated  to  be  not  admitted,  in  the 
pleading  of  the  defendant.** 

§  1341.  But  this  waiver,  where  not  express,  must  impUed 
be  clearly  implied  from  the  acts  of  the  purchaser. 
**The  Court,"  said  Lord  Eldon,  ^^will  at  least  take 
care  that,  where  it  is  contended  that  the  defendant 
has  waived  his  right  to  a  reference,  it  shall  be  clear 
that  there  was  no  surprise  upon  him,  and  that  there 

1  Base  T.  CaXlandy  5  Ves,  186 ;         *  E.g.  Corleas  v.  Sparling,  I.  E.  8 
Omerod  y.  ffardman,  5  Yes.  722,      Eq.  335. 

explained  in  Jenkins  t.  ffilee,  6  Yes.         >  Toumley  v.  Bond,  2  Dr.  &  W 
.654«-5.    See  too  AusHn  y.  Mcwiiny     240,  261. 

29  Beay.  at  p.  636.  «  Phippa  v.  Child,  3  Drew.  709. 

*  Old.  XIX.  r.  18. 
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^**T-   has  been  a  full  and  fair  representation  as  to  tlie  title 

on  the  part  of  the  plaintiff : "  *  and  so  where  the  vendor 

relies  on  any  dealings  in  respect  of  the  abstiuct  as  a 
waiver  of  objections  to  title,   the  contents    of    the 
abstract  must  raise  the  objection  in  question  clearly 
and  explicitly,  and  not  merely  by  inference  or  notice.* 
Fartioniiir       §  1342.     It  is  oftcn  the  caso  that  there  is  only  a 
^     ^^'  particular  objection  to  the  title  that  is  of  moment,  and 
it  is  then  frequently  a  question  whether  the  purchaser 
has  not  waived  all  right  to  object  to  it. 
cuiesifioa.       §  1343.     The  cases  thus  fall  into  three  classes:  (i.) 
oaaes.        thosc  of  acts  dono  by  the  purchaser  after  the  objection 
is  known  to  him,  the  objection  being  in  its  nature 
curable ;  (ii.)  those  of  similar  acts  where  the  defect  is 
incurable ;  and  (iii.)  those  of  acts  before  the  objection 
is  known  to  the  purchaser.     It  is  evident  that  under 
the  last  we  may  treat  of  the  question  of  a  general 
waiver  of  title, 
i.  Where        §  1344.     (i.)  Where   the    defect,  though  known, 
tionV^'  is  yet  one  which  it  is,  or  may  be,  in  the  power  of  the 
and  OTP.    vendor  to  remedy,  acts  which  indicate  an  intention  to 
^^'         complete  may  yet  not  amotmt  to  a  waiver,  because 
they  may  be  done  in  the  faith  and  expectation  that 
the  remedy  will  be  applied.     And  a  negociation  about 
the  objection  between  the  parties  after  the  acts  is,  on 
this  principle,  an  evidence  that  it  was  not  waived.' 
ii.  Where       8  1346.     (ii-)  But  where  the  defect  is  known  to 
and  in-      the  purchasor,  and  is  in  its  nature  incurable,  there  no 
such  expectation  can   arise,  and  much  slighter  acts 
will  operate  as  indications  of  an  intention  to  waive 
the  objection.*    So  where  an  estate,  sold  as  freehold 
and  leaseholds  attached,  turned  out  to  be  nearly  all 
leasehold,  and  this  clearly  appeared  as  a  defect  which 
could  not  be  cured,  and  the  purchaser  continued  to 

1  In  Jenkins  y.  HUeSy  6  Yes.  655;         *  (Mcraft  y.  Boebuek^  1  Yes.  Jon. 
Eaydon  y.  Bdl,  1  Beay.  337.  221. 

2  Blacklow  y.  Laws,  2  Ha.  40.  «  Ellis  y.  Sogers,  29  Gh.  D.  661. 


curable. 
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treat,  up  to  and  long  after  the  day  for  concluding  the   ^^y- 

purchase,  on  points  of  title  irrespective  of  this  objec- 

tion ;  he  was  held  to  have  waived  it.^  So  where  an 
estate  was  subject  as  to  part  to  a  reservation  of  rights 
of  sporting,  which  appeared  on  the  abstract,  and  which 
the  vendor  could  not  cure,  and  after  the  delivery  of 
the  abstract  the  purchaser  took  possession;  he  was 
held  to  have  waived  his  right  to  object  to  the  reserva- 
tion in  question.^  And  where  the  invalidity  of  a  fiat 
on  which  the  title  depended  was  known  to  the  pur- 
chaser, his  granting  a  lease  of  the  property  was  held  a 
waiver.®  Again,  where  the  defect  alleged  was  an 
erroneous  and  misleading  description  of  the  situation 
of  a  house,  but  the  purchaser  had  proceeded  to  investi- 
gate the  title  after  this  was  known,  he  was  held  to 
have  waived  all  objection  on  the  score  of  mis- 
description.* 

§1346.     So  with  regard  to  the  contract  itself — ^if  Contract 
the  defendant  contends  that  it  is  a  nullity,  and,  after  subsist- 
having  become  aware  of  the  facts  on  which  he  relies  "*' 
for  this   contention,  has   gone   on  acting  as  though 
there  were  a  subsisting  contract,  he  will  be  estopped 
from  subsequently  taking  the  objection.^ 

§  1347.     Where,   either    by    the    terms    of    the  where  an 

,    ,      -  -  _  ,     agpreement 

original  contract,  or  by  a  subsequent  arrangement,  it  forpoasos- 
is  agreed  that  ■  the  purchaser  shall  take  possession  and 
shall  be  entitled  to  a  good  title,  no  waiver  is  worked 
by  the  possession,  or  by  any  acts  which  do  not  go 
beyond  the  acts  of  a  person  entrusted  with  the  posses- 
sion and  bound  to  take  care  of  the  estate.  So  where  a 
person  purchased  a  share  in  some  iron-works  to  which 
a  good  title  was  to  be  made  in  about  a  year,  and  it 

*  Fordyce  t.  Ford,  4  Bro.  0.  0.  2  Mont.  &  Ayr.  245. 
494 ;  S.  0.  6  Yes.  679.  «  Stanton  y.  TatterMll,  1  Sm.  &  G. 

*  BumeU  v.  Broum,  1  J.  &  W.  529.    (The  contract  was,  however, 
168.  rescinded  on  another  gronnd.) 

Ex  parte  Sidebotham,  1  Mont.         ^  Flint  y.   Woodin,  9  Ha.  618 ; 
&  Ayr.  &56 ;  Ex  parte  Barrington,      Campbell  y.  Fleming,  1  A.  &  E.  40. 
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^^.y-   appeared  to  be  the  Intention  of  both  parties  that  the 

pnrchai$er  should  previously  take  possession  and  act  as 

partner,  his  doing  so  was  no  waiver  of  his  right  to  a 
good  title.* 


f^^^j^      §  1848.     In  Burroughs  v.  Oakley*  the  original  con- 
Tendor't     tract  was  silent  as  to  possession^  but  possession  having 


been  taken  by  the  purchaser,  and  both  parties  having 
for  more  than  a  year  subsequently  continued  n^o- 
ciating  as  to  title,  Plumer  M.R.  concluded  that  posses- 
sion was  prematurely  taken  with  the  consent  of  both 
parties,  but  without  an  intention  of  waiving  the 
investigation  of  title :  and  so  where  a  purchaser  took 
possession,  with  the  vendor's  leave,  pending  an  answer 
to  a  requisition  as  to  the  tenure  of  the  property,  he 
was  held  to  have  not  thereby  waived  the  requisition.* 
m.  Acts         ^  1340.     (iiiO  A.cts  of  ownership  on  the  part  of  a 

of  owner-  *»  ^       ^  .  !•• 

•hip-  purchaser  may  amount,  in  the  contemplation  of  the 
Court,  to  a  declaration  that  he  considei'S  himself  as  the 
owner  of  the  property,  and  then  they  work  an  accept- 
ance of  title  and  a  waiver  of  all  objections ;  or  secondly, 
such  acts,  though  faUing  short  of  this,  may  yet,  by 
changing  the  property  which  is  subject  to  the  vendor's 
lien,  affect  that  security,  and  therefore  furnish  a 
motive  to  the  Court  to  order  the  payment  into  Court 
of  the  purchase-money.* 
Snchaots  §  1360.  It  is  obvious  that,  for  acts  to  amount  to 
•trongand  the  waiver  of  an  objection  before  it  is  known,  they 
^^*^^'  must  be  very  strong  and  distinct,* — such  acts,  in  short, 
as  are  equivalent  to  a  declaration  by  the  pm-chaser  that 
he  has  taken  the  estate  at  all  possible  risks,  and  con- 
siders himself  as  the  absolute  and  imconditional  owner 
of  it,  and  so  preclude  any  investigation  of  title  at  all. 
Therefore  in  a  case  where  the  objections  were  not 

1  Stevene  v.  Ouppj/y  3  Bubs.  171 ;         >  Turquand  v.  Rhodes,  16  W.  B. 

Margravine  of  Anepach  v.  Noel,  1  1074. 
Mad.  310,  315.  «  CuOer  y.  Simons,  2  Mer.  103. 

9  %  Sw.  159,  *  Dixon  y.  AsUey,  1  Mer.  133. 
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known,  the  stubbing  up  of  an  osier-bed  and  filling  up   ^^^' 

a  pond,  though  held  to  justify  an  order  for  payment 

of  the  purchase-money  into  Court,  and  for  a  receiver, 
were  not  held  to  amount  to  a  waiver  of  title.*  If  when 
possession  is  taken  the  purchaser  knows  of  the  objec- 
tion and  that  it  cannot  be  remedied  by  the  vendor, 
such  possession  will  generally  at  least  be  a  waiver. 
But  the  same  will  not  necessarily  result  when  the  defect 
is  one  which  the  purchaser  can  cure.^ 

§  1361.  Leaving  the  abstract  unobjected  to  for  Acta 
two  years,  altering  the  property,  letting  it,  and  apolo-  ing  to 
gizing  for  not  paying  the  purchase-money,  which  was  '^^''• 
of  course  only  payable  if  the  title  was  accepted,  have 
been  considered  strong  acts  of  waiver.^  And  where  the 
purchaser  was  in  possession  twenty  years,  and,  after 
making  frivolous  objections  and  refusing  any  further 
explanation  of  them,  still  continued  in  possession,  the 
right  to  investigate  title  was  held  to  have  been  waived.* 
The  like  was  held  in  a  case  where  a  purchaser  con- 
tinued twenty-six  years  in  possession  after  his  requisi- 
tions of  title  were  sent  in,  and  had  paid  a  considerable 
part  of  his  purchase-money,  and  made  alterations.*^  In 
another  case.  Lord  Romilly  M.R.  expressed  an  opinion 
that  the  purchaser,  having  retained  the  abstract  for  five 
months  and  made  no  objections  to  the  title,  but  simply 
got  the  vendor  to  verify  the  abstract  with  the  title- 
deeds,  had  thereby  waived  all  objections  as  to  title.® 
And  where  the  purchasers  of  a  leasehold  interest,  after 
investigating  and  accepting  the  vendor's  title,  delayed 
completion  on  the  ground  that  they  had  since  discovered 
an  ancient  lease,  which  they  suggested  (but  did  not 
attempt  to  prove)  would  override  the  vendor's  interest ; 

'  Oshome  v.  Harvey ,  1  Y.  &  0.  0.         *  Hall  y.  Laver,  3  Y.  &  0.  Ex. 

0. 116;  Small  y.  AUtuood,  You.  506.  191. 

^  In  re  Qloag  and  Miller,  23  Ch.  «  WaUie  v.  Woodyear,  2  Jur.  N.  S. 

P.  320.  179  (Wood  V.O.).    See  too  Bown  v. 

>  Margravine  of  Anspach  y.  Noel,  8ien9on,  24  BeaY.  631. 
1  Mad.  310.  «  Pegg  y.  Wieden,  16  Beav.  239, 
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^^. J'    they  were  held  to  have  lost  the  right  to  make  any 
inquiry  on  the  subject.^ 


b^^iOToe       §  1352.    The  right  of  iQvestigation  may  sometimes 
of  Bub-      he  waived  by  the  silence  of  a  subsequent  contract  con- 
oontraot.    ccming  it.     Th\is  where,  by  a  contract  for  the  sale  of 
an  estate,  the  purchaser  was  entitled  to  evidence  that 
the  buildings  were  not  on  the  copyhold  part  of  the  pro- 
perty, which,  except  to  that  extent,  the  vendor  was  not 
to  be  called  on  to  distinguish  from  the  freehold ;  the 
purchaser  asked  for  evidence  of  the  identity  of  the 
parcels  in  the  abstract  with  the  estate  sold:  subse- 
quently, by  a  supplemental  contract,  the  purchaser  ac- 
cepted the  title,  subject  to  the  production  of  a  declara* 
tion  of  the  identity  of  the  parcels  in  the  deeds  and  the 
lands  sold, — ^which  was  produced  and  approved  on  the 
purchaser's  behalf :  and  he  subsequently  objected  that 
the  buildings  were  on  the  copyhold  part  of  the  estate : 
it  was  held  that  this  term  of  the  original  contract  had 
been  waived  by  the  silence  on  that  head  of  the  supple- 
mental one.* 
AotB  not         §  1363*    On  the  other  hand,  the  mere  acquiescence 
ft  waiYGP.    ^£  i^^^j^  parties  in  not  enforcing  the  completion  of  the 

contract,"  the  continuing  a  treaty  and  at  the  same  time 
insisting  on  the  objection,*  and  the  approval  of  the  title 
by  the  purchaser's  Counsel,^  have  all  been  held  insuffi- 
cient  to  waive  the  purchaser's  right  to  investigate  the 
title  of  the  vendor. 
Waiver  of       S  1354.     By  the  Vendor  and  Purchaser  Act,  1874, 

lessor's  .     .  .  .  . 

titie.  s.  2  (1),  it  is  enacted  that  (subject  to  any  stipulation  to 
the  contrary  in  the  contract)  under  a  contract  to  grant 
or  assign  a  term  of  years,  whether  derived  or  to  be  de- 

^  Corbett  y.  T?ie  Commissicnera  of  *  KncUchhull  v.  Orueber,  1  Mad. 

Her  Majesty's  Works  dtc,  16  W.  B.  153. 

889.  B  DevereU  y.  Lord  BoUon,  18  YecL 

'  Dawson  y.  Brinchman,  3  De  G.  505.     Distdiigaiah  OorheU  y.   The 

&  8m.  376 ;  S.  0.  3  Mao.  &  Qt.  53.  Commissioners    of    Her    MajeO^e 

>  Blackford y.KirJ^xOrick^QBwv.  Works  &c.,  16  W.  B.  889. 
232. 
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rived  out  of  a  freehold  or  leasehold  estate,  the  intended  ^^T- 

lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 

to  the  freehold.  This  provision  does  not  preclude  the 
purchaser  from  showing  aliunde  that  the  title  is  bad.^ 
But  in  cases  where  the  purchaser  of  a  lease  still  has  a 
right  to  inquire  into  the  title  of  the  lessor,  conduct  may 
waive  that  right  which  does  not  waive  the  right  as  to 
the  title  of  the  lessee. 

§  1366.  So  where  B.  contracted  with  A.  to  take  an  instancee. 
assignment  of  a  lease  when  executed,  and  inspected  the 
lease  and  the  assignment  of  it  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  himself  to  be 
endorsed  totidem  verbis^  he  was  held  to  be  precluded 
from  calling  for  the  lessor's  title.^  Again,  where  a  pur- 
chaser, after  transmission  to  him  of  the  original  lease, 
prepared  a  draft  assignment,  and  made  various  objec- 
tions as  to  repairs  and  other  matters,  but  did  not  require 
the  production  of  the  lessor's  title,  it  seems  that  he 
would  have  been  held  to  have  waived  the  right,  but  the 
point  was  not  decided.*  And  in  a  case  which  came 
before  Lord  Cranworth,  he,  aflSrming  a  decision  of 
Stuart  V.C,  held  that  joining  in  a  valuation,  advertis- 
ing the  property  to  be  disposed  of,  and  other  like  acts 
on  the  part  of  the  lessee,  which  implied  that  nothing 
remained  to  be  done  but  the  execution  of  the  lease, 
amounted  to  a  waiver  of  his  right  to  call  for  the  lessor's 
title.* 

§  1366.     In    analogy  with  the    distinction    esta-  Contract 
blished  by  the  above  cases  on  conditions  of  sale  as  to  foro^' 
the  lessor's  title,  it  is  established  that  acts  may  amount  Sw^g 
to  a  waiver  of  a  right  to  investigate  the  title,  and  yet  ^^^®'- 

1  Jone$  V.  WattB,  43  Oh.  D.  674.  *  Simpson  v.  8add,  4  De  G.  M.  & 

2  Smith  Y.  Capron,  7  Ha.  185,      G.  665,  which  see  for  the  form  of  a 
189.  declaration  that  the  right  to  oaU  for 

.  '  Clivt  Y.  BwAimonJt^  1  De  G.  &     the  lessor's  title  has  been  waiYod. 
Sm.  397.  See  also  Ogilvie  y.  Foljambt,  3  Mer.. 

66. 
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^*.y-   not  compel  the  purchaser  to  take  it,  if  it  come  out  col- 

laterally  that  the  vendor    has  no  title.      Thus,    in 

Warren  v.  Richardson^  the  purchaser  of  a  leasehold 
interest  had  done  acts  which  the  Court,  at  the  hearing, 
held  to  be  a  waiver  of  the  right  to  investigate  the  title ; 
but  it  appearing  on  the  report  of  the  Master,  to  whom 
it  was  referred  to  settle  the  lease  and  to  state  any- 
special  circumstances,  that  the  vendor  held  this  together 
with  other  leasehold  property  under  one  lease,  and 
subject  to  one  proviso  for  re-entry,  so  that  the  vendor, 
who  was  plaintiff,  could  not  make  a  good  title ;  the 
Court  refused  to  enforce  the  completion  of  the  contract 
on  the  defendant. 
^^*  §  1367.     Where  the  purchaser,  having  discovered 

bvpur-  a  material  defect  in  the  title  in  the  course  of  his 
own  act.  investigation  of  it,  gave  notice  to  determme  the  con- 
tract, and  immediately  afterwards  bought  up  the 
interest  which  had  constituted  his  objection,  it  was 
held  that,  having  thus  by  his  own  voluntary  act  cured 
the  defect,  he  could  not  avail  himself  of  this  purchase 
for  the  purpose  of  destroying  the  original  contract; 
and  specific  performance  was  decreed  against  him.* 
Pieftding  §  1358  •  With  regard  to  the  proper  mode  of  plead- 
ing that  the  right  to  investigate  the  title  has  been 
waived,  it  was  decided  by  Knight  Bruce  (then  V.C.) 
in  Clive  v.  Beaumont^  that  it  was  not  enough  for  the 
party  relying  on  such  waiver  to  allege  facts  from 
which  it  is  a  legal  inference ;  but  that  he  must  allege 
the  facts  and  that  there  had  thereby  been  such  waiver. 
And  this  seems  to  be  the  proper  course  under  the 
present  practice  of  the  High  Court.* 
i^aotioe         §  1359.     According  to  the  practice  of  the  Court 

1  Yon.  1.  QcaUm  y.  Fromkum^  2  De  G.  ft  Sm. 

«  UurrtU  Y.  Ooodyear,  1  De  G.  F.  561.    Of.  ffugJiea  v.  Janes,  3  De  G. 

&  J.  432.  F.  &  J.  at  pp.  316-7. 

M  De  G.  &  Sm.  397.    See  too  *  Ord.  XIX.  r.  15. 
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of  Chancery,  an  inquiry  as  to  title  might  have  been   ^^^' 
directed  according  to  circumstances : — 


Court  of 
Chanoeny. 


(i.)     At  the  hearing :  or 

(ii.)    On  motion  before  the  hearing  but  after 

answer :  or 
(iii.)  On  motion  before  answer. 

The  present  practice  is  regulated  by  general  orders 
which  will  shortly  be  stated,  and  it  does  not  therefore 
appear  necessary  to  state  in  detail  the  former  practice 
of  the  Court  of  Chancery  as  to  the  time  of  directing 
this  inquiry. 

§  1360.  The  inquiry  as  to  title  is  now,  it  is  con-  The 
ceived,  obtainable  either  under  Ord.  XXXIII.,  nde  2,  praoHoe, 
which  provides  that  the  Court  or  a  Judge  may,  at  any 
stage  *  of  the  proceedings  in  a  cause  or  matter,  direct 
any  necessary  inquiries  to  be  made,  notwithstanding 
that  it  may  appear  that  there  is  some  special  or 
further  relief  sought  for,  or  some  special  issue  to  be 
tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner; 
or,  in  an  appropriate  case,  under  the  6th  rule  of 
Order  XXXII.,  providing  that  any  party  may,  at  any 
stage  of  a  cause  or  matter  where  admissions  of  fact 
have  been  made  either  on  the  pleadings  or  otherwise, 
apply  to  the  Court  or  a  Judge  for  such  order  as,  upon 
such  admissions,*  he  may  be  entitled  to,  without  waiting 
for  the  determination  of  any  other  question  between 
the  parties.  .  .  .  And  the  Court  or  a  Judge  may,  upon 
such  application,  make  such  order  as  the  Court  or 
Judge  may  think  just.' 

§  1361.     The  vendor  should  be  alert  to  get  the 

1  For  form  of  jndgment  where  ^  The  Judge  has  a  discretion  as 

the  inqtdry  is  directed,  see  Seton,  to  making  or  refusing  an  order 

1297.  under  this  rule.    Mellor  y.  Side- 

«  See  SymondB  v.  Jenkins,  24  W.  loUom,  5  Oh.  D.  343  (0.  A.). 
B.  $12. 
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PaotV. 
Ch.  iy. 


Inquiries 
as  to 
matters 
connected 
with  title. 

When 

good  title 
lown. 


Other 
matters. 


inquiiy  for  title  directed  as  early  as  possible.  *'  In 
almost  every  case,"  said  James  L.J./  "  it  is  the  duty  of 
a  vendor,  where  there  is  no  question  but  that  of  title 
between  him  and  the  purchaser,  to  avail  himself  of  the 
opportunity  of  having  an  immediate  reference  as  to 
title  and  so  saving  the  multipUcation  of  unnecessary 
costs." 

§  1362.  The  order  for  reference  is  not  necessarily 
confined  to  an  inquiry  whether  a  good  title  can  be 
made,  but  may  extend  to  everything  that  appears  to 
be  connected  with  the  title.*  It  should  therefore 
include  an  inquiry  as  to  the  time  at  which  a  good  title 
was  shown,"  unless  for  some  reason  stated  at  the  time 
— €.g.^  that  the  contract  itself,*  or  the  plaintiff's  right 
to  specific  performance,*  has  been  disputed — and  by 
the  express  direction  of  the  Court,  this  inquiry  is 
omitted.®  As  this  inquiry,  if  to  be  made  at  all,  should 
be  directed  at  the  original  reference,  the  CJourt  has 
refused  to  direct  it  subsequently  on  a  second  motion.^ 

§  1363t  On  the  same  principle,  the  inquiry  may 
extend  to  whether  it  appeared  by  the  abstract  that  a 
good  title  could  be  made :  ®  and  on  the  like  ground,  an 
inquiry  was  in  one  case  added  whether  the  defendant 
objected  at  any  time  to  the  want  of  evidence  as  to  the 
identity  of  the  premises ;  but  an  inquiry  whether  the 
abstract  was  perfect,  and  if  deficient,  in  what  respects, 
and  whether  it  was  ever  perfected,  was  considered  to 


1  Phillipsan  v.  Oiblxmy  L.  E.  6  Ch. 
428,  435. 

^  Jennings  y.  Hilton,  1  Mad.  211 ; 
Bennett  y.  BeeSj  1  Ke.  at  p.  408 ; 
EnragU  v.  Fitzgerald,  2  Dr.  &  War. 
43.  See  too  Qedye  y.  CommisHonen 
of  Public  Works,  16  W.  E.  1106. 

3  Seton,  1297, 1303.  See  Foxlowe 
y.  AmcoaU,  3  Beay.  496. 

*  GihhinsY.  North-Eastern  M^O' 
jpolitan  Asylum  District,  11  Beay. 


1 ;  Morris  y.  W^l^on,  6  Jur.  N.  8. 
168. 

6  Potter  V.  Crosshy,  6  W.  B.  85. 

^  Bennett  y.  Bees,  1  Ke.  at  p.  409. 
The  old  practice  on  this  point  was 
somewhat  yariable.  Moss  y.  Mat-- 
thews,  3  Yes.  279 ;  Gibson  y.  Clarke, 
2  V.  &  B.  103. 

7  Hyde  y.  Wroughtan,  3  Mad.  279. 
«  Wright  y.  Bond,  11  Yes.  39; 

Homiblow  y.  Shirley,  Seton,  1298 ; 
Jennings  y.  Hopton^  1  Mad.  211* 
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be  not  so  connected  with  the  title  as  to  be  added  to  the   ^^7- 

Oh.  IV. 

reference.^  


§  1364.     The    inquiiy  may  be    limited    in  any  laquiijr 
manner  appropriate  to  the  circumstances  of  the  par- 
ticular case,  as,  for  instance,  by  directing  that  regard 
is  to  be  had  to,  or  that  the  inquiry  is  to  be  made 
subject  to,  specified  requisitions  or  declarations.* 

§  1366.  In  Harnett  v.  Baker^^  the  Court  (Malins  Hameu 
V.C.),  having  come  to  the  conclusion  that  a  condition 
of  sale  restrictive  of  the  title  was  not  binding  on  the 
purchaser,  on  the  ground  that  it  was  founded  on  an 
erroneous  statement  of  facts  which  the  vendor  was 
bound  to  know  was  erroneous,  held  that  the  vendor 
(plaintiff)  must  either  take  an  open  reference  of  title 
(which  he  refused),  or  have  his  bill  dismissed  with  costs. 

§  1366.  The  inquiry  is  whether  the  vendor  can  when  the 
make  a  good  title,  not  whether  he  could  do  so  at  the  be  made 
date  of  the  contract ;  and  therefore,  when  once  the 
inquiry  has  been  directed,*  he  may  make  out  his  title 
at  any  time  before  the  certificate,  and  if  he  can  do  so 
he  will  be  entitled  to  a  judgment  or  order  in  his 
favour,*^  at  least  where  there  has  been  no  unreasonable 
delay,  and  time  is  not  material.® 

§  1367.     The   Court  of  Chancery  often  allowed  ^^ 
time  for  the  completion  of  the  title :  in  an  old  case  it  for  oom- 
more  than  once  allowed  the  vendor  time  to  get  an  Act  Stie.°^ 
of   Parliament;^    and  where  upon   the   face  of   the 


^  Bennett  y.  lUeB,  1  Ke.  40d, 
408-9. 

a  8ata  V.  BolUm,  Seton,  1297 ; 
Bemnawt  y.  HoUy  id.  1298 ;  Hwne  y. 
Focock,  L.  R  1  Eq.  423, 431 ;  1  Oh. 
379 ;  and  wpra,  §§  1334,  1335. 

»  L.  B.  20  Bq.  50,  58. 

^  Questions  as  to  time  and  delay 
may,  it  is  oonceiyed,  be  properly 
raised  on  the  application  for  the 
inquiry. 

»  Bennet  College  y.  Carey ^  3  Bro. 


0.  0.  390;  per  Lord  Eldon  in  Jen- 
him  y.  Hilea,  6  Yes.  at  p.  655,  and 
in  8eUm  y.  Blade,  7  Ves.  at  p.  279 ; 
Wynn  y.  Morgan,  7  Ves.  202 ;  Mori-- 
lock  y.  Btdler,  10  Ves.  292,  315; 
Vancouver  y.  BUm,  11  Ves.  468. 

«  Longford  y.  Pitt,  2  P.  Wms. 
629. 

'  Lord  Stourton  y.  Meets,  cited  2 
P.  Wms.  630.  See  also  Lord  Bray-' 
broke  y.  Inskip,  8  Ves.  417,  436; 
Coffin  y.  Cooper,  14  Vee.  205. 
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Gh.  ir. 


Wbere 
Tendor 
plaintiff. 


Time  not 
allowed. 


contract  it  appeared  that  there  was  a  difficulty  in  the 
plaintifPs  title,  Lord  Hatherley  (then  Wood  V.C.) 
refused  on  demurrer  to  stop  a  suit  for  specific  per- 
formance, on  the  ground  that  the  Act  of  Parliament 
contemplated  had  not  been  obtained.^  So,  in  another 
case,  the  Court  allowed  the  vendor  time  to  procure  a 
small  part  of  the  estate ;  ^  and,  in  another  case,  allowed 
a  limited  time  to  procure  the  concurrence  of  an  assignee 
in  insolvency.' 

§  1368.  The  Court  grants  indulgence  in  point  of 
time  for  getting  over  any  difficulties  in  matters  of 
conveyance,  as  much  where  the  vendor  is  the  plain- 
tiff, as  where  the  proceedings  are  instituted  by  the 
purchaser.* 

§  1369.  But  this  indulgence  will  not  be  granted 
where  the  defect  to  be  remedied  was  known  to  the 
vendor  or  his  agent,  and  was  concealed  from  the  pur- 
chaser ;  *  nor  where  there  has  been  great  delay,  and 
there  is  no  probable  chance  of  the  difficulty  being  got 
over  in  a  short  time ;  *  so  that  a  purchaser  under  the 
Court  would  be  discharged  if  it  appeared  requisite  to 
his  title  that  an  account  should  first  be  taken  in  an 
action  to  be  instituted,^  or  that  an  action  should  be 
instituted  to  try  whether  certain  devisees  were  trustees 
for  the  seller  or  not.®  It  must  be  borne  in  mind  too 
that  a  purchaser  discovering  that  a  vendor  has  no  title 
or  power  to  convey  the  estate,  or  require  it  to  be 
conveyed,  may,  at  his  election,  refuse  to  have  any- 
thing more  to  do  with  the  contract.* 


^  DevenUh  y.  Brown^  26  L.  J.  Oh. 
23. 

'  Chamberlain  y.  Zee,  10  Sim. 
444. 

•  Sidehotham  y.  Barrington,  4 
Beay.  1 10.  See  too  on  this  point, 
He  Banister y  12  Oh.  D.  at  p.  145. 

*  Duke  of  Beaufort  y.  Qlynn^  3 
Sm.  &G.  213. 


«  Dalhy  y.  PuUen,  3  Sim.  29 ; 
S.  C.  1  B.  &  My.  296. 

«  Fraetr  y.  Wood,  8  Beay.  339. 

^  Magennis  y.  Fallon,  2  Moll.  561. 

8  Noel  y.  Hoy,  St.  Leon.  Vend. 
293. 

•  Forrer  y.  Nash,  35  Beay.  171 ; 
Brewer  y.  Broadwood,  22  Gh.  D.  105. 
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§  1370.     Nor  will  the  Court  grant  additional  time   ^?*.^' 
where  the  vendor  proposes,  not  to  cure  a  defect  in  the  — 

title  which  he  had  at  the  sale,  or  to  produce  fresh  evi-  cured,  or 
dence  in  support  of  it,  but  to  get  an  entirely  new 
title :  for  the  Court  will  not  force  a  buyer  to  take  an 
estate  from  a  vendor  who  is  neither  owner  of  it,  nor 
possessed  of  the  power  by  the  ordinary  course  of  legal 
proceedings  to  make  himself  so;*  for  it  is  not  the 
purpose  of  the  Court  to  enable  one  man  to  sell  another 
man^s  estate.*  As  to  this  point,  it  was  in  one  case 
decided  that  a  title  from  possession  defeasible  by  the 
Crown  on  accoimt  of  the  alienage  of  the  original 
owner,  cured  by  a  grant  from  the  Crown  whilst  the 
question  was  in  the  Master's  office,  was  the  same  title, 
and  the  purchaser  was  compelled  to  take  it.*  And  the 
fact  that  the  vendor  may  have  had  no  title  to  a  small 
part  of  the  estate  at  the  time  of  sale,  and  subsequently 
purchases  it,  will  not  make  the  title  a  new  one  within 
this  rule.* 

§  1371.  But  even  where  the  vendor  has  no  title  at  Aoqnies- 
all  at  the  time  of  sale,  so  that  the  purchaser  may  with-  JlSShaser. 
draw  if  he  choose,  yet,  if  he  acquiesce  in  steps  taken 
by  the  vendor  to  get  in  the  estate,  he  will  thereby 
have  waived  the  want  of  mutuality,  and  be  bound  to 
accept  the  title,  if  made  out  at  the  trial  or  other 
necessary  time.» 

§  1372.     The  inquiry  as  to  title  takes  place  in  the  inquiry, 
chambers  of  the  Judge,  and  the  result  is  embodied  in 
a  certificate  of  his  chief  clerk.® 

*  Tendring  v.  London^  2  Eq.  Cas.  Hoggart  v.  ScoUy  1  B.  &  My. 
Abr.  6S0,  pi.  9 ;  Magennis  y.  Fallon^  293 ;  Saltshury  y.  HakhtTy  2  Y.  & 
2  MolL  561.  G.  G.  G.  54.     See  wpra,   §§  468, 

*  CTtamherlain  y.  Zee,  10  Sim.  469,  and  Murrell  y,  Goodyear^  1 
444.  De"G.  F.  &  J.  432. 

»  Eyst(m  y.  SimrMms,  1  T.  &  G.  «  Dart,  Vend.  1099 ;  Ord.  LXI. 

G.  G.  608.  Ab  to  objecting  to  the  certificate 

*  Chamberlain  y.  Zee,  10  Sim.  before  it  is  signed  by  the  Judge,  see 
444.  Parr    y.    Lovegrovty  4    Drew,    at 

p.  176. 

F.  R  R 
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ch"J;       §  1373.     Evidence  by  affidavit  of  matters  of  fact 
material  to  the  title  is  admissible  under  a  reference  of 


Evidence. 

title.*  Accordingly  where,  mider  such  a  reference, 
after  the  conveyancing  Counsel  had  given  his  opinion 
in  favour  of  the  title,  but  before  the  certificate  had 
been  actually  signed,  a  very  serious  defect  of  title,  not 
in  any  way  disclosed  or  raised  by  the  abstract,  was 
discovered  by  the  purchaser's  inspecting  the  property, 
evidence  of  the  matters  so  discovered  was  admitted*^ 
Vendor  §  1374,     Whatever  can  be  done  in  Chambers  upon 

ohaaer       a  reference  as  to  title  under  a  judgment  where  the 
8.^      '  contract  is  established,  can  be  done  upon  proceedings 
under  the  ninth  section  of  the  Vendor  and  Purchaser 
Act,   1874,  already  referred  to.'    That  Act  enables 
the  parties  in  such  cases  to  dispense  with  the  formal 
pleadings  of  an  action,  and  at  once  to  put  themselves 
in  Chambers  in  exactly  the  same  position  in  which 
they  would  have  been,  and  with  all  the  rights  which 
they  would  have  had,  under  the  old  form  of  decree.* 
Form  of         §  1376.     The  certificate  should,  it  seems,  be  on 
^^^"^^^^^^  the  fact  of  title  aye  or  no:   and  accordingly  it  is 
improper  to  certify  that  a  defendant  with  the  con- 
currence of  a  third  party  could  make  a  good  title,*  or 
that  he  could  do  so  subject  to  the  performance  of 
certain  conditions ;  ^  but  where  the  certificate  is  against 
the  title,  it  should  state  the  precise  points  in  which  it 
is  defective.^ 
Oertifi-  §  1376.     If  any  party  is  dissatisfied  with  the  certifi- 

^jectedT  cate  as  filed,  he  must  apply  (by  summons  or  motion) 
to  discharge  or  vary  it  within  eight  clear  days  from 
the  filing ;  otherwise,  at  the  expiration  of  that  time  it 


^  BeBurraughB,  Lynn^  and  Sexton,  6  Ch.  D.  at  p.  604. 

6  Gh.  D.  at  p.  603.  ^  Lewia  y.  ZoaDom,  1  Mer.  179. 

>  Phillipeon  y.  Otbhon,  L.  B.  6  Ch.  «  MagennU  y.  FalUm,  2  MolL  561, 

428.  675,583.  Obq  too  E9daileY.Stephen- 

Supra,  §  1136.  8<m,  6  Mad.  366. 

*  BeBurroughs,  Lynn,  andSexUm,  ^  Green  y.  Monks,  2  Moll.  325. 
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becomes  binding  on  all  the  parties  to  the  proceedings,    ^^J- 

and  will  not  afterwards  be  opened  except  upon  special 

grounds.^ 

§  1377.     If  the  certificate  is  in  favour  of  the  title,  Certificate 

^»  ••  •  ••'^  favour 

and  either  no  application  to  discharge  or  vary  it  is  <rfihe 
made^  or  such  application  fails,  specific  performance 
will  generally  be  ordered  at  the  hearing  (original  or  on 
further  consideration,  according  to  the  stage  at  which 
the  reference  was  directed,)  of  the  action.*  After  such 
an  application  has  failed,  it  seems  that  no  other  objec- 
tion to  the  title  can  be  made.^ 

Under  the  old  practice,  where  the  report  was  in 
favour  of  the  title,  but  the  Court  thought  it  too  doubt- 
ful to  force  on  a  purchaser,  the  Court  might  dismiss 
the  biU  without  allowing  the  exceptions,*  and  either 
with^  or  without®  costs,  as  the  Court  might  think 
right. 

§  1378.  Where  the  Court  varies  a  certificate  in  Certificate 
favour  of  the  title,^  or  refuses  to  vary  one  against  it,®  back. 
and  the  vendor  desires  to  have  an  opportunity  of 
making  out  a  better  title,  the  certificate  is  generally, 
upon  the  hearing  of  the  application  to  vary,  referred 
back  to  Chambers  for  review ;  ®  and  the  vendor  will  be 
allowed  a  reasonable  time  within  which  to  remove  the 
objection.^^  On  the  other  hand,  when  the  matter  has 
gone  back  to  Chambers,  and  a  new  abstract  of  title 
has  been  delivered,  further  objections  may  be  brought 
in." 

1  IfoweU  y.  KighUey,  8  De  G.  M.  ?  Egerton  y.  Janes,  1  B.  &  My. 

&  G.  325.  694. 

>  See  Dart,  Vend.  (5th  ed.)  1109.  ^  Consider  Brewster  y.  WoocUiU 
Oansider  Jeudwine  y.  Alcock,  1  Mad.  (HaU  Y.-O.  22nd  July,  1878),  cited 
597.  Seton,  1299. 

>  Brooke  y.  Anon.,  4  Mad.  212.  •  Curling  y.  FligJU,  2  Ph.  at 
As  to  the  effect  of  a  direction  that  pp.  616,  619.  Of.  Rhodes  y.  Ihhet^ 
the  yendor  shall  conyey,  see  Minton  son,  4  De  G.  M.  &  G.  787. 

y.  Kirwood,  L.  E.  3  Gh,  at  p.  617.  *°  Portman  y.  MiU,  1  B.  &  My. 

«  Bickner  y.  Mxbier,  1  Ha.  578,  n.  696. 

ft  8.  0.  >>  See  Brooke  y.  Anon.^  4  Mad. 

'  WUstm  y.  Bdlairs,  T.  &  B.  491.  212. 

rk2 
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^•'.y-        §  1379.  The  Court  of  Chancery  referred  back  the 

Referenoe  ^^^stioii  of  title  whcrc  the  Mastcr  (now  represented  by 

backmider  the  chicf  clcrk)  was  satisfied  with  evidence  of  a  fact 

practice,     with  which  the  Court  was  not  satisfied,  the  render 

offering  to  produce  further  evidence  j  *  also  where,  by 

expressing  an  opinion  in  favour  of  some  part  of  the 

title,   the  Master   had    prevented  the  vendor    from 

showing  that  the  title  was  good,  even  supposing  that 

part  not  to  be  so.^ 

Where  the  report  (now  the  certificate)  was  against 
the  title,  and  the  defect  was  cured  at  the  hearing  on 
further  directions,  the  Court  of  Chancery  compelled 
specific  performance,^  without  giving  time  for  further 
proceedings :  but  if  there  was  a  question  whether  the 
defect  was  in  part  cured,  the  Court  would  refer  it  back 
to  the  Master  to  review  his  report  with  the  additional 
circumstances.* 

§  1380.  In  a  case  where  the  certificate  was  against 
the  title,  but  it  appeared  that,  since  the  contract,  the 
purchaser  had  by  his  own  act  acquired  the  means  of 
curing  the  defect,  the  Court  refused  to  dismiss  the 
vendor's  bill.*^ 

§  1381.  But,  generally,  if  the  certificate  is  against 
the  title,  and  either  no  application  is  made  to  discharge 
or  vary  it,  or  such  application  fails,  the  action  will  be 
dismissed.® 

§  1382.  In  one  case,  where  the  vendor  was 
plaintiff  and  a  deposit  had  been  paid,  the  vendor  was 
ordered  to  repay  it  with  interest  at  4  per  cent.,  and  it 


Foeoek. 


Certificate 
against 
the  title. 


Turmr  v. 
Marriott. 


1  Andrew  v.  AndretOy  3  Sim. 
390. 

'  Egerton  v.  Jones^  3  Sim.  392; 
S.  0.  1  B.  &  My.  694 ;  PcrrtTnan  v. 
Mill,  1  E.  &  My.  696 ;  FUdes  v. 
Hooker y  2  Mer.  424.  See  also  Jeud" 
wine  y.  Alcock,  1  Mad.  597. 

*  Faton  V.  Rogers,  6  Mad.  266. 


^  Esdaile  t.  StepJienson,  6  Mad. 
366. 

*  Hume  V.  Focock,  L.  B.  1  Eq. 
662 ;  cf .  Murrell  v.  Goodyear,  1  De 
a.  F.  &  J.  432. 

•  See  Dart,  Vend.  1111;  Prdfyf 
Y.  Solly,  26  Beay.  at  p.  613.  Dis- 
tinguish Gtdye  y.  Commieetoners  of 
Fublic  Works,  16  W.  E.  1106. 


OF  REFERENCE  OF  TITLE.  613 

was  declared  that  the  purchaser  was  entitled  to  a  lien   ^^j^* 

on  the  estate  for  the  deposit  and  interest,  and  also  for 

his  costs  of  the  action,  with  liberty  to  apply  at 
Chambers  to  give  effect  to  the  lien,  and  thereupon  the 
bill  was  dismissed  with  costs.* 

§  1383.  As  an  ordinary  rule,  costs  are  given  not  Costs. 
to,  but  against,  a  vendor  up  to  the  time  at  which  he 
has  first  shown  a  good  title.*  But  there  is  also  another 
general  rule,  that  if  a  purchaser  has  taken  certain  ob- 
jections to  the  title  of  the  vendor,  and  those  objections 
which  have  been  the  cause  of  the  litigation  are  over- 
ruled, the  vendor  will  be  entitled  to  his  costs,  and  the 
purchaser  will  not  escape  paying  them  by  reason  of 
some  evidence,  the  want  of  which  was  never  the 
subject-matter  of  dispute  between  them,  not  having 
been  supplied  until  the  title  was  investigated  in 
Chambers.* 

And  where  a  defendant  prevented  the  plaintiffs 
(vendors)  from  obtaining  the  usual  reference  as  to 
title  on  interlocutory  motion  by  setting  up  defences 
which,  at  the  hearing,  he  failed  to  establish,  he  was 
ordered  to  pay  the  plaintiffs'  costs  up  to  and  inclusive 
of  the  hearing.* 

§  1384.    In  the  inquiry  as  to  the  time  when  a  good  What  u 
title  was    shown  is  involved  the   question,  what  is  uS^ 
showing  a  good  title.*     In  relation  to  this,  two  dis- 
tinctions are  to  be  borne  in  mind,  the  one  between 
questions  of  title  and  of  conveyance,  the  other  be- 
tween questions  of  title  and  of  evidence. 

5  1386.     As  to  the  first,  the  rule  was  thus  stated  Dietino- 
by  Lord  Eldon  in  Lord  Brat/broke  v.  Inskip,^ — ^^  As  to  tween 
the  question  whether  the  abstract  was  complete,  the  2?titiLe^ 


1  Tamer  v.  MarrioU,  L.  B.  3  Eq.         »  S.  0.  p.  434.    Of.  Bridges  y. 
744.  Longman^  24  Boay.  27. 

»  PhilUpson  V.  Gibbon,  L.  B.  6  Oh.         *  ffyde  v.  Dollaway,  4  Beav.  606. 
at  p.  434.  *  See  §§  1317,  1389. 

•  8  Yes.  436. 
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^^y-   abstract  is  complete  whenerer  it  appears  that,  upon 
-  certain  acts  done,  the  legal  and  equitable  estates  wiD 


and  of 

convey-  fee  in  the  purchaser.  That  may  be  long  before  the 
title  can  be  completed."  So  that  a  good  title  is  shown 
when  it  appears  from  the  abstract  that  the  vendor  has 
the  whole  equity,  and  in  what  persons  the  outstanding 
portion  of  the  legal  estate  is  vested.*  The  acts  to  be 
done,  of  which  Lord  Eldon  speaks,  must  be  confined 
to  acts  the  performance  of  which  the  vendor  can 
enforce  in  a  Court  of  justice,  as,  for  instance,  by 
calling  on  a  trustee  to  convey  the  estate  vested  in  him. 
Therefore  where  an  estate  tail  was  outstanding  in  a 
person  who  had  consented  to  bar  it,  but  was  not  in 
any  way  a  trustee  for  the  vendor,  the  Court  held  that 
the  title  was  not  made  out  till  the  recovery  had  been 
fully  perfected.^ 
Rule  laid  §  1386,  In  Esdailc  V.  Stephenson^  Leach  V.C,  after 
EtdaiUy.  cousultatiou  with  Lord  Eldon,  laid  down  the  rule, 
t^,  '  "  that  where  a  necessary  party  to  the  title  was  neither 
in  Law  nor  Equity  under  the  control  of  the  vendor, 
but  had  an  independent  interest,  unless  there  was  pro- 
duced to  the  Master  a  legal  or  equitable  obligation  on 
the  part  of  the  stranger  to  join  in  the  sale,  the  Master 
ought  to  report  against  the  title ;  otherwise,  where  a 
necessary  party  to  the  title  was  under  the  legal  or 
equitable  control  of  the  vendor,  as  a  mortgagee,  where 
the  Master  might  well  report  that  upon  payment  of 
the  mortgage  a  good  title  could  be  made." 
ninsfcra-  §  1387.  The  rule  is  further  illustrated  by  other 
the  rule,  cascs.  In  ouc,  it  was  held  to  be  no  objection  to  title, 
that  a  satisfied  term  was  outstanding  in  a  lunatic 
against  whom  no  commission  had  issued,  so  that  there 
was  then  no  person  competent  to  make  the  assign- 


I  Avamt  V.  Brmvn,  14  Sim.  303 ;      764,  763. 
CambervfeU  and  South  London  Build-         ^  Lewin  y.  Gueti,  1  BufiS.  325. 
ing  Society  y.  Hollaway,  13  Ch.  D.         ^6  Mad.  366. 
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meni  ;^  and  in  another  case,  the  legal  estate  of  a  moiety   ^^^' 

of  the  property  was  outstanding  in  a  married  woman 

or  those  claiming  nnder  her,  but  she  being  under  the 
order  of  the  Court  to  convey  was  bound  by  it,  and 
became  absolutely  a  trustee  for  the  purchaser  under  the 
order  of  the  Court :  the  title  was  therefore  held  good, 
but  without  prejudice  as  to  the  question  of  conveyance.* 

§  1388.  It  appears  to  have  been  considered  by  ^vameY. 
Shadwell  V.C.  to  be  sufficient  if  the  abstract  showed 
that  the  outstanding  legal  estate  had  been  formerly 
vested  in  a  trustee  for  the  vendor,  and  that  the  abstract 
was  then  complete,  though  a  supplemental  abstract 
was  necessary  to  trace  the  legal  estate.®  But  this 
decision  seems  at  variance  with  the  rule  enunciated 
by  him  in  the  same  case,  of  which  one  condition  is 
that  the  abstract  must  disclose  in  whom  the  legal 
estate  is  vested,  not  in  whom  it  was  formerly  vested. 
And  accordingly  Lord  GifEord  M.R.  held  that  where 
an  abstract  only  showed  that  the  legal  estate  had  long 
since  been  vested  in  persons  who  would  be  trustees  for 
the  vendor,  but  did  not  show  in  whom  the  legal  estate 
was  then  vested,  the  defect  was  one  of  title  and  not  of 
conveyance.*  In  a  recent  case  it  has  been  held  that 
the  objection  that  in  proceedings  under  the  Settled 
Land  Act  trustees  for  the  purposes  of  that  Act  had  not 
been  appointed  was  an  objection  of  conveyance  and 
not  of  title.* 

§  1389.     A  distinction  has  also  been  taken  between  Distino- 
showififf  and  making  a  good  title.     A  good  title  is  t^^ ' 
shown  when  all  the  matters  essential  to  the  title  are  '^^^ 
stated  in  the  abstract :  it  is  madcj  when  those  matters  ^^^  *^*^®- 
are  proved.* 


6 


»  Berkeley  y.  Dauh,  16  Ves.  380.  11  W.  B.  704 ;  and  i)er  Kindersley 

«  Jump9<m  Y.  Pitcher,  1  Coll.  13.  V.O.  in  Oakden  v.  Pike,  13  W.  R.  at 

>  Avame  y.  Brovm,  14  Sim.  303.  p.  674;  11  Jur.  N.  S.  666. 

«  Wynne  v.  Griffith,  1  Bubb.  283.  *  ffatten  v.  Buasell,  38  Ch,  D.  334. 

See  further,  as  to  what  is  a  perfect  •  Parr  v.  Lcvegrove,  4  Drew.  170, 

abfltractfjpfr  Wigram  V.O.  in  MorUy  181 ;  Games  v.  Bonnor,  33  W.  B.  64. 

Y.Co(^,2Ha.lll;  WardY.Ghrimei, 
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c^y*       §  1390.     It  is  evident,  further,  that  there  is  a  dis- 

zrrz tinction  to  be  drawn  between  matters  of  title  and  of 

tdonbe-  the  evidence  whereby  that  title  is  supported.  The 
evidence  verification  of  the  abstract  may  be  either  the  one  or 
the  other :  thus,  the  verification  of  the  deeds  stated  in 
the  abstract  is  matter  of  evidence;  whilst,  on  the 
other  hand,  the  proof  of  a  fact  essential  to  the  title, 
which  can  only  be  proved  by  evidence  documentary 
or  oral, — ^as,  for  example,  the  identity  of  a  person,  or 
of  parcels  apparently  different  on  the  deeds, — Ib  a 
matter  of  title.^ 

1  Shertmn  y.  Shakspear,  17  Beay.  267,  275,  yaried  on  appeal,  5  De  G. 
M.  &  a.  517. 


CHAPTER  V. 

OF  INTEREST,  RENTS,  DETERIORATION,  AND  PAYMENT 

INTO  COURT. 

§  1391.     In  the  case  of  every  contract  of  sale,  the   Pake  v. 
question  arises — ^At  what  time  does  the  property  in 


the  thing  sold  pass  from  the  vendor  to  the  purchaser  ?  ing^^l 
In  the  case  of  a  contract  for  the  sale  of  real  or  STra^t- 
chattel  real  property  in  this  country,  the  answer  to  ^^^' 
this  question  involves  important  consequences,  some  of 
which  it  is  proposed  to  discuss  in  the  present  chapter. 
It  will  be  convenient,  therefore,  briefly  to  consider  the 
effect  of  such  a  contract  as  between  the  parties  to  it. 

§  1392.     Where  such  a  contract  is  entered  into,  DifPeronoe 
the  legal  estate  in  the  property  passes,  not  by  the  theiepii 
contract,  but  only  upon  and  by  virtue  of  the  execution  abie^"*' 
of  a  subsequent  formal  deed  of  conveyance.^    The  ®****®®- 
equitable    estate   or  beneficial    ownership,   however, 
passes,  as  between  the  contracting  parties,   by  the 
contract  itself  *  but  only  sub  modoy  or,  in  other  words, 
conditionally  upon  the  contract  being  ultimately  com- 
pleted by  the  fulfilment  by  vendor  and  purchaser 
respectively  of  the  mutual  obligations  imposed  on  them 
by  the  contract. 

It  follows  (it  is  conceived)  that  upon  the  completion 
of  the  contract  the  condition  is  satisfied,  and  the 
vesting  of  the  equitable  as  well  as  of  the  legal  estate 

^  See  Atifitiii*8  Jurisp.  388,  1001-  *  Per  Lord  Westbnry  in  Hose  y. 
1002 ;  andper  Grant  M.B.  in  Fludyer  Wataan,  10  H.  L.  0.  at  p,  678.  Of. 
T.  Cocker,  12  Yes.  at  p.  27.  Edvoarda  y.  West,  7  Ch.  D.  at  p.  862; 

and  wfruy  {911, 
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^^  ^'   becomes  absolute ;  but  that  upon  the  contract  coming 
to  an  end  in  any  other  way  than  by  completion  the 

equitable  estate  revests  in  the  vendor.^ 
Mutual  §  1393.     It  is,  then,  important  to  inquire  what  are 

tions  of     the  mutual  obligations  of  the  parties  to  a  contract  of 
tractors!     the  kind  under  discussion.     It  is  submitted  that,  in 

the  absence  of  express  stipulation,  they  are  shortly  as 

follows : — 
Vendor's        8  1394.     The  vcndoT  is  bound — 

oWiga-  ^ 

""'  1.  To  show  a  good  title  to  the  property  contracted 

to  be  sold. 

i(«)  To  take  reasonable  care  of  the  property, 
and 
(0)  to  pay  the  outgoings, 
until  the  purchaser  takes,  or  ought  to  take,  possession 
of  it. 

3.  Upon  being  paid  the  purchase-money,  and  any 
interest  on  it  that  may  have  become  payable, 

(y)  to  execute  and  procure  the  execution  hy 
all  other  necessary  parties  (if  any)  of  a 
proper  deed  of  conveyance  vesting  the 
legal  estate  in  the  purchaser,  and 
(S)  to  put  him  in  possession  of  the  property. 

Vendor  §  1396.     It  IS  in  regard  of  these  or  some  of  these 

structive    obligations  that  the  vendor  has  been  said  to  be  a  con- 

structive  trustee,  or  a  trustee  sub  modo^  of  the  estate 

for  the  purchaser  from  the  time  when  the  contract  is 

constituted.* 

Pur-  §  1396.     On   the   other  hand^   the  purchaser  is 

chaser's       «  i 

obliga-         DOUna 

tions. 

1 .  As  soon  as  either  the  vendor  has  shown  a  good 

1  See  per  Plumer  M.E.  in  Wall  y.  349, 856 ;  j^er  Jessel  M.E.  in  LymgM 

Bright,  IJ.  &  W.  at  p.  501.  y.  Edwards,  2  Oh.  D.  606--510 ;  per 

*  See  per  Plumer  M.B.  in  WaH  James  L.J.  in  Baymer  y.  PregUm, 

V.  Bright,  1  J.  &  W.  600—508 ;  Shaw  18  Ch.  D.  1,12. 
y.  Foster,  L.  B.  5  H.  L.  at  pp.  838, 
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title,  or  he  (the  ptirchaser)  has  accepted  such  title  as   ^^7* 

the  vendor  shows  or  has,  

(  )  to  pay  the  purchase-money,  and  any 
interest  on  it  that  may  have  become 
payable,  and 
(/g)  to  take  possession  of  the  property  (that 
the  vendor  may  be  relieved  from  all 
future  liabilities  incident  to  the  owner- 
ship). 

2.  To  bear  the  loss  resulting  from  any  accidental 
injury  to  the  property  happening  after  the  contract 
has  been  constituted.^ 

In  regard  of  the  first  of  these  obligations  the  pur-  Puwhaaer 
chaser  has  been  said  to  be  constructively  a  trustee  of  tive  tms- 
the  purchase-money  for  the  vendor.*  *®®' 

§  1397.  In  addition  to  the  above  obligations,  the  Liena. 
contract  gives  or  may  give  rise  to  certain  liens ; — of 
the  vendor  for  unpaid  purchase-money,  and  of  the 
purchaser  for  the  deposit  or  other  portion  of  the 
purchase-money  paid  before  completion :  but  these 
really  result  from  the  non-performance,  in  some  re- 
spect, of  the  contract,  rather  than  from  the  contract 
itself. 

§  1398.  If  the  foregoing  statement  of  the  obhga-  Tnumfor 
tions  of  the  parties  to  a  contract  of  the  kind  under  don? 
discussion  be  correct,  it  follows  that,  where  the  con- 
tract contains  no  express  stipulation  on  the  point,  the 
transfer  of  the  possession  of  the  estate  from  vendor  to 
purchaser  ought  to  be  contemporaneous  with  the  com- 
pletion of  the  contract. 

In  practice,  however,  possession  is  often  taken  by 
the  purchaser  at  an  earlier  date,  in  pursuance  either  of 

1  See  LyMght  y.  Edwards,  2  Gh.  §  912. 

D.  at  p.  507 ;    and  cf.  Inst.  iii.  '  See  the  cases  cited  at  the  foot 

23,  3.   Distmguish  Counter  y.  Jfoc-  of  §  1395,  supra* 
pherson,  5  Moo.  P.  0.  0.  83,  supra. 
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^oh  ^'    ^^  express  term  of  the  contract,  or  of  some  extrinsic 
act  of,  or  arrangement  between,  the  parties. 


Brtaie  §  1399.     Now  it  is  obviously  inequitable,  in  the 

rents  Tnd'  abscnco  of  exprcss  and  distinct  stipulation,  that  either 

mutely    party  to  the  contract  should  at  one  and  the  same  time 

exclusive,   enjoy  the  benefits  flowing  from  possession   of    the 

property  and  those  flowing  from  possession  of  the 

purchase-money.     The  estate  and  the  purchase-money 

are  things  mutually  exclusive.     "  You  cannot,"  said 

Knight  Bruce  (then)  V.C.,  in  a  case  arising  out  of  the 

sale  of  some  slob  lands  in  Chichester  harbour,  "  have 

both  money  and  mud."     And  so  neither  party  can  at 

the  same  time  be  entitled  both  to  interest  and  to 

rents.* 

Appiica-        §  1400.     The  general  principles  laid  down  in  the 

the  above   preceding  section  of  this  chapter  are  of  primary  im- 

principles.         _.  •      j    x  •    • 

^     ^      portance  m  determmmg 

(1)  the  respective  rights  and  liabilities  of  vendor 
and  purchaser  in  regard  of  interest  on  the  purchase- 
money  and  the  rents  and  profits  and  outgoings  of 
the  estate : 

(2)  their  respective  rights  and  liabilities  in  regard 
of  the  deterioration  of  the  estate  after  the  constitu- 
tion of  the  contract : 

(3)  the  right  of  the  vendor  to  have  unpaid  pur- 
chase-money paid  into  Court. 

The  application  of  these  principles  to  any  particular 
case  of  contract  may,  however,  be,  and  in  practice 
usually  is,  modified  by  express  stipulations  embodied 
in  the  contract. 
Division  §  1401.  With  thcsc  preliminary  observations  it  is 
Bubj^.  proposed  to  consider  the  rather  complicated  questions 
which  arise  between  vendor  and  purchaser  in  respect 

1  As  to  manorial  fines,  see  Chrrick  t.  Earl  Camden^  2  Oox,  231;  Cuddon 
V.  Tite,  1  Giff.  S95/ 


OP  INTEREST  AND  RENTS.  621 

of  rents,  interest,  outgoings,  deterioration,  and  pay-   ^^J' 


ment  into  Court,  under  the  following  heads ;  viz. : — 

I.  Where  the  vendor  is  in  possession  of  the  estate, 
either  by  receipt  of  the  rents  or  by  personal  occupa- 
tion. 

II.  Where  the  purchaser  is  similarly  in  possession 
of  the  estate. 

I.   Where  the  vendor  is  in  possession. 

§  1402.  Where  the  contract  fixes  no  time  for  the  No  time 
completion  of  the  purchase,  and  is  silent  as  to  the  rents  oompie- 
and  interest,  there  prima  facie  the  vendor,  it  is  con- 
ceived, is  entitled  to  the  produce  of  the  purchase- 
money,  in  the  shape  of  interest,  and  the  purchaser  has 
a  corresponding  right  to  the  produce  of  the  estate,  in 
the  shape  of  tenant's  rents  or  occupation  rent,  as  from 
the  time  when  the  contract  ought  to  have  been  com- 
pleted and  the  transfer  of  possession  to  have  taken 
place  as  a  part  of  such  completion.^ 

§  1403.     Where,  as  is  usually  the  case,  the  con-  Time 
tract  fixes  a  time  for  completion,  there  prima  facie j  and  compla- 
in the  absence  of  stipulation,  the  time  so  fixed  is  the  time 
from  which  the  purchaser  is  liable  to  the  payment  of 
interest  and  is  entitled  to  the  rents.     But  this  rule 
must  be  taken  subject  to  several  exceptions. 

§  1404.     First,  where  the  interest  is  much  more  intereet 
in  amount  than  the  rents,  and  the  delay  in  completion  rents, 
is  clearly  made  out  to  have  been  occasioned  by  the  ^i[)r»B. 
vendor,  the  Court,  to  prevent  the  vendor  from  gaining 
an  advantage  by  his  own  wrong,  gives  him  no  interest, 
but  leaves  him  in  possession  of  the  interim  rents.*    In 
such  cases,  the  day  at  which  the  interchange  of  pro- 
perties is  treated  as  taking  place  is  removed  from  the 

1  Consider  Binka  y.  Lord  Bokehy,  see  supra,  §§  1396,  1398. 

2  Sw.  at  pp.  225,  226 ;  Civrrodm  y.  '  EsdaUe  y.  SUphenton,  1  S.  &  S. 

Sharp,  20  Beay.  at  p.  68 ;  Wdh  y.  122. 
Maxwell  (So.  2)y  32  Beav.  650;  and 
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^Q^J'   time  fixed  for  completion  to  the  time  at  whidi  a  good 

title  is  first  sliowii.^ 

•^•^  ▼•  §  1406.  In  one  case,  where  a  vendor  had  retained 
possession  of  the  whole  of  the  estate  and  of  one-third  of 
the  purchase-money  for  fifteen  years,  and  the  delay  was 
wholly  due  to  his  wrongful  conduct,  Plumer  M.R.,  not 
feeling  himseU  justified  in  removing  the  time  for  the 
interchange  of  properties  from  the  time  fixed  for  com- 
pletion, endeavoured  to  meet  the  equity  of  the  case  by 
giving  the  purchaser  the  whole  of  the  rents  and  interest 
on  one-third  of  the  rents  in  each  year  from  the  time  of 
their  accruing.* 

^6  out        §  1406.     Secondly,  where  the  title  is  made  out  in 

m  Cham-  Chambers,  the  day  when  the  title  is  made  out  is  the 
day  on  which  the  purchaser  comes  under  an  obligation 
to  complete.  Hence,  up  to  that  day,  the  vendor  is 
entitled  to  the  rents,  and  the  purchaser  to  interest  on 
the  deposit  paid  to  the  vendor ;  and  from  that  day  the 
purchaser  takes  the  rents  and  pays  the  vendor  interest 
on  the  unpaid  balance  of  the  purchase-money.' 

^^^^'If^  §  1407.  Accordingly  where  a  suit  was  instituted 
for  the  specific  performance  of  a  contract  to  buy  a  mill, 
and  the  decree  was  made  in  February,  1854,  but  a 
good  title  was  not  shown  till  December  of  that  year, 
and  a  question  arose  as  to  who  was  to  bear  the  ex- 
penses and  outgoings  belonging  to  the  mill,  and  to 
the  repairs  and  sustentation  of  the  premises  and  the 
machinery.  Lord  Romilly  M.R.  decided  that  these 
must  be  borne  by  the  vendor  up  to  the  time  at  which 
a  purchaser  could  prudently  take  possession,  which  is 


'  Jones  y.  Mudd,  4  Buss.  118;  Sw.  260. 

Patm  y.  Jtogers,  6  Mad.  236.    It  '  BurUm  y.  Todd,  1  Sw.  255. 

seems  preyiously  to  haye  been  held  >  Pincke  y.  Curieia,  4  Bro.  0.  O. 

fhat  interest  necessarily  ran  from  333.    Gf .  Enraght  y.  FUssgerald  (a 

the  date  for  completion.  See  WiUon  sale  of  a  reyorsion},  2  Dr.  ft  War. 

y.  Ctapham,  1  J.  &  W.  36;  jw  43. 
Flumer  M.B.  in  Burton  y.  Todd,  1 
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the  time  at  which  a  good  title  is  shown,  and  after  that   ^q^J- 
by  the  purchaser.^  

§  1408.     Where,  however,  the  title  has  not  been  ^^^^^ 
made  out  till  after  action  brought,  but  the  delay  has  tjr  pt»- 
arisen  from  the  purchaser's  raising  other  points  which 
made  the  action  necessary,  then,  the  delay  not  being 
the  fault  of  the  vendor,  interest  will  run  from  the  day 
fixed  for  completion.* 

§  1409.     Thirdly,  where  the  contract  leaves  the  Purchase. 
amount  of  the  purchase-money  to  be  subsequently  ti^^Ser- 
ascertained,  interest  will  not  begin  to  run  until  the  Ji^oon- 
purchase-money  is  actually  ascertained,  notwithstand-  *"^** 
ing  that  the  time  fixed  by  the  contract  for  completion 
may  have  arrived  before  this  is  done.     Thus  in  a  case 
where  the  contract  provided  that  the  price  should  be 
determined  by  the  award  of  a  surveyor,  the  Court  of 
Appeal  in  Chancery  held  that  the  vendor  must  pay  the 
outgoings  up  to  the  date  of  the  award,  and  was  entitled 
to  interest  only  as  from  that  date,  although  the  con- 
tract also  contained  a  clause  providing  that  the  purchase 
should  be  completed  and  the  purchase-money  paid  at  a 
time  which,  in  the  events  which  happened,  arrived 
more  than   fourteen  months  before  the  award  was 
made.' 

§  1410.     Fourthly,   the  purchaser    is   discharged  Pnwfciaae- 
from  his  primd  facie  obligation  to  pay  interest  on  the  propnated 
unpaid  purchase-money  where  the  purchase-money  has  giyen  to 
been  appropriated  by  him  and  has  been  unproductive,*  '^*^^'' 
and  notice  to  this  e£Pect  has  been  given  by  the  pur- 
chaser to  the  vendor.*    ^^  Where  nothing  appears  to 

^  Carrodw  y.  Sharp,  20  Bear.  56.  disapproved  of  in  jS^  PigoU  &  G,  W, 

>  M<mro  y.  Taylor,  3  Mao.  &  Q.  B.  Co.,  18  Oh.  D.  186. 

713.  *  In  Be  BUey  to  Btreatfidd,  34 

s  Coiling  y.  Great  NoHhem  Bail-  Oh.  D.  386.    As  to  the  lesnlt  where 

way  Co,,  18  W.  B.  121 ;  21  L.  T.  N.  the  purchaser  makes  any  profit  on 

S.  17.    In  this  case  the  possession  the  appropriated  money,  see  infra^ 

appears  to  haye  been  yacant  during  §  1451. 

the  period  in  dispute.    OX.  Be  Ec-  ^  PoweU  y.  Mariyr^  8  Yes.  146 ; 

deehiU  Local  Board,  13  Gh.  D.  365;  BoberU  y.  Maeeey,  13  Yes.  561 ; 
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^^^'   occasion  the  delay,"  said  Lord  Cottenham,  "the  rule 


no  doubt  is,  that  if  the  purchaser,  who  on  the  face  of 
the  contract  is  under  the  necessity  of  paying  on  a 
certain  day,  sets  apart  his  money,  and  gives  notice 
that  it  is  ready,  interest  stops  from  that  time,  provided 
it  be  shown  that  he  made  no  interest  of  it."^  And 
even  in  contracts  by  railway  companies  taking  land 
imder  their  compulsory  powers,  where  the  owner  makes 
default  in  completing  the  sale,  interest  will  cease  upon 
appropriation  of  the  purchase-money,  with  notice  that 
it  is  unemployed,^ 
^Kaai  §  1411.  The  general  rule  which  we  have  been  dis- 
reservedto  cussiug  may,  of  courso,  bc  excluded  by  express  stipu- 
lation, as  where  conditions  of  sale  reserved  the  rents  to 
the  vendor,  which  was  held  to  exonerate  the  purchaser 
from  the  payment  of  interest  on  the  unpaid  purchase- 
money.^ 
Dday  g  1412.     The  contract  very  commonly  contains  a 

cause  condition  to  the  effect  that  the  purchaser  shall  pay 
interest  from  the  day  appointed  for  completion  from 
whatever  cause  the  delay  may  arise.  In  a  case  decided 
in  the  year  1822,  Leach  V.C.  held  that  the  mere  fact 
of  the  delay  having  arisen  on  the  part  of  the  vendor 
did  not  release  the  purchaser  from  the  obligation  of 
such  a  condition,  and  that  accordingly  he  was  bound 
to  pay  interest :  *  and  in  a  case  where  the  conditions  of 
a  sale  imder  the  Court  stipulated  for  payment  of  the 
purchase-money  on  a  certain  day,  and  that,  if  from 
any  cause  whatever  it  should  not  then  be  paid,  interest 
should  be  paid  at  51.  per  cent. ;  and  there  was  great  diffi- 

Dyaon  y.  Hornby^  4  De  G.  &  Sm.  '  Begen^s  Canal  Co.  y.  Ware,  23 

481 ;  Howland  y.  Norris,  1  Oox,  59 ;  Beay.  576. 

Begenfa  Canal  Co.  y.  Ware,  23  Beay.  •  Brooke  y.  Champemowne,  4  CL 

575.  Cf.  KeraJiaw  y.  Kerahaw  (pur-  &  Fin.  589,  611. 

ohaser  in  possession),  L.  B.  9  Eq.  ^  Eadaile  y.  Stephenaon,  1  S.  &  S. 

56.  122.    See  Lord  St.  Leonards'  ob- 

^  In  De  Viame  y.  De  Viame,  1  seryations  on  tliis  point,  St.  Leon. 

Mao.  &  G.  352.  Vend.  529  et  aeq. 
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culty  and  delay  on  the  vendor^s  part ;  Lord  Langdale   ^^  ^' 

M.R.  ordered  the  payment  of  interest  according  to  the 

contract,  but  without  prejudice  to  any  application  for 
compensation.* 

§  1413.  However  in  another  case,  where  there  J^onfiy. 
was  a  stipulation  that  if,  by  reason  of  any  unforeseen 
or  unavoidable  obstacles,  the  purchase  should  not  be 
completed  by  the  day  fixed,  the  purchaser  should  from 
that  day  pay  interest  at  51.  per  cent,  on  his  purchase- 
money  and  be  entitled  to  the  rents,  and  the  vendor  did 
not  show  a  good  title  till  long  after  the  specified  day, 
Leach  V.C.  held  that  the  stipulation  would  not  make 
interest  run  before  the  time  when  a  good  title  was 
shown,  but  would  only  affect  its  rate.* 

§  1414.  In  the  case  of  De  Visme  v.  De  Vwne.^  the  -D^rwrn^v. 
effect  of  such  conditions  was  very  elaborately  con- 
sidered by  Lord  Cottenham,  and  his  Lordship  held 
that  a  condition  for  the  payment,  in  case  of  delay,  of 
interest  from  the  day  appointed  for  completion,  from 
whatever  cause  the  delay  might  have  arisen,  did  not 
apply  to  a  case  of  the  vendor's  own  default,  but  that 
in  that  case  interest  ran  only  from  the  time  when  a 
good  title  was  shown.  "  There  are  two  ways,"  said 
his  Lordship,  "  in  which  this  case  may  be  met  in 
argument  and  upon  principle.  It  may  either  be  con- 
sidered that  that  which  has  happened  is  not  within  the 
contract,  that  is,  that  the  party  never  did  mean  to  con- 
tract that  he  would  pay  interest,  although  he  might  be 
prevented  from  having  the  benefit  of  his  purchase  by 
the  default  of  the  vendor,  and  in  this  view  it  is  the 
ordinary  case  of  doing  justice  between  the  parties,  an 

^  Oreenwood  y.  Churchill,  8  Bear,  dfiion  in  Eedaile  y.  Stephenson  (IS. 

413.   In  this  case  the  purchaser  had  &  S.  122),  supray  §  1412,  and  Lord 

taken  possession,  but  the  only  ques-  St.  Leonards   thought   it   wrong, 

tion  that  arose  was  as  to  interest.  St.  Leon.  Vend.  521. 

'  Monk   y.   Huskiaaon,   4  Buss.  1  Mac.  &  G-.  336,  reyersing  the 

121,  n.    This  case  seems  irrecon-  decision  of  Wigram  Y.C.,  13  Jur. 

cQeable  with  the  same  V.C/s  de-  205. 

F.  S  S 
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^Q^J'   event  having  arisen  which  was  not  expressly  provided 
'  for  by  the  contract ;  or  it  may  be  considered  that 

interest  must  be  paid  upon  the  purchase-money, 
according  to  the  terms  of  the  contract,  although  the 
vendor  has  not  performed  his  part  of  the  contract,  and 
the  purchaser  has  been  thereby  exposed  to  damage  (the 
damage  being  the  difference  between  the  interest  and 
the  annual  value  of  the  property),  and  then,  although 
this  is  a  departure  from  the  terms  of  the  previous  con- 
tract, which  the  Court  would  not  regard  as  a  bar  to 
decreeing  a  specific  performance,  yet  that  the  Court 
will  in  this  case  regard  it,  by  giving  to  the  purchaser 
compensation  for  the  loss  he  has  sustained  by  the  non- 
performance of  the  whole  contract  by  the  vendor,"  * 
"  My  opinion,"  said  his  Lordship,  in  conclusion,'  "  is, 
that  the  vendors  being  in  default,  the  delay  having 
been  occasioned  by  their  not  performing  their  part  of 
the  contract,  are  not  to  exact  from  the  purchaser  the 
payment  of  interest  until  the  time  they  showed  a  good 
title  on  their  abstract :  the  effect  of  that  is  to  postpone 
the  day  agreed  on  for  the  completion  of  the  contract, 
until  the  time  when  the  vendors  put  themselves  right, 
and  showed  their  title  to  be  good  on  the  abstract. 
The  result  therefore  is,  that  until  that  time  there 
would  be  no  demand  to  be  made  by  the  vendors  for 
the  payment,  and  therefore  the  interest,  which  was  to 
stand  in  the  place  of  that  payment,  had  not  com- 
menced to  run :  it  did  run  when  they  showed  a  good 
title,  and  not  before." 
Analogies  §  1416.  The  cascs  at  Common  Law,  deciding  that 
Gotten-  the  exception  in  a  charter-party  as  to  pirates  will  not 
de^on.  he  held  to  exempt  the  owners  from  liability,  where  the 
ship  has  fallen  into  the  hands  of  pirates  by  the  master's 
negligence,®  and  that  a  stipulation  in  a  bill  of  lading 

i  1  Mac.  &  a.  at  p.  348.  '  Abbott  on  Shipping  (12ih  ed.), 

2  1  Mac.  &  G.  at  p.  363.  330 ;  Be  IMhtchild  y.  Boyal  Mail 

SUam  Packet  Co.^  7  Ex.  736. 
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exempting  the   carrier  from  liability  in  respect  of   ^^J- 

leakage  and  breakage  will  yet  not  comprise  leakage 

and  breakage  caused  by  his  negligence  or  that  of  his 
servants,*  seem  to  furnish  close  analogies  with  the 
decision  in  De  Visme  v.  De  Visme.'^  It  is  in  fact  an 
instance  of  the  general  principle,  that  no  man  shall 
take  advantage  of  his  own  wrong. 

§1416.     Still,  the  decision  in  De  Visme  y.  De  Visme  Saoh 
was  an  innovation,  and  the  principles  which  it  applied  tiona  con- 
to  conditions  of  the  kind  now  under  consideration  have  u^uy. 
not  been  accepted  by  co-ordinate  authority'  as  sup- 
planting the  former  rule  of  the  Court — which  was  and, 
it  is  conceived,  now  is,  that  such  conditions  are  to  have 
effect  given  to  them  according  to  the   natural  and 
literal  meaning  of   their  words,   except  only  where 
ibere  is  bad  faith,  vexatious  conduct,  or  gross  negli- 
gence— ^in  other  words,  something  amounting  to  tailjul 
default — on  the  part  of  the  vendor,  disentitling  him, 
in  the  view  of  the  Court,  to  the  benefit  of  the  stipula- 
tion.* 

§  1417.     Therefore  delay  arising  from  mere  acci-  What 
dent,  or  from  something  which  the  vendor  could  not  wiunot 
have  guarded  against,  or  from  difficulties  occasioned  p^SiSSaer. 
by  the  state  of  the  title,  is  not  enough  to  exempt  the 
purchaser  from  the  payment  of  interest  in  such  cases, 
even  though  the  difficulties  may  be  such  as  to  justify 
the  purchaser  in  refusing  to  complete  till  they  are 
removed.*     Indeed,  it  may  fairly  be  said  that  the 


»  Phillips  V.  Clarhy  26  L.  J.  0.  P.      dale  M.B.  simply  obeyed  Lord  Oot- 


168. 

'  1  Mac.  &  G.  336. 

>  Shervfin  y.  ShakspeaVf  5  De  G. 
M.  &  G.  517  (varying  S.  C.  17  Bear. 
267) ;  WilliamB  v.  Olenton,  L.  B.  1 
Oh.  200  (S.  C.  34  Bear.  528).  Con- 
sider Birch  Y.  Podmore,  St.  Leon. 
Tend.  521, 523,  and  Oxenden  y.  Lord 
I^lmouthy  id.  523.  In  RoberUon  v. 
ShOUm  (12  Beav.  363),  Lord  Lang- 


tenham's  decision  in  De  Visme  y. 
De  Visme f  uhi  supra, 

*  St.  Leon.  Vend.  523.  See  too 
Herbert  y.  Salisbury  and  Yeovil 
Railway  Co,,  L. B.  2  Eq.  221 ;  infra, 
§  1448 ;  and  see  further  as  to  what 
is  wilful  default,  In  re  Young  and 
Harston,  31  Gh.  D.  168. 

*  Sherwin  y.  Shakspear,  Williams 
y.  Ohnton,  uhi  supra. 
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insertion  of  such  a  condition  in  a  contract  shows  that 
the  possibility  of  delay  arising  on  the  vendor's,  no  less 
than  on  the  purchaser's,  part  is  from  the  first  contem- 
plated by  both  parties,  and  that  there  can  therefore 
be  no  hardship  on  the  purchaser  in  holding  him,  subject 
only  to  the  admitted  exceptions  already  mentioned,  to 
the  literal  performance  of  the  condition. 

§  1418.  In  accordance  with  the  rule  stated  in  the 
last  section  but  one,  it  has  been  held  that  the  fact  that 
a  sufficient  abstract  is  not  delivered  in  time  will  not  de- 
prive the  vendor  of  the  interest  which  he  has  stipulated 
for :  ^  so  again  in  a  case  where  there  was  a  condition  of 
the  kind  now  under  discussion,  and  delay  arose  from 
circumstances  under  which  the  Court's  approbation 
(which  was  necessary  to  the  sale)  was  to  be  obtained, 
and  neither  party  was  to  blame,  the  vendors  were  held 
to  be  entitled  to  interest  by  force  of  the  condition, 
although  the  interest  greatly  exceeded  the  amount  of  the 
rents  of  the  land :  ^  and  so  where,  there  being  a  similar 
condition  in  the  contract,  it  became  necessary,  in  order 
to  make  a  good  title,  that  a  suit  should  be  instituted  to 
procure  the  rectification  of  the  power  under  which  the 
vendors  sold,  the  purchaser  was  held  bound  to  pay 
interest  from  the  day  named  for  completion.^ 

§  1419.  The  condition  of  course  applies  where  the 
delay  arises  from  an  untenable  objection  taken  on  the 
part  of  the  purchaser:*  it  operates  also  where  the 
delay  arises  from  the  act  of  God,  as  the  death  of  the 
vendor.* 

§  1420.  Whether,  where  there  is  a  condition  of 
this  kind,  a  purchaser  can  nevertheless  exempt  himself 
from  the  payment  of  interest  by  specially  investing 


1  Rowley  v.  Adams,  12  Bear.  476. 
See  also  Cowpe  y.  Bakewdl,  13  Beay. 
421 ;  Dyson  y.  Hornby ,  4  De  Q-.  & 
Sm.  481 ;  Vickers  y.  Hand,  26  Beay. 
630. 

'  Teivart  y.  Lawson,  3  Sm.  &  Qif . 


307. 

'  Lord  Palmerston  y.  Turner,  33 
Beay.  524. 

*  Storry  y.  Walsh,  18  Beav.  559. 

*  Bannerman  y.  Clarke,  3  Drew« 
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the  purchase-money,  and  giving  the  vendor  notice   ^q^J' 

that  it  has  been  thus  appropriated  to  the  piuposes  of 

the  contract,  seems  to  be  at  least  doubtful.^  On  prin- 
ciple there  seems  no  reason  why  a  contract  by  A.  to 
pay  interest  to  B.  should  be  satisfied  by  A.'s  placing 
the  money  at  interest  with  C,  and  giving  notice  of  the 
fact  to  B.  In  a  recent  case,  North  J.  held  that  the  pur- 
chaser's obligation  to  pay  interest  was  not  satisfied  by 
having  the  money  standing  ready  at  his  bankers,  and 
giving  notice  of  this  fact  to  the  vendor.*  In  another 
case,  however,  Bacon  V.C.  declared  that  a  purchaser 
could  not,  imder  circumstances  of  undue  delay  in  con- 
sequence of  the  vendor's  acts,  be  required  to  pay 
higher  interest  than  that  allowed  by  the  bank  at  which 
she  had  deposited  the  purchase-money.® 

§  1421.     The  Court  will  construe  a  condition  fixing  Condition 
the  time  from  which  interest  is  to  run  in  connection  teregtde- 
with  another  fixing  the  time  for  the  delivery  of  the  S^Ti- 
abstract :  so  that  where  there  is  a  condition  that  the  ^^^^^ 
abstract  shall  be   delivered  by  a  certain   day,  and 
interest  shall  begin  to  run  from  another  and  subse- 
quent day,   and  a  perfect   abstract   is  in  fact  not 
delivered  till  after  the  time  fixed  for  that  purpose, 
interest  will  not  run  from  the  day  specified  in  that 
behalf,  but  from  a  day  so  long  after  the  actual  delivery 
of  a  perfect  abstract,  as  the  day  stipulated  for  the 
commencement  of  interest  was  after  the  day  stipulated 
for  the  delivery  of  the  abstract.* 

§  1422.     The  amount  on  which  the  purchaser  pays  intereet, 
interest  is  the  purchase-money  less  the  deposit :  and  amount 

payable. 

I  Ckympare  Be  Visme  y.  Be  VUme,  >  Be  Riley  to  Streaifield,  34  Oh.  D. 

1  Mao.  &  G.  336,  and  Vicker^  y.  386. 

Hand,  26  Beay.  630,  with  WiUiamB  ^  In  re  MonckUm  and  Gilzean,  28 

y.  QUnUmy  L.  B.  1  Gh.,  foot  of  Gh.  D.  555. 

p.  206,  and  Denning  y.  Henderson,  ^  Sherwin  y.  Bhakepeary  5  De  Q-. 

1  De  a.  &  Sm.  689 ;  and  /n  re  QcUds  M.  &  G.  517,  paxticolarly  p.  536. 
find  Norton,  33  W.  B.  333. 
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this  applies  even  where  the  action  may  have  been 
■  made  necessary  by  the  purchaser's  conduct.^ 

§  1423.  The  vendor  is  not,  it  seems,  generally 
liable  to  pay  interest  on  the  deposit,  if  the  contract 
proceed.* 

§  1424.  The  rate  of  interest  usually  allowed  is 
4  per  cent.*  But  this,  of  course,  may  be  varied  by 
contract.* 

In  one  case  interest  at  the  rate  of  5  per  cent,  was 
given,  where  the  circumstances  did  not  justify  the 
delay  in  paying  the  money,  the  then  Lord  Chief 
Baron  (sitting  for  Plumer  M.R.)  observing,  "  that  he 
had  always  been  of  opinion,  that  a  party  withholding 
money  from  a  person  entitled  to  it,  ought  to  pay  to 
the  person  thus  injm'ed  the  interest  which  he  might 
have  made  of  it,  if  it  had  been  paid  before.'**  But 
this  does  not  appear  to  be  the  rule  of  the  Court.* 

§  1426.  The  fact  that  a  purchaser  has  been 
making  profit  by  his  money  whilst  it  is  at  his  risk, 
and  he  is  liable  to  interest,  is  no  ground  for  increasing 
the  i-ate  of  interest  payable  to  the  vendor.^ 

§  1426.  Whenever  a  purchaser  has  to  pay  interest 
to  the  vendor,  he  is  entitled,  on  making  the  payment, 
to  deduct  the  income  tax  on  the  amount  of  the 
interest.® 

§  1427.  The  vendor  in  receipt  of  tenants'  rents  is 
generally  charged  only  with  the  rents  he  has  received, 
but  he  may,  under  certain  circumstances,  be  charged 
with  those  which  without  his  wilful  neglect  or  default 
he  might  have  received.* 


^  Bridges  v.  Robinson,  3  Mer.  694. 
2  St.  Leon.  Vend.  524. 
'  Calcra/t  y.  Boehuck,  1  Ves.  Jun. 
221. 

*  E,g,  Firth  v.  Midland  Bailvxiy 
Co,,  L.  B.  20  Eq.  100,  114. 

•  BumeU  y.  Bromn,  IJ.  &  W.  at 
p.  175. 


•  St.  Leon.  Vend.  528. 

7  Acland  y.  Cfais/ord,  2  Mad* 
28. 

B  See|)0rMalm8V.C.  in  Crone  y. 
Kilpin,  L.  B.  6  Eq.  at  p.  335.  See 
too  Bebb  y.  Bunny,  1  K.  &  J.  216, 
cited  infra,  }  1473. 

^  Acland  y.  Oais/ord,  2  Mad.  28; 
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§  1428.     In  a  case  before  Plumer  M.R.  the  vendor   ^^^7' 
was  so  charged,  where  the  circumstances  which  justified  ^j^^ 
this  charge  appear  to  have  been  the  facts  that  the  default. 
rents  had  been  allowed  to  run  in  arrear,  and  that  it 
was  through  the  vendor's  fault  that  the  purchaser  was 
not  able  safely  to  take  possession.^     But  in  a  case 
where  the  vendor  was   similarly   charged  by   Lord 
Romilly  M.R.,  the  judgment  was  reversed,  on  appeal, 
by  Knight  Bruce  and  Turner  L.J  J.,  who  decided  that, 
in  the  absence  of   special  circumstances,  the  vendor 
will  not  be  charged  with  the  rents  which  he  might 
have  received  without  wilful  default,  and  that  he  will 
not  be  subjected  to  any  inquiiy  unless  there  be  evidence 
that  he  has  in   some   way   acted  otherwise  than  a 
prudent  owner  would  have  done.^ 

§  1429.     The  vendor  in  possession  is  therefore  not,  ^®°^°?|.g 
as  has  sometimes  been  said,  in  the  position  of  a  bailiff  to  pur- 
at  Common  Law  to  the  purchaser ;  for  such  a  bailiff 
is  answerable  not  only  for  his  actual  receipts,  but  for 
what  he  might  have  made  of  the  lands  without  his 
wilful  default.^ 

§  1430.  Inasmuch  as  the  outgoings  of  an  estate  Out- 
virtually  represent  the  (or  part  of  the)  difference 
between  the  gross  and  the  net  rents,  and  may  accord- 
ingly be  regarded  as  included  in  the  former,  the 
liability  to  discharge  them  is,  it  is  conceived,  in  the 
absence  of  stipulation,  incident  to  and  conterminous  with 
the  right  to  receive  the  rents.  In  a  case  where  the 
conditions  of  sale  of  leaseholds  stipulated  that  all  out- 
goings up  to  the  day  of  completion  should  be  cleared 
by  the  vendors,  it  was  held  that  an  apportioned  part, 
from  the  quarter-day  last  preceding  to  the  day  for 

FhiUtps  Y.  Silvester,  L.  E.  8  Gh.  173;  See  also  Howell  y.  Howelly  2  My.  & 

Seton,  1305.  Or.  478,  and   compare  St.  Leon. 

»  Wilson  V.  Olapham,  1  J.  &  W.  Vend.  519. 

36.  »  Co.  litfc.   172,  a;    Wheeler  v. 

»  Sherwin  v.  Shakepear,  17  Beay.  Home,  WiUee,  208. 
267 ;  S.  C.  5  De  G.  M.  &  G.  517. 
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completion,  of  the  current  ground-rent  was  an  outgoing 
within  the  meaning  of  the  condition,  and  must  be  paid 
or  allowed  to  the  purchaser  by  the  vendors.^ 

§  1431.  If,  after  the  contract,  and  before  the  pur- 
chaser takes,  or  ought  to  take,  possession,  any  de- 
terioration take  place  by  the  conduct  of  the  vendor 
or  his  tenants,  he  will  be  accountable  for  it  to  the 
purchaser.*  ^^  He  is  not  entitled  to  treat  the  estate 
as  his  own.  If  he  wilfully  damages  or  injures  it,  he  is 
liable  to  the  purchaser ;  and  more  than  that,  he  is  liable 
if  he  does  not  take  reasonable  care  of  it."*  And  this 
liability  may  be  enforced  by  action,  even  after  a  con- 
veyance made  in  ignorance  of  the  facts.* 

§  1432.  Where  a  purchaser  had  paid  his  money 
into  Court  under  an  order,  and  was  held  entitled  to 
compensation  for  deterioration,  which  had  taken  place 
while  the  vendors  retained  possession,  he  was  allowed 
the  amount  out  of  his  purchase-money,  with  interest 
at  4  per  cent.,  and  the  costs  of  an  issue  to  ascertain 
the  amount  of  damage.*^ 

§  1433.  Again,  where  vendors  insisted  on  continu- 
ing in  possession  pending  certain  disputes,  and  allowed 
the  property  to  fall  into  a  state  of  dilapidation.  Lord 
Selbome  allowed  the  purchaser  to  set  off  against  the 
interest  payable  by  him  the  amount  of  rent  which  the 
vendors  might,  but  for  their  wilful  neglect  and  default, 
have  received,  and  also  the  amount  of  the  deterioration.* 

§  1434.  In  another  case,  where  the  purchaser 
(plaintiff)  alleged  that  the  vendors  (defendants)  had 


1  Laiues  v.  Oibson,  L.  E.  1  Eq. 
135.  Of.  Williams  t.  East  London 
Railway  Co.,  18  W.  R.  159;  and  see 
further,  as  to  outgoings,  Carrodus 
T.  Sharp  (20  Beav.  56,  58),  cited 
supra^  §  1402 ;  Midgley  v.  Coppock, 
40  L.  T.  870. 

«  Foster  v.  Deacon,  3  Mad.  394. 
See  too  Counter  v.  MacpTiersoUy  6 


Moo.  P.  C.  G.  83 ;  stymi,  §  912. 

3  Per  Jessel  M.E.  in  LyeagJU  v. 
Edwards,  2  Oh.  D.  at  p.  507. 

*  Clarke  v.  Bamuz,  L.  E.  (1891) 
2  Q.  B.  456. 

*  Ferguson  v.   Tadman,   1  Sim. 
530. 

*  FhilUps  V.  Silvester,  L.  B.  8  CL 
173. 
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since  the  date  of  the  contract  let  the  property  (an  oil  ^^  ^' 

mill,  with  plant  and  machinery,)  to  third  parties,  and 

that  the  plant  was  daily  being  deteriorated  and  worn 
out  by  the  improper  nser  thereof  by  the  defendants' 
tenants,  it  was  held  that  the  plaintiff  was  entitled  to 
discovery  from  the  defendants  of  the  names  of  the 
persons  to  whom,  and  the  term  for  which,  the  property 
had  been  let.^ 

§  1436.     The  vendor's  accountability  for  deteriora-  Duty  of 
tion  arises  out  of  his  constructive  trusteeship ^  for  the  toreJS; 
purchaser.    Therefore,  if  the  vendor  of  a  farm  subject  **™* 
to  a  yearly  tenancy  finds  and  knows,  before  the  day 
for  completion  arrives,  that  it  will  be  impossible  to 
complete  on  that  day,  and  that  the  tenancy  will  deter- 
mine before  actual  completion,  then,  inasmuch  as  it  is 
his  duty,  as  a  trustee  for  the  purchaser,  to  keep  the 
property  in  a  proper  state  of  cultivation,  he  ought  to 
relet  it  on  a  yearly  tenancy;  unless  the  purchaser, 
being  asked  what  he  wishes  to  be  done,  is  willing  to 
run  the  risk  of  it  being  unlet,  and  will  guarantee  the 
vendor  against  any  loss  that  may  arise  to  him  in  case 
the  purchase  goes  off.^ 

§  1436.  In  a  case  that  came  before  the  Privy  Vendor 
Council,  the  vendor  of  a  coal  mine,  having,  during  ^e.  ^ 
delay  of  completion,  worked  the  mine  for  his  own  bene- 
fit, was  held  bound  to  pay  to  the  purchaser  the  value 
in  situ  naturali  of  the  coal  taken,  i.e.^  its  market  value 
at  the  place  where  it  was  to  be  sold,  less  the  costs  of 
severing  it  and  taking  it  from  the  mine  to  that  place.* 

§  1437.    On  the  other  hand,  the  purchaser  will  have  Deterio- 
to  bear  the  loss  from  deterioration  in  the  following  bome  by 
cases :  First,  where  it  occurs  after  the  time  at  which  he  ^^°  "^'' 
ought  to  have  taken  possession.* 

1  Diaxm  v.  Fraser,  L.  E.  2  Eq.  *  Brown  v.  DibhSy  26  W.  E.  776, 

497.  folio-wing  the  principle  of  Jegon  y. 

»  See  supra,  §  1395.  Vivian,  L.  E.  6  Ch.  742. 

'  Earl  of  Egmont  Y,  Smith,  6  Ch.  *  Binks  v.  Lord  Bokeby,  2  Sw. 

D.  469, 475,  222 ;  Minchin  y.  Nann,  4  Beay.  332, 
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^^7"       §  1438 .    Secondly,  where  it  occurs  during  the  period 
in  which  the  vendor  is  in  possession,  but  is  the  result 


Foeses- 

sion  of  of  accident,  without  the  fault  of  the  vendor :  so  that 
aod-  where  during  this  period  the  vendor  was,  in  conse- 
quence of  such  an  accident,  compelled  to  expend  money 
on  or  in  respect  of  the  property,  as  in  shoring  it  up,  or 
removing  rubbish  which  had  fallen  on  a  neighbour's 
property,  the  vendor  was  held  entitled  to  have  this 
repaid  by  the  purchaser :  but  the  Court  refused  to  make 
the  purchaser  pay  the  expenses  of  a  reference  to  the 
Master  in  relation  to  the  repairs,  though  that  had  been 
proper  for  the  protection  of  the  trustees  of  the  estate.^ 
Pm-chaser       S  1439.     Thirdly,  where  the  deterioration  is  due  to 

the  oaiise 

of  the       the  purchaser  himself,  the  loss  must  fall  on  him,  though 

mischief.  .     •  •  m"L  i  t_  j 

not  m  possession.  Tnus,  where  a  purchaser  agreed 
with  a  tenant  of  the  estate  that  he  should  give  up  pos- 
session if  the  purchaser  had  a  conveyance  by  a  certain 
time,  and  the  tenant,  misconstruing  the  agreement, 
gave  up  possession  though  the  purchaser  had  not  the 
conveyance ;  the  purchaser  was  held  to  be  the  innocent 
cause  of  the  mischief,  and  so  responsible  for  the  dete- 
rioration which  resulted.* 
Vendor  §  1440.    The  cascs  which  arise  where  the  vendor  is 

^^"    himself  in  personal  occupation  of  the  estate  correspond 
^^^'        with  those  where  he  is  in  receipt  of  the  rents,  except 
that,  instead  of  having  to  pay  over  the  rents  received 
from  others,  he  will  have  to  pay  to  the  purchaser  an 
occupation  rent  to   be  set  upon   the   estate,  himself 
receiving  interest  in  return.* 
MdtropoU'       8  1441.    In  a  recent  case,  the  contract  having  stipu- 
way  Co.  V.  lated  that,  from  the  day  named  for  completion,  the 
Drfnes.     piipchaser  should  receive  "  all  rents  and  profits,"  the 
vendors,  remaining  in  occupation  of  the  property  after 
that  day,  were  held  bound  to  pay  a  fair  occupation 

*  EoberUon  v.  SkeUon,'^      Beay.         »  Harford  v.  Furrier,  1    Mad, 
360.  532. 

'  Dyer  v.  Eargrave,  10  Ves.  605. 
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rent  for  the  interval  which  elapsed  before  the  purcheise  ^^J* 
was  completed.^ 


S  1442.    No  such  occupation  rent,  however,  will  be  F'^^*^? 

_  "  •■•  '  '  in  defaalt. 

allowed  where  the  purchaser  ought  under  the  contract 
to  have  taken  possession,  and  the  vendor  has  continued 
in  possession  only  by  reason  of  the  purchaser's  wrong- 
doing.* 

§  1443.  Thus  where  the  property  (a  tavern)  was  inatanoe. 
occupied  by  the  vendor,  a  licensed  victualler,  for  the 
purposes  of  his  business,  and  the  purchasers,  a  railway 
company,  having  made  default  in  payment  of  the 
purchase-money  on  the  day  named  for  completion, 
the  vendor  continued  the  business  on  his  own  behalf, 
but  under  great  inconvenience,  all  his  arrangements 
having  necessarily  to  be  made  subject  to  determination 
on  payment  of  the  purchase-money,  it  was  held  that 
the  purchasers  were  not  entitled  to  any  allowance  by 
way  of  occupation  rent.* 

§  1444.     Where  the   Court   fixes  an   occupation  inoome- 
rent  to  be  paid  by  the  vendor,  he  will,  it  seems,  be  a^wanoe, 
allowed  to  deduct  the  income-tax  on  it  as  a  ^^just 
allowance ; "  but  the  Court  will  not  insert  any  express 
provision  on  the  point  in  the  judgment.* 

II,   Where  the  purchaser  is  in  possession. 

§  1446.     It  follows  from   the  principles  already  Purchaser 
stilted  and  discussed  in  this  chapter  that  generally,  in  ^onmost 
tlie  absence  of  stipulation,  a  purchaser  in  possession  of  ^."^ 
the  estate  which  is  the  subject-matter  of  the  contract 
must  pay  interest  on  the  unpaid  purchase-money  from 
the  time  when  his  possession  under  the  contract  com- 
menced until  completion.*^ 

1  Mdropoliian    Railway    Co*    y.  Co.,  L.  B.  5  Oh.  716. 

DtfrUsy  2  Q.  B.  D.  189;  affirmed,  «  Bherwin  y.  Shak^pear,  5  De  Q. 

id.  387.  M.  &  G.  517,  532. 

'  Dakin  y.  Cope,  2  Buss.  170, 181.  »  See  mpra,  §  1399 ;  and  Fludyer 

'  LeggoU  y.  Metropolitan  Railway  y.  Cocker,  12  Yes.  at  p.  27 ;  BinkB 
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^ChJ'  §  1446.  The  rule  that  the  purchaser  in  possession 
fjj^Q^gi^  shall  pay  interest  on  the  unpaid  part  of  the  purchase- 
delay  of     money  will  be  applied  even  in  cases  where  the  delay 

comple-  . 

tion  ow-    arises  from  the  neglect  of  the  vendor,  and  the  purchaser 
vendor,     uiakcs  uo  actual  profit  out  of  the  land.*     "  The  act  of 
taking  possession,"  said  Grant  M.R.,  "is  an  implied 
agreement  to  pay  interest :  for  so  absurd  an  agreement 
as  that  a  purchaser  is  to  receive  the  rents  and  profits 
to  which  he  has  no  legal  title,  and  the  vendor  is  not  to 
have  interest,  as  he  has  no  legal  title  to  the  money, 
can  never  be  implied."* 
Stwe^        §  1447.     Accordingly  where  a  purchase  was  to  be 
intereet     completed  by  a  given  day,  when  the  purchaser  was  to 
have  possession,  and  it  was  provided  that,  if  from  any 
cause  whatever  the  purchase-money   should  not  be 
then  paid,  the  purchaser  should  pay  interest,  and  a 
delay  of  six  months  was  occasioned,  but  innocently, 
by  the  vendor  in  not  delivering  proper  abstracts,  he 
was  put  to  his  election  to  pay  interest  or  give  up  the 
rents,  though  notice  had  been  given  by  the  purchaser 
that  the  money  was  lying  idle.® 
stipuia-         §  1448.    In  a  case  decided  by  Lord  Romilly  M.R.* 
increafiing  the  coutract  provided  that  the  purchasers  should  pay 
^  interest  on  the  purchase-money  at  4  per  cent,  from  the 

time  of  their  taking  possession  until  the  1st  of  July, 
1858  (the  day  for  completion),  at  5  per  cent,  from  the 
last  mentioned  date  until  the  1st  of  January,  1859, 
and  afterwards  at  8  per  cent,  until  payment,  with  a 
proviso  that  the  purchasers  should  not  be  entitled  to 
withhold  payment  of  the  purchase-money  upon  paying 
interest  at  the  higher  rates.  The  purchasers  took  pos- 
session before  the  end  of  1857,  but,  without  any  mis- 

V.  Lord  Rckehy,  2  Sw.  at  p.  226 ;  »  Fludyer  v.  CocAjcr,  12  Ves.  at 

Neaih  New  Oas  Co,  v.  Owyn,  W.  N.  pp.  27,  28. 

1873,  200 ;  Ballard  y.  ShuU,  15  Oh.  ^  Cowpey.Bakewdly  13  Beay.  421. 

D.  122.  *  Herbert  y.  Salisbury  and  Yeovil 

^  Fludyer  y.  Cocker,  12  yes.  25;  Mailway  Co.,  L.  E.  2  £q.  221. 
Ballard  y.  8huU,  15  Ch.  D.  122. 


OF  INTEREST  AND  BENTS.  637 

conduct  on  the  vendor's  part,  completion  did  not  take   ^i^  ^^ 

place  until  1865.     His  Lordship  held  that  the  stipula- ^— ^ 

tion  for  the  payment  of  interest  at  the  rate  of  8  per 
cent,  was  a  separate  and  distinct  contract  which  the 
purchasers  were  bound  to  perform,  and  not,  as  they 
contended,  in  the  nature  of  a  penalty  to  secure  the 
completion  of  the  purchase  within  a  reasonable  time. 
The  case  well  illustrates  the  principle  that  stipulations 
of  this  kind  will  have  effect  given  to  them  according 
to  their  natural  meaning.^ 

§  1449.  Again  where  a  purchaser  under  a  decree  Poeaos- 
accepted  possession,  and  on  a  report  of  an  objection  t^od." 
returned  possession,  he  was  ordered  to  pay  interest 
from  the  time  at  which  he  took  possession,  or  at  which 
a  title  was  shown  under  which  he  might  safely  have 
done  so,  and  even  for  the  time  during  which  he 
returned  the  possession.^ 

§  1460.     But  where  a  purchaser  had  been  let  into  Purchase- 
possession  at  the  intended  time  for  completion,  and  ^priatS 
afterwards,  diflSculties  having  without  any  fault  on  his  g?feS?*^^ 
part  arisen  to  delay  completion,  paid  the  purchase- 
money  into  a  separate  account  at  a  bank,  and  gave 
notice  to  the  vendors  that  the  money  was  appropriated 
to  the  purposes  of  the  contract,  and  that  he  was  ready 
to  complete ;  Lord  Romilly  M.R.  held  that  he  was  not 
chargeable  with  interest  after  the  date  of  his  notice, 
but  must  pay  to  the  vendors  any  interest  he  had 
received  from  the  bank  in  respect  of  the  sum  paid  in.^ 

5  1461.     For  where  the  purchaser  in  possession  i*roflt 

1  n  o      1  •  made  on 

makes  any  profit  on   any  part  of   the   appropriated  appro- 
purchase-money,  he  is  discharged  from  the  payment  pS^haae- 
of  interest  only  in  respect  of  the  purchase-money  on  °^^^^- 
which  he  has  made  no  interest.     Thus  where  a  pur- 

*  See  supra,  §  1416.  »  Kershaw  v.  Kershaw,  L.  B.  9 

'  Binks  T.  Lord  Bokeby,  2  Sw.  Eq.  56,    Bistinguiflh  Dickenson  y. 

222.    See  also  AU.-Qen,  y,  Christ-  Heron,  St.  Leon.  Tend.  516. 

church,  13  Sim.  214. 
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^Oh*^'   ^^^^^j  ^^  entering  into  possession^  paid  the  money 

into  his  bankers,  and  gave  the  vendor  notice  that  he 

was  ready  to  invest  in  such  manner  as  the  vendor 
should  require;  and  during  the  investigation  of  the 
title  kept  a  balance  at  his  bankers  equal  to  the  purchase- 
money,  except  on  four  days,  when  it  was  a  little  less ; 
Leach  V.C.  said  it  was  clear  that  the  purchaser  had 
made  some  profit  with  the  money,  "  first,  because  his 
balance  was  in  a  small  degree  and  for  a  few  days 
reduced  below  the  amount  of  the  purchase-money,  but 
principally  because  the  purchase-money  supplied  the 
place  of  that  balance  which  he  must  otherwise  have 
maintained  at  his  banker's : "  he  therefore  directed  an 
inquiry  as  to  the  average  balance  which  the. purchaser 
had  maintained  at  his  banker's  for  the  three  years 
preceding  the  purchase,  and  the  average  balance 
during  the  period  of  the  investigation  of  the  title,  and 
declared  that  in  respect  of  the  diflFerence  between 
those  balances  he  was  not  chargeable  with  interest  on 
his  piirchase-money.^ 
Contract  §  1462.  So  strougly  docs  the  Court  hold  to  this 
S^gpur"-  principle,  that  a  purchaser  in  possession  shall  pay 
^^  interest  on  the  unpaid  purchase-money,  that  it  will 
interest.     Jq^Jj.  q^  ^j^j  contract  which  appears  to  prevent  the 

application  of  this  rule  by  the  light  of  this  general 
principle  of  justice,  and,  it  seems,  refuse  execution  of 
it  where  it  grossly  violates  this  principle :  for  "  a 
Court  of  Equity  interposes  only  according  to  con- 
science." ^ 
i^emp.  §  1463.  So  that  where  a  contract  stipulated  that 
e^o^.  the  interest  on  the  remainder  of  the  purchase-money 
should  not  commence  till  Lady-day  next,  in  case  the 
title  should  be  perfected  and  the  assurances  executed 
at  that  time;  and  if  not,  then  should  commence  on 

.  I  Winter  y.  Blade$y  2  S.  &  S.  393.      Yend.  514. 
Lord  St.  Leonards  doubted  the  cor-         ^  Fer  Lord  St.  Leonards  in  Birch 
rectness  of  this  decision.    St.  Leon.*     y.  Jby,  3  H.  L.  C  at  p.  698. 
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the  execution  of  such  assurances;  and  the  purchaser   '^^^• 

was  let  into  possession  under  a  stipulation  in  the  con- 

tract  to  that  effect,  but  the  assurances  were  not  exe- 
cuted for  forty  years ;  the  House  of  Lords  held  that 
the  purchaser's  exemption  from  interest,  though  per- 
missible if  the  contract  had  been  speedily  executed, 
would  not,  xmder  such  circumstances  and  with  such 
length  of  time,  be  enforced  by  a  Court  of  Equity.^ 

§  1464.  In  a  recent  Irish  case,  the  purchaser,  who  Pmcbaser 
had  been  allowed  to  go  into  possession  without  pay-  w^f 
ing  the  purchase-money,  and  had  afterwards  been 
forcibly  dispossessed,  sued  for  specific  performance 
and  damages.  He  was  charged  with  interest  for  the 
period  during  which  he  was  in  possession,  and,  as 
from  the  time  when  the  vendor  retook  possession, 
interest  was  not  charged  against  the  purchaser  nor 
the  rents  against  the  vendor;  and  no  damages  were 
given.* 

§  1466.     Where  a  corporation,  acting  under  some  Posseaeion 
special  Act  of  Parliament  incorporating  the  Lands  SatSory 
Clauses  Act,  1845,  takes  possession  of  land  by  virtue  ^^®''' 
of  its  statutory  powers  before  the  price  has  been  ascer- 
tained, the  vendor  is  generally  entitled  to  interest  on 
the  purchase  or  compensation  moneys  from  the  date 
of  the  taking  possession.® 

S  1466.     But    in    a   case  where  a   Local    Board  Prioo.a«- 

^  .  oertamed 

compulsorily  purchased  lands  which  were  subject  to  i^ver- 
tenancies,  and  the  price  of  the  landlords'  [vendors']  jmy. 
interest  was  ascertained  by  the  verdict  of  a  jury,  the 
Court  held  that  interest  was  payable  by  the  purchasers 
from  the  date  of   the  verdict,  notwithstanding  that 
they  could  not  and  did  not  obtain  actual  possession  of 


*  Birch  V.  Joy,  3  H.  L.  0.  665.  land  BaUuoay  Co.,  L.  E.  20  Eq.  100. 

>  Johnston  y.  Johnston,  I.  R.  3  In  ^  Piggott  and  Oreat   Western 

Eq.  328.  Raxltvay  Co.,  18  Ch.  D.  146.    See 

'  Bhys  v.  Ikire  Valley  Railway  also  Re  Shaw  and  Corporation  of 

Co.,  L.  &.  19  Egt-  93 ;  Firth  v.  Mid-  Birmingham,  27  Oh.  D.  614. 
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In  sales 
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estates. 


From 
what  time 
interest 
nms. 


the  property  for  some  time  afterwards ;  but  it  was  at 
the  same  time  held  that,  if  the  vendors  had  received 
any  rents  since  the  verdict,  the  amount  of  those  rents 
would  be  deducted  from  the  interest.^  This  case  has 
been  doubted  by  the  late  M.R.,*  and  certainly  seems 
to  require  reconsiderations 

§  1467.  In  one  case,  where  the  purchaser  had 
been  let  into  possession  under  ^^e  contract,  and  ob- 
jected to  the  title,  he  was  allowed  to  remain  in  posses- 
sion on  payment  of  an  occupation  rent :  but  the  case 
seems  to  have  been  one  of  arrangement,  not  of  strict 
right.® 

§  1468.  In  sales  of  reversionary  estates,  the  pur- 
chaser cannot,  of  course,  be  let  into  actual  possession 
or  receipt  of  the  profits  of  the  estate  purchased.  It 
becomes,  therefore,  necessary  to  inquire  from  what 
period  he  is  to  be  treated  as  if  he  were  in  possession, 
so  as  to  render  him  liable  to  the  payment  of  interest 
on  his  unpaid  purchase-money :  for  the  wearing  away 
of  the  lives,  or  of  the  time  after  which  the  reversion 
will  vest  in  possession,  is  justly  considered  equivalent 
to  possession,  and  as  creating  in  the  purchaser  a  lia- 
bility to  pay  interest.* 

§  1469.  The  purchaser  of  such  an  estate  pays 
interest  from  the  time  at  which  he  became  by  law 
entitled  to  receive  the  rents,*^  which  is  primd  facie  the 
time  fixed  for  completion  of  the  contract ;  ®  or,  where 
the  contract  specifies  no  time  for  completion,  the  time 


1  Re  Ecdeshill  Local  Boards  13 
Ch.  D.  365. 

«  In  Re  PiggoU  and  Great  Western 
Railway  Co,,  ubi  supra;  and  see 
Coiling  v.  Great  Northern  Railway 
Co.,  18  W.  B.  121 ;  21  L.  T.  N.  S. 

17. 

»  Bmith  V.  Lloydy  1  Mad.  83  ; 
B.C.  «. n.  Smith  v.  Jaxkeofn  and 
Lhydy  I  Mad.  618. 


'  See,  in  addition  to  the  subse- 
quent cases,  Davy  y.  Barber,  2  Atk. 
489 ;  Robertshaw  v.  Bray,  14  L.  T. 
101 ;  12  Jur.  224. 

*  Champemowne  y.  Brooke,  3  CL 
&  Fin.  4  (oyemiling  BUmnt  y. 
Blount,  3  Atk.  636). 

•  BaOey  y.  ColleU,  18  Beay.  179 ; 
Wallie  y.  Sarel,  5  De  G.  &  Sm.  429 ; 
Davy  y.  Barber,  2  Atk.  489;  Ouwn 
y.  Davits,  3  Atk.  637. 
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at  which  a  good  title  was  first  shown  or  the  title  was  ^^J/ 

accepted.*    This  may  of  course  be  modified  by  con- 

tract :  so  where  the  contract  stiptdated  that  the  rents 
should  belong  to  the  purchaser  only  from  the  time 
the  contract  was  completed,  the  vendor  was  held  not 
entitled  to  claim  interest  on  the  unpaid  part  of  the 
purchase-money.' 

§  1460.  In  cases  of  sales  of  reversions  under  the  Sale  of 
Court,  interest  will,  it  seems,  run  from  the  time  when  br  the 
the  Chief'  Clerk's  certificate  of  the  result  of  the  sale 
becomes  binding.*  But  where  a  time  is  specified  at 
which  the  money  ought  to  be  paid  into  Court,  that, 
and  not  the  confirmation  of  the  sale,  will,  it  appears, 
be  the  time  from  which  interest  will  run ;  as  in  the 
case  of  an  estate  in  possession  that  would  be  the  time 
at  which  a  purchaser  would  be  entitled  to  enter  into 
the  receipt  of  the  rents.  So  where  the  25th  December, 
1849,  was  appointed  for  the  payment  of  the  money 
into  Court,  but  the  abstract  was  delivered  in  Septem- 
ber, 1851,  and  a  good  title  was  not  made  out  till 
March,  1852,  interest  was  directed  to  be  paid  from 
the  25th  December,  1849.* 

§  1461.     Possession  of  the  estate  and  of  the  pur-  Payment 
chase-money  being,  as  we  have  seen,*  mutually  exclu-  chaae- 
sive,  the  vendor  is  generally  entitled  to  call  on  a  Sto^"^ 
purchaser  in  possession  to  pay  the  purchase-money  ^^^^*™*' 
into  Court. 

§  1462.  Where  the  purchaser  is  in  possession,  and  TMe 
the  vendor  has  disclosed  such  a  title  as  the  purchaser 


1  Enraght  r.  Fitzgerald,  2  Dr.  & 
War.  43,  TeTersiBg  Lord  Flunketfs 
decision  S.  0.  2  Ir.  Eq.  B.  87,  that 
mtereet  should  ran  from  the  date 
of  the  report  of  good  title ;  and  see 
supra,  §  1402. 

*  Brooke  T.  Champemowne,  4  CI. 
&  Fin.  589;  and  see  Weddall  y. 
Nixon,  17  Beav.  160. 

F. 


3  Ex  parte  Maiming,  2  P.  Wms. 
410.  Gf .  Seton,  1397,  1398 ;  Dart, 
Yend.  (oth  ed.),  1200.  See  also 
Child  Y.  Lord  Abingdon,  1  Yes.  Jnn. 
94 ;  Trefusi^  v.  L(yrd  Clinton,  2  Sim. 
359. 

'  WalliB  T.  8arel,  6  De  G.  &  Sm. 
429. 

•  Supra,  §  1399. 

T  T 
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^cT'J'   ^^S^*  ^  accept,  the  vendor's  right  thus  to  proceed  is 

clear.     And  the  Court  will  pursue  this  course  where 

the  purchaser  in  possession  admits  a  good  title,  though 
he  may  claim  the  right  to  object,  it  not  haying  been 
approved  by  Counsel.^ 
^^^^^  §  1463.  On  the  other  hand  it  is  a  general  rule, 
that  where  it  is  through  the  laches  of  the  vendor  that 
the  title  remains  incomplete,  the  Court  will  refuse  an 
application  for  the  payment  of  the  purchase-money 
into  Court.* 
Popohafler  §  1464.  But  whoro  the  want  of  a  good  title's  being 
election,  shown  is  uot  from  the  default  of  the  vendor,  and  the 
purchaser  has  not  prejudiced  the  value  of  the  property 
by  his  dealings  with  it  when  in  possession,  the  Court 
will,  it  seems,  put  the  purchaser  to  his  election,  either 
to  pay  in  his  purchase-money  or  to  give  up  possession. 
Instances.  §  1466.  Thus,  in  a  casc  before  Lord  Eldon,  where 
the  purchaser  was  let  into  possession,  both  parties 
acting  in  the  confidence  that  the  title  would  soon  be 
made  out,  and  that  confidence  was  "not  (to  use  his 
Lordship's  words)  made  good,  and  that  was  a  surprise 
upon  both,"  his  Lordship  expressed  the  opinion  that 
the  purchaser  should  be  put  to  his  election,  either  to 
give  up  possession  or  to  pay  the  money  into  Court : 
but  on  a  subsequent  day  his  Lordship  said  only  that 
the  purchaser  ought,  at  least,  to  pay  interest  on  his 
purchase-money ;  and  the  point  was  ultimately  settled 
by  agreement  between  the  parties.*  And  notwith- 
standing some  doubts  cast  upon  the  wisdom  of  this 
judgment  in  a  subsequent  case  by  Plumer  V.C,  who 
considered  it  to  be  "  the  imprudence  of  the  vendor  in 
letting  the  vendee  into  possession  before  the  questions 
upon  the  title  were  disposed  of,"  *  the  Court  will  gene- 
rally put  a  purchaser  in  possession,  where  the  title  has 

*  Cruichley  v.  Jemin^ham,  2  Mer.  '  Oihson  v.  Clarke^  1 V.  &  B.  500. 
502.  «  Clarhe   y.  EUiiMy  1  Mad.  at 

*  Fox  V.  Birchy  1  Mer.  105.  p.  607. 
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not  been  made  out,  to  his  election,  either  to  pay  in  the   ^^^J' 

purchase-money  or  to  give  up  possession ;  ^  and  the 

Court  did  so  in  one  case  where  it  was  part  of  the  con- 
tract that  5000/.,  part  of  the  purchase-money  (6300/.), 
should  be  secured  by  a  mortgage  of  the  estate.*  In 
some  cases ^  two  months,  and  in  another*  one  month, 
have  been  allowed  the  purchaser  to  elect  whether  of 
the  alternatives  to  accept. 

§  1466.     Where  the  contract  allows  possession  to  Fosseesioii 
be  taken  before  the  completion  of  the  title,  the  Court  to  oon-  ^ 
will  not  generally  order  the  payment  of  the  purchase-  *'****' 
money  into  Court  on  the  score  of  possession.* 

§  1467.  Thus,  where  by  the  contract  the  pur-  i^wy. 
chasers,  a  railway  company,  were  to  be  at  liberty  to  Maiiway 
take  possession  on  depositing  a  specified  sum  of  money 
in  a  bank,  and  they  duly  made  the  deposit  and  entered 
into  possession  of  the  land  and  made  their  railway  over 
it,  though  they  afterwards  for  a  long  time  neglected 
to  complete,  the  Court  of  Appeal  in  Chancery  held 
that  the  vendor  was  not  entitled,  on  interlocutory 
motion,  to  have  the  purchase-money  paid  into  Court.' 

§  1468.     But  in  another  railway  case,  where  the  Oo<>p^ 
purchasing  company  were  by  the  contract  allowed  to  aiuiD.' 
take  possession,  but  the  contract  also  contained  a  clause  co,  ^^ 


1  Clarke  v.  Wilson,  15  Ves.  317 ; 
Smith  y.  Lloyd,  1  Mad.  83 ;  Wtck- 
Tiam  T.  Evered,  4  Mad.  63 ;  Tindal 
V.  Cohham,  2  My.  &  K.  385.  See 
also  King  y.  King,  1  My.  &  K.  442 ; 
and  Curling  y.  Austin,  2  Dr.  &  Sm. 
129,  139  (in  which  case  the  piir- 
cihafler  had  been  in  possession  with- 
out receipt  of  the  rents) ;  Greenwood 
V.  Turner,  1891,  2  Ch.  144. 

*  Tounge  y.  Duncomhe,  You.  275. 
■  '  Tounge  y.  Dunoonibe,  Tindal  y. 
Cobham,  Curling  y.  Austin,  uhi 
mspra, 

^  WiekJuMm  y.  Evered,  ubi  supra. 


»  Morgan  y.  Shaw,  2  Mer.  138 ; 
Qihson  y.  Ckurhe,  1  V.  &  B.  500; 
Odl  y.  Watson,  3  Mad.  225. 

•  Pryse  y.  Cambrian  Railway  Co,, 
L.  E.  2  Gh.  444.  Consider  TomUn- 
son  y.  Manchester  and  Birmingham 
Bailway  Co.,  2  Bail.  0.  104  (where 
the  acts  relied  on  ware  done  under 
a  mistake) ;  Pell  y.  Northampton  and 
Banbury  Junction  Railway  Co.,  L.  B. 
2  Ch.  100,  102 ;  Capps  y.  Norwich 
and  Speeding  Railway  C%>.,  2  N.  B. 
51  (where  Kindersley  V.C.  seems  to 
haye  considered  that  the  company 
had  bought  the  right  to  possession 
by  paying  part  of  the  price). 
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Oh.  T. 


providing  that  the  vendors  should  nevertheless  retain 
their  lien  for  the  unpaid  purchase-money,  and  all  rights 
and  remedies  incident  to  such  lien,  Kindersley  V.C. 
held  that  the  fact  of  the  company  having  been  let  into 
possession  did  not  prevent  the  vendors  from  applying 
to  have  either  payment  into  Court  of  the  unpaid  balance 
of  the  purchase-money  or  delivery  up  of  possession, 
and  he  ordered  such  payment  or  delivery  to  be  made 
within  a  month,  on  the  terms,  however,  that  if  pos- 
session were  delivered  up,  the  vendors  should,  within 
a  fortnight  after  such  delivery,  pay  into  Court  the 
instalment  of  the  purchase-money  which  they  had 
already  received.^ 
FoflSMBoa  §  1469.  If  the  purchaser  happens  to  be  in  posses* 
other  sion  Under  some  other  title  than  the  contract,  this  is  a 
circumstance  against  calling  for  the  payment  of  the 
purchase-money  into  Court;  as  where  the  purchaser 
was  in  possession  not  under  the  contract  for  sale,  but 
as  tenant  to  the  vendor  at  the  time  of  the  purchase  ; ' 
and  where  the  purchaser  was  a  tenant  in  common  with 
the  vendor,  and  had  with  his  consent  been  in  receipt 
of  the  rents  of  the  whole.^ 
Faulkner  8  1470.  In  a  caso  where  the  contract  of  which 
lit.  the  plaintiff  sought  specific  performance  was  that,  when 

a  house  of  the  plaintifE  should  be  completed,  he  would 
grant  to  the  defendant  and  the  defendant  would  accept 
a  lease  of  it  for  twenty-one  years,  and  the  defendant 
took  possession  of  the  house  before  it  was  completed, 
and  occupied  it  for  a  year,  but  refused  to  pay  rent ;  a 
motion  by  the  plaintifE  that  the  defendant  should  be 
ordered  to  pay  the  year's  rent  into  Court  was  refused^ 
on  the  ground  that  the  money  asked  for  was  no  part 


>  Cooper  T.  London^  CJuUJuim,  and  which  appears  to  depend  on  the  cir- 

Dover  Bailtoay  Co.y  14  W.  B.  985.  cumstanoes  stated  by  Sir  Samuel 

'  Bonner  y.  Johnston,  1  Mer.  366.  BomiUy  arguendOy  in  the  case  to. 

s  Freebody  t.  Parry,  Ooop.  91 ;  which  it  is  a  note, 
cf.  Walters  v.  Upton,  Ooop.  92,  n., 
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of  the  contract,  nor  was  the  defendant  in  possession   ^*7' 
under  it/  ^— ^ 


§  1471.  Where  the  mere  taking  possession  of  the  ^^  ^ 
property  does  not  furnish  any  ground  for  ordering  the  »Wp- 
payment  of  the  money  into  Court,  the  order  will  yet 
be  made,  and  without  giving  the  option  of  delivering 
up  possession,  where  the  purchaser  in  possession  com- 
mits acts  of  ownership,  particularly  acts  occasioning 
the  deterioration  of  the  property;*  and  this,  even 
though  the  title  may  not  have  been  made  out,®  or  the 
purchaser  may  be  in  possession  according  to  the  terms 
of  his  contract.*  The  ground  of  this  proceeding  is 
that  by  such  acts  the  purchaser  is  altering  the  property 
which  constitutes  the  security  of  the  vendor  for  his 
purchase-money,  and  diminishing  the  value  of  the 
vendor's  lien  on  the  estate/ 

§  1472.  Hence,  acts  of  ownership  which  are  instanoes. 
clearly  an  improvement  to  the  estate  will  not  support 
such  an  application  to  the  Court  :*  and  hence,  also, 
acts  which  may  not  show  that  the  occupier  considers 
himself  the  owner,  and  so  will  not  justify  a  decree  of 
specific  performance  against  him  without  further  in- 
vestigation  of  the  title,  may  yet  be  a  groimd  for  an 
order  to  pay  the  money  into  Court,  and  the  appoint- 
ment of  a  receiver ;  so  that  in  one  case  stubbing  up 
an  osier-bed,  levelling  the  land  and  filling  up  a  pond, 
were  held  to  justify  an  order  for  payment  and  the 
appointment  of  a  receiver,  but  a  reference  of  title  was 
at  the  same  time  made/    In  another  cetse.  Lord  Eldon 


^  Faulkner  v.  Llewellin,  31  L.  J. 
Gh.  o49. 

*  Fope  V.  Oreat  Eastern  Railway 
Co.y  L.  E.  3  Bq.  171. 

s  Bonner  T.  Johnston,  1  Mer.  366. 

*  Dixon  V.  AeUeyy  19  Vee.  564 ; 
8.  G.  1  Mer.  133,  378,  n. 

>  Cutler  Y.  Simons,  2  Mer.  106, 
"wbere  a  list  of  acts  upon  which 
such    orders   had   been   made    is 


given.  See  also  Fope  y.  Cfreat 
Eastern  Bailway  Co,,  L.  R.  3  Eq. 
171 ;  and  Ballard  y.  8huU,  15  Oh. 
D.  122 ;  Lewie  v.  James,  32  Ch.  D. 
326;  Greenwood  v.  Turner,  1891, 
2  Ch.  144. 

*  Bramley  y.  Teal,  3  Mad.  219. 

'  Oshome  v.  ffarvey,  1  Y.  &  G,  G, 
C.  116, 
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Inoome- 
tax  where 
porchase- 
mon^ 
paid  into 
Couzt. 


Ftooedme. 


PuTchaae- 
money  in 
hands  of 
stake- 
holder. 


took  into  consideration  the  unreasonable  delay  wliich 
had  been  caused  by  the  purchaser  in  possession  as  well 
as  his  acts  of  ownership.^ 

§  1473.  Although,  as  we  have  seen,  where  delay 
occurs  in  the  completion  of  a  contract  and  the  purchase- 
money  bears  interest,  the  purchaser  paying  such  interest 
to  the  vendor  is  entitled  to  deduct  the  income-tax  on 
the  amount  of  the  interest,^  where  the  purchase-money 
is  paid  into  Court,  this  deduction  is  not  allowed: 
because  payment  into  Court  is  not  payment  to  the 
party  as  against  whom  the  purchaser  is  entitled  to 
deduct  the  tax.  However  the  purchaser  may,  it  seems, 
apply  for  the  deduction  when  the  money  is  paid  out  of 
Court.« 

§  1474.  The  order  for  payment  into  Court  may  be 
made  on  motion,* and,  if  circumstances  justify  it,  before 
the  delivery  of  the  defence.**  In  the  Court  of  Chan- 
cery the  order  might  be  made  before  answer,^  even 
though  the  defendant  had  filed  no  aflSdavit  so  as  to 
bring  the  merits  before  the  Court,^  and  though  the  acts 
of  ownership  relied  on  were  not  stated  in  the  bill;® 
and  the  facts  necessary  to  support  such  an  application 
might  be  supplied  by  aflSdavit,  whether  stated  in  the 
bUl  and  not  admitted  by  the  answer,^  or  not  stated  id 
the  bm.^^ 

§  1476.  Where  an  order  for  payment  into  Court 
has  been  opposed,  and  the  money  is  in  the  hands  of  a 


1  Burroughs  v.  OcJcley,  1  Mer.  52, 
376,  n. 

a  Crane  v.  Kilpiriy  L.  E.  6  Eq.  at 
p.  335;  «wjpra,§1426;  Behhy.  Bunny, 
1  K  &  J.  216. 

>  Bebh  V.  Bunny,  1  K.  &  J.  216. 

*  Tindal  v.  Cohham,  2  My.  &  K. 
385;  Wickham  y.  Evered,  4  Mad. 
53.  See  also  Buck  y.  Lodge,  18  Yes. 
450 ;'  and  Ord.  XXXTT.  r.  6. 


*  Bonner  v.  Johnston,  1  Mer.  366; 
Dixon  y.  AsUey,  1  Mer.  133. 

•  E,g,  Cooper  Y.  London,  Chaiham, 
and  Dover  Bxtilway  Co.,  14  W.  B. 
985. 

7  Blackburn  y.  Staee,  6  Mad.  69. 

8  Cutler  y.  Simons,  2  Mer.  103. 
See  now  Ord.  XIX.  r.  4. 

»  Boothby  y.  Walker,  1  Mad.  197. 
"  Crutchley    y.    Jemingham,    2 
Mer.  502. 
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stakeholder  who  afterwards  absconds,  the  loss  has  been  ^;*?^  ^* 

'  Ch.  T. 

held  to  fall  on  the  party  who  opposed  the  order.^ 


§  1476.     It  has  been  decided  that,  when  interest  is  when  in- 
payable  by  a  purchaser  in  possession,  the  time  at  which  comes  due 
it  first  becomes  due  within  the  meaning  of  the  42nd  sto^  of 
section  of  the  Statute  of  Limitations  (3  &  4  William  IV.  ^^**- 
c.  27)  is  the  time  when  the  purchase-money  becomes 
actually  payable,  though  it  (the  interest)  may  have  to 
be  calculated  from  a  much  earlier  date.     In  the  case 
referred  to  the  contract,  made  in  March,  1811,  stipu- 
lated that  the  purchase-money  should  be  paid  on  the 
following  13th  of  May,  but  the  transaction  remained 
uncompleted  for  upwards  of  forty  years  under  circum- 
stances which  kept  alive  the  vendor's  right  to  the 
purchase-money:  it  was  held  that  all  the  arrears  of 
interest  from  the  13th  of  May,  1811,  were  recoverable 
by  the  persons  representing  the  vendor.* 

1  Fentm  v.  Br&ume,  14  Vee.  144 ;      &  Ot,  735.    Of.  S.  0.  8.  n.  Toft  v. 
Burroughs  y.  Oakley,  1  Mer.  52.  StepJiemon,  7  Ha.  1 ;  1  De  G-.  M.  & 

»  Toft  V.  Stevenson,  6  De  G.  M.      G.  28. 


CHAPTER  VI. 


OP  THE  DEPOSIT* 


PabsV.  S  1477.  It  is  common  on  sales  of  real  estate  for 
— ll^  the  purchaser  to  pay  to  the  vendor  at  the  time  of  the 
mentJ*^'  contract  a  portion  of  the  purchase-money  by  way  of 
part  payment.  This  is  very  generally  the  practice  in 
cases  of  sales  by  auction :  *  it  is  the  exception  in  cases 
.  of  sales  by  private  contract.  In  many  other  cases  pay- 
ments are  made  to  the  vendor  by  way  of  instalment 
or  part  payment. 
Deposit.  §  1478.  The  deposit,  unless  paid  on  any  special 
terms,  is  not  merely  part  payment  but  is  an  earnest :  so 
that  on  the  one  hand  if  the  contract  be  performed,  it  is 
brought  into  account  as  part  payment:  on  the  other 
hand,  if  the  purchaser  make  default,  it  may  be  retained 
by  the  vendor.  The  deposit  is  therefore  a  security  for 
the  performance  of  the  purchaser's  part  of  the  contract. 
The  authorities  have  not  been  uniform  on  this  question, 
but  the  weight  of  authority  is  in  favour  of  the  state- 
ment above  made.*  Where  without  any  default  on  the 
part  of  the  purchaser  the  contract  fails,  the  deposit  and 
all  other  part  payments  ought  to  be  repaid.  And  upon 
a  summons  under  the  Vendor  and  Purchaser  Act,  1874, 

1  Note  that  where,  on  a  sale  by  p.  684. 
auction,  there  is  a  condition  for  the  '  Palmer  y.  Temple,  9  A.  &  E. 
forfeiture  of  the  deposit  if  the  pur-  688 ;  Ockenden  y.  Henly,  £•  B.  &  E. 
chase  be  not  completed  within  a  492 ;  Collina  y.  SHmaon,  11  Q.  B.  D. 
certain  time,  the  Court  will  gene-  142 ;  Houfe  y.  Smiik,  27  Oh.  D.  89, 
rally  relieye  against  the  lapse  of  where  the  earlier  caaes  were  con- 
time.  See  per  Lord  Bedesdale  in  sidered. 
Zennan  y.  Napper,  2  8ch.  ft  Lef,  at 
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the  Court  has  power  to  order  the  repayment  of  the  ^^Y' 

deposit  with  interest  where  the  ground  for  making  the ' 

order  does  not  affect  the  vaKdity  of  the  contract :  ^  but 
by  reason  of  the  language  of  the  9th  section  of  that 
statute  it  has  no  power  to  make  such  an  order  where 
such  ground  does  affect  the  existence  or  validity  of  the 
contract.* 

§  1479.  The  payment  of  the  deposit  or  part  pay-  ^^, 
ment  to  the  vendor  or  his  agent  creates  a  lien  for  the  lien, 
amount  paid  on  the  vendor's  interest  in  the  land. 
"  There  can  be  no  doubt,  I  apprehend,"  said  Lord 
Cranworth,  addressing  the  House  of  Lords,  "that 
when  a  purchaser  has  paid  his  purchase-money,  though 
he  has  got  no  conveyance,  the  vendor  becomes  a  trustee 
for  him  of  the  legal  estate,  and  he  is,  in  Equity,  con- 
sidered as  the  owner  of  the  estate.  When,  instead  of 
paying  the  whole  of  his  purchase-money,  he  pays  a 
part  of  it,  it  would  seem  to  follow,  as  a  necessary 
corollary,  that,  to  the  extent  to  which  he  has  paid  his 
purchase-money,  to  that  extent  the  vendor  is  a  trustee 
for  him;  in  other  words,  that  he  acquires  a  lien, 
exactly  in  the  same  way  as  if  upon  the  payment  of 
part  of  the  purchase-money  the  vendor  had  executed  a 
mortgage  to  him  of  the  estate  to  that  extent."' 

§  1480.  In  Eosey.  Watson^  W.,  having  success-  ifc^^v. 
fully  resisted  a  vendor's  suit  for  the  specific  perform- 
ance of  a  contract  to  purchase  a  building  estate  on  the 
groimd  of  the  vendor's  representations  not  having  been 
fulfilled,  filed  a  bill  to  enforce  his  lien  on  the  estate  for 
deposit  and  instalments  of  purchase-money  with  in- 
terest. The  House  of  Lords,  affirming  the  decision  of 
Kindersley  V.C.,  held  the  plaintiff  entitled  to  such  lien 


*  In  re  Hargreavei  and  Thcmp-  pp.  683,  684.      Bee  too  per  Lord 

«m,  32  Oh.  D.  464.  Westbury  in  S.  0.  at  p.  678. 

«  In  re  Davis  and  Cavey,  40  Oh.  ^  10  H.  L.  0.  672.      See  also 

D,  601.  Wythes  y.  Lee,  3  Drew.  396,  where 

'  Bo9e  y.  WaUouy  10  H.  L.  0.  at  the  earlier  cases  are  considered. 
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and  interest  in  priority  to  persons  to  whom,  after  the 
contract,  the  vendor  had  mortgaged  the  property;  and 
that  although  some  of  the  plaintiffs  payments  were 
made  after  he  had  notice  of  the  mortgage. 

§  1481.  The  lien  is  not  strictly  confined  to  a  case 
of  simple  purchase :  it  extends  to  the  case  of  a  lease, 
and  entitles  an  intended  lessee  who  has  entered  under 
the  contract  and  expended  money  to  a  lien  on  the 
lessor's  interest :  ^  it  extends,  too,  to  a  sub-purchaser : 
so  that  where  A.  sold  to  B.  and  received  part  payment 
from  him,  and  B.  sold  to  C.  and  received  part  pay- 
ment from  him,  C.  was  held  entitled  to  a  lien  on  B.'s 
interest  in  A.'s  estate.* 

§  1482.  This  lien  in  the  case  of  a  purchaser 
extends  to  (i)  all  instalments  of  the  purchase-money;* 
(ii)  interest  thereon  at  4  per  cent,  per  annum ;  *  (iii) 
sums  paid  under  the  contract  as  interest  on  the  unpaid 
purchase-money ;  (iv)  interest  thereon ;  ^  and  (v)  the 
costs  of  an  unsuccessful  action  by  the  vendor  against 
the  purchaser.  ® 

§  1483.  It  may  be  observed  in  passing  that  a 
vendor  under  the  Lands  Clauses  Consolidation  Act, 
1845,  has  no  corresponding  lien  on  the  land  sold  for 
the  costs  of  an  arbitration  payable  to  him  by  the  com- 
pany.^ 

§  1484.  The  lien  can,  no  doubt,  be  enforced  in 
precisely  the  same  way  as  a  vendor's  lien  for  unpaid 


^  MiddUkn  y.  Magnay,  2  H.  & 
sA.9  233. 

'  AheramanIn>nwork8Y»  Wickens, 
L.  E.  4  Ok.  101, 

>  Bryant  t.  Bwk^  4  Bubs.  5; 
Hick  V.  PhilUpSf  Prec.  in  Ch.  676. 
See  Gravea  v.  Wright,  2  Dr.  &  War. 
at  p.  79 ;  and  cf.  Mycock  y.  BeaUoUy 
13  Ck.  D.  at  p.  386. 

«  Lord  Anson  y.  ffodgea,  6  Sim. 
227 ;  Wehh  v.  Kirby,  7  De  Ot.  M.  A 
G.  376 ;  Wythes  y.  Zee,  3  Drew.  396, 


ft  Bote  y.  WaUMy  10  H.  L.  O. 
672. 

*  MidcUeton  y.  Magnayy  2  H.  & 
M.  233 ;  Turner  v.  MarriM,  L.  B. 
3  Eq.  744. 

'  Earl  Ferrers  y.  Stafford  and 
Uttoxeter  Baxlway  Co.,  L.  B.  13  £q. 
624 ;  Walker  y.  Wart,  Hadham,  and 
BwnJtingford  BaUway  Co.,  L.  B.  1 
Eq.  196;  GotOd  y.  BtaffordMre 
Fotteriea  Waierworks  Co.,  5  Ex.  214^ 


OP  THE  DEPOSIT.  661 

purchase-money;    and  under   the   present   practice^   ^^^' 

there  can,  it  is  conceived,  be  no  diflSculty  in  giving '— 

full  e£fect  to  the  purchaser's  rights.     For — 

(i. )  K  the  vendor  be  plaintiff,  the  purchaser  i-  Vendor 
(defendant)  reriB&g  speoffio  perfonnance  may  de-  '^^ 
liver  a  counter-claim,  asking  for  a  personal  order 
for  repayment  of  the  amount  paid  and  interest,  and 
for  a  declaration  of  his  lien  on  the  plaintiff's  interest 
for  those  sums  and  costs;  and  on  the  plaintifPs  action 
failing  such  relief  would  clearly  be  granted  to  the 
defendant. 

(ii.)  If  the  purchaser  be  plaintiff,  he  will  frame  his  ^^'' 
claim  in  the  alternative,  asking  for  specific  perform-  plaintiff. 
ance  or  the  repayment  of  the  amount  paid  and  the 
enforcement  of  his  lien,  and  obtain  relief  accord- 
ingly.* 
5  1486.     Where  the  deposit  which  the  purchaser  pepoait 

1  1  •••"tiTni"^  nandfl 

seeks  to  recover  by  action  is  m  the  hands  of  the  of  auo- 
auctioneer  at  the  time  when  the  action  is  commenced,   ^°^^^' 
and  is  a  large  sum,  the  purchaser  may  properly  make 
the  auctioneer  a  party  to  the  action.     If  the  sum  is 
small,  the  auctioneer  ought  not  to  be  made  a  party 
unless  and  until  he  has  refused  to  pay  it  into  Court.® 

§  I486.  In  a  recent  case,  where  the  contract  was  Wei,tonY. 
for  the  sale  of  a  term  of  twelve  and  a  half  years  in  ^** 
a  public-house  (a  going  concern),  and  the  abstract 
showed  that  the  lessors  had  a  right  to  determine  the 
lease  at  the  end  of  five  years,  it  was  held  that  the 
purchaser  was  entitled  to  rescind  the  contract,  and  sue 
for  the  repayment  of  the  deposit  and  interest,  without 
waiting  even  until  the  day  fixed  by  the  contract  for 
the  transfer  of  possession.* 


1  See  especially  Jud.  Act,  1873,  D.  469.    Of.  TcOes  y.  Farthrother^ 

8.  24,  sub-s.  7.  4  Mad.  239. 

'  Taeon  y.  Natwiial  Standard  In--         «  Westwh  y.  Savage,  10  Gh.  D.  736 ; 

vestment  Co.,  56  L.  J.  Gh.  529.  Be  Head'a  Trustees  and  McDonald^ 

>  Earl  o/Egmont  y.  Smith,  6  Ch.  45  Oh.  D.  310, 
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§  1487.  On  the  other  hand,  where  the  purchaser, 
after  making  a  payment  by  way  of  deposit,  unjustifi- 
ably repudiates  the  contract,  or  it  in  any  other  way 
goes  ofE  through  his  default,  the  vendor  is,  in  the 
absence  of  stipulation  on  the  point,  entitled  to  retain 
the  money,  treating  it  as  having  been  paid  to  him  as 
a  guarantee  for  the  purchaser's  performance  of  the 
contract,* 

1488.  But  conditions  for  forfeiture  of  the  deposit 
to  the  vendor,*  or  its  repajrment  without  interest  or 
costs,^  cannot  be  enforced  by  a  vendor  who  is  unable 
to  make  a  good  title,  imless  the  vendor's  title  has  been 
accepted. 

§  1489.  It  may  be  convenient  briefly  to  advert 
to  the  jurisdiction  in  respect  of  part  payment  of  the 
purchase-money  and  the  lien  for  it  under  the  practice 
of  the  Court  of  Chancery. 

§  1490.  Where  the  vendor  was  the  plainti£P,  and 
failed  in  his  suit  for  specific  performance,  the  Court 
might  dismiss  the  bill,  and  order  the  plaintiff  to  return 
the  deposit  with  interest  at  4  per  cent.  ;*  or  it  might 
declare  the  defendant  entitled  to  a  lien  for  these 
amounts  and  the  costs  of  suit,  and  dismiss  the  bill 
subject  to  this  declaration.* 

§  1491.  But  the  proceeding  of  the  Court  in  this 
respect  was  discretionary,  and  depended  on  circum- 
stances: for  the  Court,  by  dismissing  the  bill,  some- 


1  Ex  parte  Barrell,  L.  R  10  Ch. 
612 ;  Depree  v.  Bedborough,  4  Gift. 
479  ;  Kdl  v.  Nokes,  14  W.  E.  908 ; 
CoUina  v.  Stimaon,  11  Q.  B.  D.  142; 
cf.  Moeaer  v.  Wisher,  L.  E.  6  0. 
P.  120,  and  distinguish  Cauon  y. 
BoherU,  31  Beay.  613.  See  too 
Essex  y.  Daniell,  L.  E.  10  0.  P.  538 
(where  there  was  a  condition  for 
forfeiture  of  the  deposit);  and,  as 
to  relief  against  forfeiture  of  the 
deposit,  see  Lennon  y.  Napper,  2 


Sch.  &  Lef.  at  p.  684;  Moss  y. 
Matthews,  3  Ves.  279. 

2  Want Y.Stallibrass, Jj.R.SBx. 
175. 

'  McCuUoch  y.  Gregory,  1  K.  &  J. 
286,  295. 

*  Lord  Anson  y.  Hodges,  5  Sim* 
227 ;  Wehh  y.  Kirby,  7  De  G.  M.  & 
G.  376 ;  Sheard  y.  Venables,  15  W. 
E.  1166. 

«  Turner  y.  Marriott,  L.  B.  3  Eq. 
744. 
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times  meant  to  leave  the  parties  to  their  remedies  at   ^q^J' 

Common   Law,  in  which  case  it  did  not  order  the 

return  of  the  deposit.* 

§  1492.     With  regard  to  the  power  of  the  Court  Where  the 
of  Chancery  to  give  the  purchaser  relief  in  respect  of  ^  pJ!^- 
his  deposit  where  he  was  the  plaintiff,  and  specific  *^* 
performance  was  refused,  considerable  variation  took 
place.*    But  in  Todd  v.  Ge^  Lord  Eldon,  after  fully 
considering  the  earlier  cases,  held  that,  except  in  very 
special  cases,  a  bill  could  not  be  filed  asking  the  per- 
formance of  a  contract,  or,  in  the  alternative,  an  issue 
or  an  inquiry  with  a  view  to  damages.     This  decision 
was  followed  in  many  subsequent  cases.* 

§  1493.  But  if  the  plaintiff  prayed  not  the  where 
mere  repayment  of  money  but  a  lien  upon  the  land,  SSmed. 
he  was  seeking  for  equitable  and  not  merely  legal 
relief,  and  he  could  maintain  his  bill  for  specific 
performance,  or,  in  the  alternative,  for  a  lien  on  the 
vendor's  interest  and  the  sale  of  it  accordingly  ]^  or 
he  might  enforce  his  lien  by  means  of  a  supplemental 
bill.* 

§1494.     Where  a  contract  was  rescinded  on  the  Where 
oontraot 

ground  of  fraud,  surprise,  or  misrepresentation,  and  a  reacinded. 
deposit  had  been  paid,  it  was  within  the  jurisdiction 
of  the  Court,  when  decreeing  rescission,  also  to  order 
the  deposit  to  be  returned.^ 


*  Southcomb  V.  Bishop  of  Exeter , 
6  Ha.  225;  Bede  y.  Oakes,  2  De  G. 
«r.  &S.  618. 

»  Denton  v.  Steimri,  1  Cox,  258 ; 
S.  0.  17  Ves.  276,  n. ;  Qreenaway  v. 
Adams,  12  Vee.  395;  QwUlim  y. 
SUme,  14  Ves.  128.  See  also  Blore 
Y.  8v*km,  3  Mer.  237,  248. 

»  17  Ves.  273. 

«  Kendall  y.  Beckett,  2  B.  &  My. 
88 ;  Jenkins  y.  Fa/rhinsony  2  My.  & 
K.  5 ;  Van  y.  Corpe,  3  My.  &  K 
269;  Satnshury  y.  JoTies,  2  Beay. 


462 ;  S.  0.  6  My.  &  Or.  1 ;  WiUiams 
y.  Edwards,  2  Sim.  78. 

*  Wythes  y.  Lee,  3  Drew.  396, 
compromised  on  appeal,  25  L.  J. 
Oh.  389.  Of.  BU/re  y.  8tttUm,  3 
Mer.  237. 

<  Weetmacott  y.  Bohins,  4  De  Q-. 
P.  &  J.  390. 

'  Torrance  y.  BoUon,  L.  E.  14  Eq. 
124, 135 ;  affirmed  L.  B.  8  Oh.  118 ; 
Nottingham  <£rc.  Brick  Co.  y.  BuUer, 
15  Q.  B.  D.  261 ;  S.  0.  16  Q.  B.  D. 
778. 
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^^X  §  1496.  But  where  the  purchaser  has  accepted  the 
^^^  vendor's  title,  has  made  default  in  completion,  and  the 
defect  of  coutract  has  been  rescinded  by  the  vendor  by  reason 
dwoovered  of  such  default,  the  purchaser  cannot  recover  the 
aoiasion.  doposit  upou  the  Subsequent  discovery  of  the  infirmity 
of  the  vendor's  title.^ 

1  Soper  V.  Arnold,  37  Oh.  D.  96. 


PAET  VI. 

OF  SOME  CONTEAOTS  IN  PABTICULAE. 


CHAPTER  I. 

OP  CfONTRACTS  FOR  THE  SALE  OF  SHARES, 

§  1496.     The  subject-matter  of   this  chapter  is  PabtVI. 
contractus  for  the  sale  of  shares  between  an  existing        '  ' 
and  an  intending  shareholder^  not  contracts  for  the  of  the 
taking  of  shares  from  a  company  by  an  applicant.      ^ 
Contracts  of  the  latter  kind  have  been  referred  to  in  a 
previous  part  of  this  treatise.^ 

§  1497.  The  vendor  or  purchaser  of  shares  may  Natore 
generally,  as  we  have  already  seen,*  maintain  an  action  jfu^® 
for  the  specific  performance  of  the  contract :  ^  he  will 
be  entitled  to  a  direction  that  the  defendant  execute 
a  proper  deed  of  transfer  and  concur  in  all  steps  neces- 
sary to  procure  its  registration,  and  also,  in  the  case  of 
the  vendor  being  plaintiff,  to  a  declaration  of  his  right 
to  indemnity  in  respect  of  calls  on  the  shares  accruing 
after  the  purchaser  has  become  the  owner  in  Equity :  * 
and  where  the  circumstances  of  the  case  do  not  demand 
the  whole  of  this  relief,  the  plaintiff  may  receive  so 

^  Supra,  §  76.  L.  B.  5  Eq.  9 ;  Paine  y.  Huichinsan, 

Supra,  §  77.  L.  B.  3  Cli.  388.    See  also  Sheppard 

^  As  to  proceedings  under  the  y.  Murphy,  I.  B.  1  Eq.  490 ;  2  Eq. 

Companies  Act,  1862,  s.   35,  see  544 ;  16  W.  B.  948 ;  approyed  in 

iupra,  §§  1143,  1144.  Oam.  Scac.,  OriseeU  y.  Brietowe,  L. 

.  ^  As  to  the  fonn  of  the  judgment  B.  4  0.  P.  36, 51. 
in  suoih  a  case,  see  Evans  y.  Wood, 
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much  as  suits  the  necessities  of  the  case :  so,  for  ex- 
ample, the  decree  or  judgment  has  in  some  cases  been 
merely  one  for  indemnity, 

§  1498.  The  Com-ts  of  Common  Law  having 
recognized  the  liability  of  the  purchaser  to  indemnify 
the  vendor,  actions  were,  before  the  Judicature  Acts 
came  into  operation,  maintained  on  this  liability  in 
those  Courts.^ 

§  1499.  Contracts  of  this  description  are,  for  the 
most  part,  made  on  the  Stock  Exchange,  and  it  has 
been  long  established  that,  in  such  cases,  the  contract 
must  be  held  to  be  made  with  reference  to  the  customs 
of  that  body,  or  such  of  them  as  are  not  unreasonable 
or  otherwise  illegal ;  *  the  customs  being  partly  written 
and  partly  unwritten,  and  liable  to  change  from  time 
to  time,  and  to  be  proved  afresh,  and  possibly  differ- 
ently, in  each  succeeding  case. 

But  contracts  for  the  sale  of  shares  are  sometimes 
made  off  the  Stock  Exchange,  and  then  they  are  not 
regulated  by  any  special  customs,  though  they  are 
naturally  construed  with  reference  to  the  constitution 
of  the  company,  as  established  by  its  special  Act, 
charter  of  incorporation,  or  other  constituent  instru- 
ment. 

§  1600.  In  order  to  comprehend  the  nature  of 
contracts  on  the  Stock  Exchange,  it  must  be  observed 
that  the  members  of  the  Stock  Exchange  consist  of 
two  classes,  brokers  and  jobbers:  that  a  broker  is  an 
agent  of  a  vendor  or  purchaser  of  shares  or  stock:  that 
a  jobber  is  a  dealer  on  his  own  accoimt  in  the  like 
commodities,  who  buys  them  for  the  purposes  of  re- 
sale at  a  profit :  that  on  the  Stock  Exchange  there  are 
two  classes  of  contract,  those  for  cash  and  immediate 


1  Worker  v.  Bartleti,  18  0.  B.  845, 
which  must  be  taken  to  oyerrule 
Humble  v.  LangsUm  (7  M.  &  W.  617) 
on  the  point  of  indemnity.    See  too 


KeOock  T.  Enihoven,  L.  B.  8  Q.  B. 
458,  affirmed  9  id.  241. 

»  Nichcdh  v.  Merry,  L.  R  7  H, 
L.  530. 
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execution,  and  those  for  the  "account:''  and  that,  as  ^^Y^- 

regards  the  dealings  for  the  account,  there  are  three 

successive  days  or  times  which,  according  to  the 
customs  of  the  Exchange,  govern  the  execution  of 
such  contracts :  viz.,  Ist,  the  name  day,  when  a  pur- 
chasing broker  or  jobber  has  to  give  the  name  of  the 
original  or  of  a  substituted  purchaser  to  the  vendor's 
broker;  2ndly,  the  account  or  settling  day,  which  is 
the  day  after  the  name  day : — on  this  day  the  price 
has  to  be  paid  to  the  vendor's  broker ;  and  3rdly,  a 
period  of  ten  days  after  the  account  day,  allowed  for 
the  completion  by  registi'ation  of  the  transfers  of  the 
shares,  where  registration  is  required. 

§  1601.  Bearing  these  facts  in  mind,  the  reader  Theprac- 
will  be  able  to  follow  the  practice  on  the  Stock  Ex-  s^k 
change,  which  was  fully  stated  in  the  evidence  of  ^^*® 
Mr.  De  Zoete  read  by  Lord  Cairns  in  addressing  the 
House  of  Lords  in  the  case  of  Nickalls  v.  Merry ^^  "  In 
the  case  supposed,  where  the  jobber  would  stand  as 
purchaser,  he  would  on  the  day  preceding  such  account 
day  (which  was  usually  called  the  ^  name  day ')  be 
bound  to  pass  to  the  broker  a  ticket  containing  the 
name  of  a  person,  or  of  several  persons,  as  the  pur- 
chaser or  purchasers  of  the  said  shares;  or  he  might, 
if  he  pleased,  pass  his  own  name  as  such  purchaser,  in 
which  latter  case  only  would  he  have  been  bound  him- 
self to  take  to  the  shares.  If  the  jobber  had  failed  to 
pass  to  the  broker  such  a  name  or  names  by  the  name 
day,  the  selling  broker  could  have  sold  out  the  shares 
against  him,  and  have  compelled  him  to  pay  any  loss 
thereon.  Until  the  name  day  it  was  not  seen  who 
might  stand  ultimately  either  as  purchasers  or  sellers, 
or7in  other  words,  who  might  be  the  persons  to  transfer 
or  to  take  transfers  of  shares,  and  until  then  a  jobber 
might  have  had  a  great  many  transactions  both  of 

1  L.  B.  7  H.  L.  at  pp.  539—541.    See  too  Ex  parte  Grant,  13  Gh.  D.  667. 
F.  u  u 
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^^  7^*  l>^yiiig  aiid  selling  with  the  same  brokers  or  jobbers^ 

or  with  various  brokers  or  jobbers.     On  the  name  day 

in  the  case  supposed,  if  the  jobber  having  purchased 
had  sold  again,  a  ticket,  containing  the  name  of  the 
person  to  whom  the  shares  were  to  be  transferred, 
would  have  been  issued  by  and  passed  on  from  the 
ultimate  purchasing  broker  to  his  seller,  and  so  on 
through  the  hands  of  the  other  intermediate  sellers 
and  buyers  in  succession,  who,  whether  acting  as 
jobbers  or  as  brokers,  had  dealt  in  the  shares,  until 
it  reached  the  hands  of  the  original  selling  broker. 
Every  member  passing  a  ticket  was  required  to  write 
on  the  back  of  it  the  name  of  the  member  to  whom  it 
,  was  passed ;  such  ticket  would  also  have  contained  the 
amount  of  purchase-money  agreed  to  be  given  for  the 
shares  by  the  ultimate  purchasing  broker,  and  also  a 
note  that  he  would  pay  the  same.  So  many  transac- 
tions of  this  kind  took  place  during  the  account,  that 
on  the  name  day  the  ticket  of  necessity  only  remained 
in  the  possession  of  an  intermediate  jobber  or  broker 
for  the  time  required  to  take  the  particulars  of  it. 
It  sometimes  happened  that  the  same  ticket  passed 
through  the  same  member's  hands  several  times  in 
fulfilment  of  bargains  made  with  other  members,  and, 
as  a  matter  of  fact,  he  had  neither  the  opportunity, 
time,  nor  the  means  for  making  inquiries  respecting 
the  name  so  passed.  The  original  selling  broker 
would  not  have  been  bound  to  deliver  a  transfer  of 
the  shares  to  the  ultimate  purchasing  broker  until  the 
expiration  of  ten  days  after  the  account  day,  and 
during  these  ten  days  the  said  purchasing  broker 
could  not  have  bought  in  the  shares  against  the  seller. 
Dming  this  time  it  was  open  to  the  original  selling 
broker  to  object  to  the  name  passed  by  his  buyer,  in 
which  case  such  buyer  would  of  course  have  passed  on 
the  objection  to  the  person  from  whom  he  received  the 
name  as  hereinbefore  mentioned,  and  practically  such 
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buyer  would  have  had  no  liability  or  interest  in  the  ^^  Y^' 

question,  as  whatever  grounds  there  might  have  been 

for  objecting  to  the  name  would  have  had  to  be  met 
by  the  person  from  whom  it  emanated,  and  who  had 
originally  issued  the  ticket,  and  the  committee  of  the 
said  Stock  Exchange  would,  if  appealed  to  by  the 
selling  broker,  have  decided  as  to  the  validity  of  any 
such  objection,  and  would  have  required  another  name 
to  be  given  in  case  they  had  considered  it  right  to  do 
so.  But  after  the  lapse  of  these  ten  days  the  selling 
broker  was  required  to  deliver  the  ceiiificates  and 
transfer  of  the  shares  to  the  said  ultimate  purchasing 
broker,  or  in  default  thereof,  the  latter  co\dd  have 
bought  in  the  shares  against  the  seller.  The  usual 
course  of  business  was  for  the  selling  broker  to  deliver 
the  ti-ansfer,  together  with  the  corresponding  ticket, 
to  the  said  ultimate  purchasing  broker  from  whom 
he  received  the  purchase-money.  The  said  ultimate 
purchasing  broker  did  not  know  to  whom  his  ticket 
had  been  ultimately  passed  until  the  delivery  of  the 
transfer.  According  to  the  long-recognised  and  well- 
established  rules  and  usages  of  the  said  Exchange,  if 
the  original  selling  broker  did  not  deliver  his  transfer 
and  certificates  and  obtain  payment  of  the  purchase- 
money  within  fifteen  clear  days  from  the  name  day, 
his  immediate  buyer  was  released  from  all  loss  caused 
by  the  default  of  the  ultimate  purchasing  broker  to 
pay  for  the  shares,  and  the  latter  would  alone  remain 
responsible ;  in  like  manner  if  the  member  who  issued 
the  ticket  containing  the  name  of  the  intended  trans- 
feree of  the  shares  did  not  buy  in,  or  attempt  to  buy 
in,  the  same  shares  within  fifteen  days  from  the 
account  day,  his  immediate  seller  was  released  from 
all  loss  caused  by  the  failure  of  any  member  through 
whose  default  the  shares  were  not  delivered  to,  and 
the  purchase-money  paid  by,  the  ultimate  purchasing 

broker;  the   jobber  had  fulfilled  all  the  obligations 

uu2 
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PomtkniB 
of  jobber 
and  par- 
ohaaer 
the  same. 


^^  T^'  required  of  him  by  the  rules  and  usages  of  the  said 

Stock  Exchange  in  respect  of  his  contract." 

§  1602.     In  this   passage,  and  in  several  of  the 
cases  which  have  occurred,  the  jobber  is  spoken  of  as 
if  his  rights  and  liabilities  were  distinct  from  those  of 
a  broker.     But  the  broker  of  a  purchaser,  and  through 
him  as  principal  the  purchaser,  appear  to  be  in  pre- 
cisely the  same  position  as  a  jobber.* 
Co^TMt        §  1603.     Such  being  the  practice,  the  contract  of 
purcOuuMr.  sale  to  a  jobber  has  been  determined  to  be  to  the  effect 
that,  at  the  settling-day,  he  will  either  take  the  shares 
himself,  in  which  case  he  must  accept  and  register  a 
transfer  and  indemnify  the  vendor,  or  he  will  give,  as 
purchaser  or  purchasers,  the  name  or  names  of  one  or 
more  persons  capable  of  contracting  and  who  have 
authorised  him  to  contract  for  them,  and  to  whom  no 
reasonable  objection  can  be  made  :  and  that  when  the 
vendor  has,  by  executing  a  transfer  to  the  nominees, 
accepted  them  as  purchasers,  and  the  nominees  have 
accepted  the   shares,  through   the   delivery  to  their 
brokers,    on  a    payment    by  their    brokers,   of    the 
transfers  and  certificates  of  shares,  then  two  things 
follow,  viz.,  (i.)  a  new  contract  arises  between  the 
original   vendor  and  the  nominees   of    the   original 
purchaser;  and  (ii.)  as  a  consequence,    the   original 
purchaser  is  released  and  no  action  can  be  maintained 
against  him  in  respect  of  the  contract.*     So  that  he  is 


1  See  Maxted  v.  Paine  (2nd 
action),  L.  E.  6  Ex.  132, 170.  Con- 
sider Street  v.  Morgan^  21  L.  T.  N. 
S.  432. 

«  CoUb  v.  Bristowe,  L.  E.  4  Ch.  3, 
reyersing  S.  G.  L.  B.  6  Eq.  149 ; 
Qrissell  v.  BrUtowe^  L.  B.  4  0.  P. 
36,  reversing S.O.  L.  B.  3  0.  P.  112; 
LoHng  v.  Davis,  32  Ch.  D.  626. 
In  MaxUd  y.  Paine  (2nd  action), 
L.  B.  6  Ex.  132,  Lord  (then  Mr. 
Justice)  Blackburn  subjected  the 


whole  matter  to  a  very  elaborate 
examination,  and  held  that  it  was 
no  part  of  the  contract  of  a  pur- 
chaser of  shares  to  give  in  either 
his  own  name  or  that  of  his  real 
principal :  that  he  contracts  to  ac- 
cept a  transfer  into  the  name  which 
he  furnishes,  and  to  indemnify  the 
vendor  against  all  calls  after  the 
transfer  is  executed  and  delivered 
to  him:  that  the  vendor  has  no 
right  to  object  to  execute  a  tranafer 
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not  in  any  sense  a  guarantor  of  the  performance  of  the  ^^  7^- 
new  contracts  by  his  sub-vendees.  '■ — 

§  1604.  The  peculiarity  of  this  transaction  does  not  ?^^^" 
consist  in  the  extinction  of  the  original  contract  by  the  contract, 
new  one :  that  occurs  in  many  cases :  but  in  the  right 
reserved  by  the  original  contract  to  the  purchaser  to 
compel  the  vendor  to  accept  a  new  contract  in  lieu  of 
the  old  one.  In  short,  the  original  contract  with  the 
purchaser  is  one  for  sale  and  purchase,  with  a  right 
reserved  to  the  purchaser,  under  certain  circumstances, 
to  call  on  the  vendor  to  enter  into  a  new  and  substitu- 
tionary contract,  and  an  obligation  on  the  part  of  the 
vendor  to  do  so.    It  is  an  effective  contract  to  contract. 

§  1606.     Of  the  original  liability  of  the  first  pur-  When  is 
chaser  to  be   sued  in   specific  performance  and  for  gmaipur- 
indemnity  there  is  no  doubt.     Let  us  now  inquire  a  charged?" 
little  more  exactly  what  such  original  purchaser  must 
have  done  to  relieve  himself  from  his  original  liability. 

1st.  He  must  give  as  purchaser  the  name  of  a    ^ 
person  capable  of  contracting.     Accordingly  it  has 
been  decided  that  the  passing  on  the  name  of  an 
infant  is  no  satisfaction  of  the  jobber's  liability.* 

2ndly.  He  must  give  as  pm'chaser  the  name  of  a 
person  who  has  authorised  the  original  purchaser  to 


to  any  one  named  by  the  purchaser, 
and  does  not,  by  executing  the 
transfer,  release  the  purchaser  from 
his  liability  to  indemnify.  His 
Lordship  held,  as  a  consequence, 
that  Coles  v.  Bristowe  and  Orissell 
V.  Briatowe  {ubi  supra)  were  rightly 
decided,  but  on  wrong  grounds,  and 
that  Maxted  v.  Paine  [1st  action] 
(L.  E.  4  Ex.  81)  was  wrongly  de- 
cided. See,  as  to  this  judgment, 
per  James  L.J.  in  Merry  v.  Nickalls, 
L.  E.  1  Ch.  at  p.  750.  Lord  Black- 
bum's  views  seem  to  be  practically 
OTerroled  by  the  decision  of  the 
House  of  Lords  iq  the  last-named 


case  (L.  E.  7  H.  L.  630). 

1  Merry  v.  Ntckails,  L.  E.  7  Ch. 
733;  S.  0.  s.n,  Nickalls  v.  Merry, 
L.  E.  7  H.  L.  530  (reversing  the 
decision  of  Bacon  Y.C.  in  S.  G.  L. 
E.  7  Ch.  at  p.  740,  and  overruling 
Rennie  v.  Morris,  L.  E.  13  Bq.  203); 
Dent  V.  Nickalls,  22  W.  E.  218; 
Watson  V.  Miller,  W.  N.  1876,  18 
(HaU  V.C.) ;  Rentage  v.  Paine,  2 
Ch.  D.  594.  Of.  Nickalls  v.  Fur- 
neaux,  W.  N.  1869,  118  (James 
V.C),  and  Maynard  v.  Eaton,  L.  E. 
9  Oh.  414.  See  also  Brown  v.  Black, 
Xi.  E.  15  Eq.  363;  8  Ch.  939. 
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^^  7^'       ^^^^  ^™  *^  ^  contract  of  purchase :  so  that  passing 

on  the  name  of  a  person  who  gave  no  authority  is  no 

satisfaction  of  the  first  purchaser's  liability.^  As 
regards  these  two  points,  it  has  been  urged  that  if  no 
objection  was  taken  to  the  name  within  ten  days  after 
the  settling-day,  that  being  the  period  allowed  for  the 
approval  or  rejection  of  the  name  of  the  ultimate 
purchaser,  the  original  vendor  lost  his  right  to  object: 
but  the  contrary  has  been  held ;  the  personal  responsi- 
bility, and  not  the  personal  capacity  or  authority, 
being  the  only  point  left  for  inquiry  and  determina- 
tion within  the  ten  days. 

3rdly.  The  original  purchaser  must  give  a  name  to 
which  no  reasonable  objection  can  be  taken.  It  seems 
that  residence  in  Smyrna  would  be  a  reasonable 
objection.*  This  objection,  if  not  taken  within  the 
ten  days,  would  come  too  late. 

^^^  §  1606.  The  nominee  of  the  original  purchaser, 
be  bub-  whether  jobber  or  purchasing  broker,  is  in  most  cases  a 
sub-vendee.  But  this  is  not  necessary.  The  exigency 
of  the  contract  is  satisfied  if  the  name  given  as  that  of 
a  purchaser  be  that  of  a  person  capable  of  contracting 
and  who  has  contracted  to  take  the  shares.  Thus, 
where  the  person  named  wa^  a  man  of  straw,  who  for 
a  gratuity  accepted  the  shares  in  a  broken  company, 
and  the  vendor's  brokers  did  not  object  to  the  name 
given  or  require  a  better  name,  the  original  purchaser 
was  held  to  have  performed  his  contract,  and  so  was  no 
longer  boimd.^ 

Whether  the  original  purchaser  is  bound  to  do  any- 
thing more  than  produce  a  new  contracting  party,  i.e., 
whether  he  is  liable  till  the  new  purchaser  has  actually 


1  Maxted  y.  PatJie  (1st  action),  special  contract. 

L.  E.  4  Ex.  81.  '  Maxted  y.  Paine  (2nd  action), 

*  Allen  y.  Gravea,  L.  B.  5  Q.  B.  L.  £.  4  Ex.  203,  affiimed  in  Oanu 

478,  which  case,  howeyer,  was  on  a  Scac.  L.  B.  6  Ex.  132. 
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accepted  the  transfer  of  the  shares,  is  a  point  which  is  ^^  7^* 
hereafter  considered.*  


arises. 


§  1607.  Where  the  nominee's  name  has  been  given,  Th®  ^^w 
with  his  authority,  by  the  jobber  or  purchasing  broker, 
and  such  name  has  been  accepted  by  the  vendor  by  his 
executing  the  transfer  to  the  nominee,  and  the  nominee 
has  through  his  broker  paid  for  the  shares  and  accepted 
the  transfer  and  certificates,  a  new  contract,  as  we  have 
seen,  arises  between  the  vendor  and  the  nominee.^ 
This  new  contract  may  be  enforced  by  an  action  for 
indemnity,®  or  by  an  action  for  specific  performance 
and  indemnity/ 

§  1608.  In  accordance  with  some  of  the  authori-  When  it 
ties  the  new  contract  has,  in  the  foregoing  sections, 
been  stated  as  arising  when  the  nominee  has  paid  for 
his  shares  and  accepted  the  transfer  and  certificates,  or, 
to  put  it  in  other  terms,  the  original  purchaser  is  only 
discharged  when  he  produces  a  nominee  who  himself 
pays  for  the  shares  and  accepts  the  transfer  (and  does 
not  merely  contract  so  to  do).*  But  there  are  not 
wanting  authorities  which  would  place  the  constitution 
of  the  new  contract  at  a  possibly  earlier  stage,  viz., 
when  by  the  ticket  the  new  purchaser  has  been  signified 
to  the  original  vendor,  and  the  vendor  has  signified  his 
acceptance  to  the  new  purchaser.^  The  point  has  never 
been  precisely  determined :  and  as  the  only  notification 
that  the  original  vendor  accepts  the  new  purchaser 


^  See  infra,  S  1508. 

•  See  per  Cockbum  C.J.  in  GW«- 
tdl  Y.  BriUowey  L.  R.  4  C.  F.  at 
p.  51. 

'  Davis  V.  Haycock,  L.  R.  4  Ex. 
373 ;  Bowring  v.  Shepherd,  L.  R.  6 
Q.  B.  309. 

*  Sheppard  v.  Murphy,  16  W.  R. 
948;  I.  R.  2  Eq.  544  (reversiiig 
8.  C.  I.  R.  1  Eq.  490),  approved  in 
Cam.  Scac.  in  Oriuett  y.  Brietotoe, 
L.  R.  4  0.  P.  36,  51 ;  Hawkins  v. 


MaJthy,  L.  R.  4  Eq.  572 ;  3  Ch.  188 ; 
6  Eq.  505 ;  4  Gh.  200 ;  HodgUnson 
V.  Kdly,  6  Eq.  496. 

*  See  per  Cockbum  C.J.  in  Oris- 
sell  V.  Bristowe,  L.  R.  4  C.  P.  at 
p.  51 ;  per  James  L.J.  in  Merry  v. 
Nickalls,  L.  R.  7  Oh.  at  p.  751. 

«  See  per  Brett  J.  in  Boivring  v. 
Shepherd,  L.  R.  6  Q.  B.  at  p.  328 ; 
per  KeUy  O.B.  in  Davis  y.  Hay^ 
cock,  L.  R.  4  Ex.  at  p.  384« 
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^Ch  7^'  appears  to  be  by  deKvery  of  the  transfer  on  payment 

of  the  price,  the  point  does  not  seem  to  be  one  of  much 

practical  importance. 
No  oon-         S  1609.     The  new  contract  is,  as  we  have  seen,  be- 

irftct  with 

intenne-     twecH  the  Original  vendor  and  the  idtimate  purchaser 
chaaeS""  or  nominee.     Between  the  original  vendor  and  any  of 

the  intermediate  parties  there  is  no  contract.^ 
Castellan        8  1610.     In  ono  casc,  however,  it  has  been  held 

that  there  is  a  right  to  indemnity  in  Equity  on  the 

ground  of  trust.     The  case  alluded  to  is  Castellan  v. 

Hohson.^    There  A,  through  his  broker  sold  to  a  jobber, 

B.  B.  sold  to  C.  through  his  broker.  C.'s  broker  gave 
the  name  of  D.,  who  was  a  man  of  straw  and  was  held 
to  be  a  trustee  for  C.  A.  executed  a  transfer  to  D.  and 
received  the  money :  D.  did  not  execute  the  transfer, 
and  before  registration  the  company  was  wound  up : 

C.  was  held  liable  to  indemnify  A.,  on  the  grounds  that 
A.  was  a  mere  legal  owner  of  the  shares  and  entitled 
to  indemnity  from  the  real  equitable  owner,  and  that  C. 
was  such  owner.  It  may  be  doubted  how  far  the  case 
can  be  considered  as  an  authority  since  the  decisions 
in  CoUs  V.  Bristowe^  and  Max  ted  y,  Pai«^  (second  action):* 
for  it  would  appear  that  A.'s  original  contract  of  sale 
was  liable  to  be  extinguished  by  a  new  contract  which 
he  agreed  to  enter  into  with  a  nominee,  and  that  by 
executing  the  transfer  to  D.  he  accepted  hiTn  as  pur- 
chaser, and  it  would  seem  to  follow  that  he  could  look 
to  him  and  to  no  one  else  for  indemnity.  The  non- 
registration of  the  transfer,  too,  seems  immaterial  ac- 
cording to  the  more  recent  cases. 

Viscount         §  1511.     In  Viscount  Torrington  v.  Lowe^  the  Court 
ion  ▼.        of  Common  Pleas  held  that  no  action  could  be  main- 


Iaam, 


>  Viscount    Torrington  v.   Lowe,  NxckalU  v.  Fumoaux,  W.  N.  1869, 

L.  E.  4  C.  P.  26.  118  (James  V.C.). 

2  L.  E.  10  Eq.  47  (James  V.C.).         »  L.  E.  4  Ch.  3. 
The  case  of  Viaoount  Torrington  v.  *  L.  E.  4  Ex.  203;  6  Ex.  133. 

lAywe  does  not  appear  to  have  been         '  L.  E.  4  0.  P.  26. 
cited  to  the  V.  G.  in  this  case.    Gf . 
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tained  against  the  sub-vendee  whose  nominee  had  ^^7^* 

been  accepted  by  the  original  vendor,  and  they  ex-  

pressed  the  further  opinion  that  there  was  no  equitable 
right  against  him. 

§  1612.     In  some  cases  the  ordinary  form  of  con-  Contract 
tract  is  departed  from,  and  a  contract  is  made  by  gistration 
the   jobber   or  purchasing    broker  with  registration  Sd[^" 
guaranteed.      This   superadds   an   important  obliga- 
tion on  the  original  purchaser,  so  that  he  has  not 
completed  his  contract  until  he  has  either  himself  paid 
for  the  shares  and  registered  the  transfer,  or  has  pro- 
cured some  nominee  to  do  both  these  things.     There- 
fore where  the  jobber  procured  a  nominee  to  accept 
jor  pay  for  the  shares,  but  the  transfer  was  not  regis- 
tered, the  jobber  or  original  purchaser  was  still  liable 
to  a  suit  for  specific  performance  and  indemnity.* 

§  1613.     Cases  may,  of  course,  often  occur  where,  Thw 
independently  of  the  customs  of  the  Stock  Exchange,  adopting 
A  third  person  may  so  adopt  the  purchaser's  contract  tract!^" 
as  to  place  himself  in  the  shoes  of  the  purchaser,  and 
^ve  to  the  vendor  a  direct  right  against  himself. 
The  practice   of  passing  on  shares  before  transfer 
executed  gives  great  facilities  for  such  a  result  to 
arise. 

§  1614.  In  one  case  W.  directed  his  broker  to  shepherd 
•buy  shares  in  a  discount  company :  the  broker  bought  pie. 
them  from  the  plaintiff,  and,  on  W.'s  instructions, 
gave  the  name  of  G.  (a  director  of  the  company)  as 
purchaser.  G.  received  the  transfers  made  out  in  his 
name,  retained  them,  and  deposited  them  as  security 
for  the  purchase-money,  which  was  paid  out  of  the 
company's  funds  and  debited  to  G.'s  firm.  G.  denied 
that  he  had  assented  to  the  shares  being  bought  in  his 
name :  but  Stuart  Y.C.  held  that  G.  had  assented  to 


>  Crust  V.  Faine,  L.  B.  6  Eq.  641;  4  Ch.  441. 
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PabtVI. 
Ch.  i. 

ShawY. 
Usher. 


Mortan*$ 

MM, 


FUintifF 
only 

equitably 
entitled. 


Making 
a  call 
before  the 
contract. 


the  new  contract,  and  accordingly  made  against  him 
a  decree  for  specific  performance.^ 

§  1616.  A  somewhat  similar  state  of  facts  arose 
in  an  earlier  suit.  There  A.  sold  to  B.,  and  B.  sold 
to  C.  A.  executed  a  transfer  to  C,  which  C.  did  not 
register.  A.  then  sued  B.^  and  obtained  a  decree 
directing  an  inquiry  as  to  A.'s  title :  the  Master  certi- 
fied in  effect  that  A.,  by  executing  the  transfer  to  C, 
had  precluded  himself  from  making  a  title  to  B.,  and 
on  this  ground  the  bill  was  dismissed  on  further  con- 
sideration.' 

§  1616.  So  again,  in  the  case  of  a  contract  between 
A.  and  a  company  to  take  shares  and  make  certain 
payments,  the  registration  by  the  company  of  a  trans- 
fer by  A.  to  B.,  before  A.  had  made  the  payments 
entitling  him  to  be  registered  as  a  shareholder,  was 
held  by  Lord  Selborne  (sitting  as  a  Judge  of  first 
instance)  to  be  a  new  contract  between  B.  and  the 
company  which  extinguished  the  earlier  contract  be- 
tween A.  and  the  company.' 

§  1617.  The  following  circumstances  require  con- 
sideration in  actions  of  this  description. 

The  plaintiff  in  some  cases  has  been  only  equitably 
entitled  to  the  shares,  which  have  been  registered  in 
the  name  of  some  third  person.  This  has  been  held  no 
objection  to  a  decree  for  specific  performance  or  for 
indemnity  to  the  plaintiff.* 

§  1618.  Whether  the  fact  that,  before  the  contract 
was  made,  a  call  was  made  on  the  shares  of  which  the 
purchaser  was  ignorant,  was  a  defence  to  a  suit  for 
the  performance  of  a  contract  to  buy  the  shares,  was 
a  point  much  considered  in  the  successive  stages  of  the 


^  Shepherd  y.  (Hllespie,  L.  B.  5 
Eq.  293. 

»  Shaw  T.  Fishery  5  De  G.  M.  & 
G.  696. 


3  MoriorCs  case,  L.  B.  16  Eq.  104. 

*■  Paine  y.  Huiehinsanf  L.  B.  3 
Eq.  257;  3  Ch.  388;  Laring  y. 
Davis,  32  Ch.  D.  625. 
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litigation  in  Hawkins  v.  Malthy^  but  can  hardly  be  ^^  T^- 

said  to  have  been  there  decided.     In  fact  there  the ''-^— 

call  was  made  on  the  same  day  ajs  the  contract,  but 
whether  before  or  after  did  not  appear.  In  the 
absence  of  fraud  or  misrepresentation,  it  does  not 
seem  clear  why  the  fact  that  a  call,  which  the  pur- 
chaser must  have  known  could  at  any  time  be  made, 
has  been  made  should  avoid  the  contract  or  prevent 
either  party  from  enforcing  it. 

§  1619.     Where  the  constitution  of  the  company  Power  of 
gives  the  directors  a  power  to  refuse  to  register  trans-  to^^iwo 
fers,  the  question  arises  whether  the  refusal  on  the  *™^"^«'- 
part  of  the  directors  to  register  the  purchaser,  relieves 
him  from  the  obligation  of  performing  the  contract. 

This  question  must  be  answered  differently  accord- 
ing to  circumstances. 

§  1620.     (i.)  Where  the  contract  is  not  made  on  i.  Whew 
the  Stock  Exchange,  but  is  made  with  reference  to  b^Snd'to 
the  constitution  of  the  company,  or  subject  to  its  rules,  ^^^^ 
and   the   constitution   of    the   company   requires   the 
vendor  to  do  all  that  is  essential  to  the  transfer,  the 
vendor  is  under  an  obligation  to  procure  the  assent  of 
the  directors,  and  if  he  fail  to  do  so,  the  purchaser  is 
relieved  from  the  contract,  and  if  he  have  already  paid 
his  purchase-money  in  ignorance  of  this  refusal,  he 
may  recover  it  back.* 

5  1621.     fii.)  Where  the  contract  is  made  on  the  u.  Where 
Stock  Exchange  and  subject  to  its  rules,  it  is  clear  made  on 
that  the  refusal  of  the  directors  to  register  the  transfer  IxoLnge. 
is  immaterial;  for,  according  to  the  construction  put 
upon  such  a  contract,  it  is  performed  on  the  vendor's 
part  by  the  delivery  of  the  transfer  and  certificates, 
and  the  vendee  is  entitled  to  the  right  which  he  there- 
by acquires  to  procure  himself  to  be  registered,  if  the 

1  L.  B.  4  Eq.  572 ;  3  Oh.  188 ;  6         «  WiMnion  v.  Lloyd,  7  a  B.  27 ; 
Eq.  505 ;  4  Oh.  200.  cf.  per  Lord  CampbeU  O.J.  in  ^iray 

y.  Rumll,  1  El.  &  El.  at  p.  900. 
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^^  ^^'  directors  so  choose :  he  is  not  entitled  to  an  absolute 

Ch.  1. 


and  unconditional  right  to  registration.*     In  a  sale  on 
the  Stock  Exchange  it  is  no  part  of  the  vendor's  duty, 
irrespective  of  express  contract,  to  procure  the  regis- 
tration of  the  transfer.^ 
iii.  Where      8  1622.     (iii.)  There  are   numerous  contracts  for 
falls  under  the  salc  of  sharcs  which  fall  under  neither  of  the  two 
nor  ii!'^'    classcs  just  adverted  to :  and  with  regard  to  these  it  is 
more  difficult  to  say  what  is  the  effect  of  the  power  of 
the  directors  to  refuse  registration,  or  of  their  actual 
refusal. 
Oppouing       Opposite  views  have  been  expressed.     On  the  one 

views  of 

Lord         hand,  Lord  Romilly  M.R.  in  one  case  expressed  the 
M.R.  fmd  view  that  every  contract  for  the  sale  of  shares  is  con- 
^^La-     ditional  on  the  company  accepting  the  purchaser  as  a 
ford.         shareholder : '  on  the  other  hand,  Lord  Chelmsford  in- 
timated an  opinion  that  in  no  ordinary  case  will  the 
discretionary  power  in  the  directors  furnish  a  defence. 
"The  directors,"  he  said,  "may  decline  to  register, 
but  the  transaction  is  complete  as  between  transferor 
and  transferee."  * 

The  opinion  expressed  by  Lord  Romilly  M.R.  in  the 
case  referred  to®  can  probably  not  now  be  sustained. 
-Rwfov.  8  1623.     In   a   subsequent  case  before   the  last- 

named  Judge,  the  deed  of  settlement  of  the  company 
provided  that  no  shareholder  should  transfer  his  shares 
except  in  such  a  manner  as  the  Board  should  approve : 
a  shareholder  contracted  to  sell  his  shares :  the  Board 
refused  its  consent  to  his  making  the  transfer:  and 
the  vendor  then  refused  to  complete :  the  purchaser 

1  Eemfry  v.  ButUfy  EL  B.  &  E.  '  Bermingham   y.   Sheridan,    33 

887 ;  Strai/  v.  Buasell,  1  El.  &  El.  Beav.  660. 

888.  *  Hawkins  v.  MaUby,  L.  R.  3  Gh. 

'  Stray  y.  Busselly  1  El.  &  El.  at  p.  194.     See  per  Lord  Bomilly 

888 ;  London  Founders'  Association,  M.B.  in  Hodgkinson  y.  Kelly,  L.  B. 

Limited  v.  Clarke,  20  Q.  B.  D.  676.  6  Eq.  496. 

•As  to  purchases  with  registration  ^  Bermingha/fn   y.   Sheridan,    33 

guaranteed,  see  supra,  §  1612.  Beay.  660. 
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filed  his  bill,  and  obtained  a  decree  on  the  ground  ^^J^* 

that  the  deed  of  settlement  did  not  prevent  the  sale  of 

shares  or  give  the  directors  an  arbitrary  wiU  on  such 
an  occasion :  in  case  the  parties  differed  the  convey- 
ance was  to  be  settled  in  Chambers.^ 

§  1624.     Whether,  independently  of  the  rules  of  The  duty 
the  Stock  Exchange  or  of  other  special  contract,  the  ing  regia- 
duty  of  procuring  the  transfer  to  be  registered  rests  on  "  ^' 
the  vendor  or  purchaser,  has  not  been  the  subject  of 
any  conclusive  decision.     It  is  a  point  of  great  moment 
for  the  determination  of  the  question  now  under  our 
consideration:    for,  if  it  rests  on  the  purchaser,  his 
non-performance  of  his  obligation  can  never  prejudice 
the   vendor.     There   are  in   the   cases   arising  upon 
Stock  Exchange  contracts*  numerous  dicta  which  imply 
that,  generally,  the  duty  is  upon  the  purchaser,  and  it 
is  apprehended  that  this  will  be  the  decision  of  the 
question  when  it  shall  arise. 

§  1626.     It  is  settled,  and  indeed  could  hardly  be  Transfer 
doubted,  that  when  through  the  fault  or  default  of  the  ^teT" 
defendant   the  transfer  had  not  been  presented  for  aSSSfc^of 
registration,  and  then  a  winding  up  had  intervened,  ^^" 
and  there  was  no  evidence  to  show  that,  if  the  transfer 
had  been  duly  presented  by  the  defendant,  he  would 
not  have  been  accepted  as  transferee,  the  objection 
based  on  the  refusal  to  transfer  must  fail.® 

§  1626.     The  winding  up  of  the  company  has  in  The  wind- 
many  of  these  cases  been  urged  as  an  objection  to  the  Sf^^l 
relief  sought :  here  we  must  distinguish  between  cases  ^^^' 
in  which  the  presentation  of  a  petition  was  before  and 
those  in  which  it  was  after  the  making  of  the  contract. 

§  1627.     (i.)  Where  the  petition  has  first  been  »•  Petition 

pivBoniecL 

^  Poole  T.  Middktm,  29  Bear.  Wood,  L.  B.  5  Eq.  9 ;  JEtodgh'nson 

646.  y.  Kelly,  L.  B.  6  Eq.  496. 

«  Sheppard  v.  Murphy,  I.  B.  2         *  Evam  v.  Wood,  L.  B.  5  Eq.  9 ; 

Eq.  644 ;  16  W.  B.  948 ;  Stray  y.  Paine  y.  Euickimon,  L.  B.  3  Oh. 

RusteU,  1  El.  &  El.  888 ;  Evana  y.  388. 
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^^  7^'  P^^sented,  then  the  contract  has  been  made  by  both 
^^j— —  parties  in  ignorance  of  that  fact,  and  then  the  petition 
contract,    has  resulted  in  a  winding  up,  there  has  been  common 
mistake  or  common  ignorance :  and  in  such  a  case  it 
appears  that  the  Court  could  not  compel  the  specific 
performance  of  the  contract.^ 
li.  Petition      §  1628.     (ii.)  But  whcrc  the  petition  has  been  pre- 
after  con-  sentcd  after  the  making  of  the  contract  the  defence 
does  not  appear  admissible :  for  the  general  rule,  that 
the  destruction  or  failure  of  the  subject-matter  of  a 
contract  after  it  is  entered  into  is  no  defence,  must 
prevail,*  and  if  the  contract  cannot  be  performed  mado 
et  formdy  the  Court  can  still  give  relief  by  way  of 
indemnity.' 
Thede-         §  1529.     The  point  has  been  urged  in  various 
the  latter   forms.     It  has  been  said  that  the  substitution  of  the 
tenable,     one  name  for  the  other  on  the  register  of  the  company 
is  part  of  the  contract,  and  that  by  the  winding  up  of 
the  company  this  has  become  impossible :  and  further, 
as  regards  companies  under  the  Companies  Act,  1 862, 
that  the  e£Eect  of  the  131st  and  153rd  sections  of  that 
Act  is  to  render  transfers  after  the  commencement  of 
the  winding  up   absolutely  illegal   and  mere  waste 
paper.*    But  neither  of  these  arguments  seems  valid. 
As  to  the  first,  it  may  be  replied  that,  unless  by  special 
contract,  the  vendor  is  not  bound  to  procure  the  regis- 
tration, but  that  duty  rests  on  the  purchaser,*  and  that 
in  cases  of  contracts  on  the  Stock  Exchange  the  regis- 
tration of  the  transfer  is  no  part  of  the  bai^ain :  as  to 
the  second  point,  it  is  clear  that  the  effect  of  the 

^  Emmereon^s  case,  L.  B.  1  Ch.  supported.    Distiiigaiah  ffoimea  y. 

433.  SymofUy  L.  B.  13  Eq.  66. 

2  Coles  V.  BristouK,  L.  E.  6  Eq.  *  Chapmany,  Shepherd  and  White^ 

149 ;  Taylor  v.  Stray,  2  C.  B.  N.  S.  head  v.  Ifsod,  L.  B.  2  0.  P.  228;  Shep- 

175.  pard  v.  Murphy,  I.  B.  2  Eq.  644 ; 

»  Crtise  V.  Paine,  L.  B.  6  Eq.  641,  16  W.  B.  948. 

663 ;  Bermingham  y.  Sheridan,  33  '  See  supra,  §  1624. 
Beay.  660,    probably   cannot    be 
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statute  is  not  to  make  the  transfer  illegal  or  void,  but  ^^  J^- 

to  give  a  discretion  to  the  liquidator,  or  the  Court,  to 

allow  them  to  operate  or  not  to  operate  as  transfers.^ 
In  short,  the  question  who  is  on  the  register  is  one 
between  the  company  and  the  shareholder;  the 
question  who  is  to  bear  the  calls  and  take  the  profits 
is  one  between  the  buyer  and  seller,  with  which  the 
company  is  not  concerned.* 

1  Chapman  Y.  Shepherd  a,nd  White-  «  gee  per  Lord  Eomilly  M.B.  in 

J^ectd  Y.  Izod,  ubi  supra ;  Emmeraon^a  Hodgkinaon  y.  Kelly ,  L.  B.  6  Eq. 

cctse,  L.  B.  1  Ch.  433;  Sheppard  y.  496. 
Murphy,  tihi  supra. 


CHAPTER  II. 


OP  CONTRACTS  RELATING   TO   CONTINGENT  INTERESTS 

AND  EXPECTANCIES. 


^ch^  "^'       §  1530.     At  Common  Law  it  has  been  laid  down 
gj^-T — 7  that  the  possibility  of  succession  is  not  an  object  of 
tracts  Toid  disposition,  and  that  if  the  heir  were  to  dispose  of  the 
monLaw.  succcssion  during  the  life  of  the  ancestor,  such  dis- 
position would  be  void,  though  the  inheritance  should 
afterwards  have   devolved  on  him.*     However,  in  a 
case  before  the  Queen's  Bench,  the  Court  supported  as 
valid  a  contract  to  sell  an  estate  if  it  should  be  devised 
to  the  vendor  by  a  person  then  living.' 

§  1631.  In  Courts  of  Equity  contracts  relating 
to  expectancies  have  been  long  upheld,'  and  that 
although  they  may  in  some  sort  seem  to  have  defeated 
the  intentions  of  testators,  or  been  in  fraud  of  parental 
authority. 

§  1632.  One  of  the  earliest  cases  on  the  subject  is 
Wiseman  v.  Roper ^^  where  a  covenant  to  settle  an  estate, 
to  which  the  covenantor  had  only  an  expectancy  as 
heir,  was  after  the  descent  of  the  lands  specifically 
enforced  against  him. 


Seeus  in 
Equity. 


Instances. 


1  Per  Lord  Kenyon  M.R.  in  Jones 
T.  iZoc,  3  T.  R.  93.  The  Eoman  Law 
likewise  prohibited  such  contracts. 
Pothier,  Tr.  des  Oblig.  Part  I. 
chap.  1,  sect.  4,  $  2. 

»  Cook  V.  Field,  16  ft.  B.  460. 

»  Cf.  Alexander  v.  Duke  of  Wei- 
lingUm,  2  B.  &  My.  35.    The  state- 


ment attributed  to  Lord  Eldon  in 
Carleton  y.  LeighUm  (3  Mer.  at 
p.  671),  that  the  expectancy  of  an 
heir  conld  not  be  made  the  subject 
of  contract  seems  an  error  of  the 
reporter.  Apparently  the  word 
contract  is  written  for  conveyance. 
«  1  Bep.  in  Oh.  154. 
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§  1638.  In  BeckUy  v.  Newland,"^  the  plaintiff  and  ^'^^' 
the  defendant  had  married  two  sisters,  who  were  the  ^^^^  ^- 
presumptive  heiresses  of  Mr.  Turgis,  a  very  rich  man,  Newiand. 
who  had  made  and  revoked  several  wills,  and  ultimately 
made  one  leaving  a  great  estate  to  the  defendant,  and 
only  a  small  one  to  the  plaintiff.  Previously  to  the 
execution  of  the  will,  the  plaintiff  and  the  defendant 
had  entered  into  a  contract  for  the  equal  division 
between  them  of  what  should  be  left  to  each  of  them  ; 
and  this  contract  was  upheld  and  specifically  enforced 
by  Lord  Macclesfield,  who  said  that  the  contract  was 
'^  not  disappointing  the  intent  of  the  testator,  for  he 
did  not  design  to  put  it  out  of  either  of  the  devisees' 
power  to  dispose  of  the  estate  after  it  should  come  to 
him ;  but,  on  the  contrary,  when  the  testator  gave  it 
to  either  of  them,  he  by  implication  gave  that  person 
a  power  to  dispose  of  the  said  estate  when  it  should 
come  to  him."  The  same  principle  was  pursued  by 
his  Lordship  in  another  like  case,*  and  was  followed 
by  Lord  Hardwicke,  in  upholding  the  validity  of  the 
conveyance  of  a  contingency  or  possibility  on  the 
death  of  a  sister  unmarried.® 

§  1634.  In  Harwood  v.  Tooke*"  the  plaintiff  and  Sf^ruai^ 
the  defendant,  the  celebrated  John  Home  Tooke,  had 
made  a  parol  contract  to  divide  what  should  come  to 
them  from  a  testator :  in  satisfaction  of  this  the 
plaintiff  had  given  to  the  defendant  Tooke  a  note  for 
4000/.,  which  he  had  indorsed  over  to  the  other 
defendant,  Sir  Francis  Burdett,  for  valuable  considera- 
tion. All  that  Lord  Eldon  ultimately  decided  in  the 
case  may  have  been  that  the  plaintiff  had  no  equity  to 
follow  the  note  into  the  hands  of  this  purchaser  for 
value ;  and  it  appears  from  one  of  the  reports  that  he 

>  2  P.  Wms.  182.  »  WrigU  v.  Wright,  1  Ves.  Sen. 

a  HobiMi  T.  Trevor,  2  P.  Wms.      409. 
191 .  «  2  Sim.  192,  from  Mr.  Maddock's 

MS.  n. ;  1  My.  &  K.  685. 

F.  XX 
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^^  ^'  ^^pr^ssed  doubts  whether  the  transaction  between  the 

plaintiff  and  the  defendant  Tooke  was  not  a  fraud  on 

the  testator,  and  whether  the  Court  would  at  any  rate 

assist  in  specifically  performing  such  a  contract.     But 

the  case  has  usually  been  treated  as  an  authority  for 

the  validity  of  contracts  relating  to  expectancies.* 

Contract        R  1635.     In  another  case  the  contract  seemed,  at 
D7B0118  ^    ^         ^  ^  ' 

to  divide    first  sight,  in  fraud  of  the  parental  authority,  but  was 
might  re-   Upheld  ou  a  like  ground  to  that  taken  by  Lord  Mac- 
thelr  ^^  clesfield.     A  contract  had  been  entered  into  by  two 
father.      ^^^^  ^^  divide  equally  between  them  whatever  they 
•  might  receive  from  their  father  in  his  lifetime  or  after 
his  decease,  by  will  or  otherwise.     It  was  very  strongly 
argued  that  this  was  a  scheme  on  the  part  of  the  sons 
to  protect  themselves  from  the  consequences  of  mis- 
conduct, and  to  bid  defiance  to  parental   authority. 
But  Shadwell  V.C.  held  that,  as  the  testator  had  the 
power  of  giving  an  estate  to  his  sons,  so  that  they 
should  have   only  the  personal    enjoyment  without 
power  of  alienation,  and  did  not  choose  so  to  give  it, 
but  gave  it  absolutely,  he  had  allowed  it  to  become 
liable  to  all  their  antecedent  contracts,  and  therefore 
to  the  contract  in  question  of  which  specific  perform- 
ance was  accordingly  granted.' 
Coyenant        §  1636.     Similar  in  principle  is  the  case  of  Zffde  v. 
annuity     Myuu^  whcre  a  husband  granted  an  annuity  for  his 
S^cyf^"  life,  and  by  way  of  further  security  covenanted  to 
charge  it  on  all  the  property  he  should,  in  the  event  of 
his  wife's  decease,  become  entitled  to  by  her  will  or 
otherwise ;  and  it  was  held  that  no  objection  could  be 
taken  on  the  ground  of  its  relating  to  a  mere  expect- 
ancy ;  and  the  Court  accordingly  specifically  performed 

^  See  TptT  Shadwell  V.  C.  in  »  WdkfTtd  t.  Wdhertdy  2  Sim. 
Wdhertd  Y  Weihertd,  2  Sim.  191;  183.  SeeaooQrdiiiglyj5y«2eT.TF%tle, 
Hyde  Y.  Whiie^  5  Sim.  524 ;  and  ^^  5  Sim.  524 ;  HaugJUon  y.  Lee$,  1 
Lord  Brougham  in  Lyde  y.  Mynn,  Jur.  N.  8.  862 ;  3  W.  B.  135 
1  My.  &  K.  693.  (Stuart  V.O.). 

*  IM7.&K683. 
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the  covenant.     And  so,  again,  contracts  respecting  the  ^^  ^• 

costs  of  proceedings  in  lunacy,  or  the  ultimate  division 

of  a  lunatic's  property,  are  not  void.* 

§  1637.  In  a  case  recently  decided  by  Denman  J.,  J'a^ww  ▼• 
a  husband  and  his  wife  had  assigned  to  one  of  the 
plaintiffs  (who  was  held  by  the  Judge  to  be  a  trustee 
for  the  other  plaintiffs)  all  the  interest  to  which  the 
wife  or  the  husband  might  become  entitled  under  the 
will  of  C,  (who  had  at  the  time,  to  the  wife's  know- 
ledge, made  his  will  leaving  his  residuary  estate  to  her 
for  her  separate  use,)  to  secure  4000/.  borrowed  by  the 
husband  for  the  payment  of  his  debts  :  and  C.  had  died 
without  altering  his  will.  It  was  held  that  the  wife 
had  power  to  charge,  and  had  by  the  contract  effectu- 
ally charged,  her  expectancy.* 

5  1638.     The  circumstances   attending  such  con-  Cmmm- 
tracts  as  those  now  under  discussion  are  oftentimes  of  under 
such  a  kind  as  to  prevent  the  Court  from  enforcing  ^ch  con- 
them.      Such   were    the   circiunstances  in  Morse  v.  ^^.^*^ 
Faulkner^  in  the  Exchequer,  and  in  the  more  recent  *^i®- 
case  of  Rt/an  v.  Daniel.^    In  the  latter  case  each  of  two 
young  officers  in  the  army  signed  and  gave  to  the 
other  a  document,  by  which  each  charged  his  estate 
with  1 000/.  in  favour  of  the  other,  in  case  the  other 
should  survive  him,  the  consideration  of  each  of  these 
documents  being  the  other  of  them :  many  years  sub- 
sequently a  correspondence  passed  between  these  officers 
with  a  view  to  a  rescission  of  the  transaction,  but  that 
intention  was  never  carried  into  effect.      The  Court 
held  that,  looking  at  the  circimistances  of  the  transac- 
tion, the  age  and  condition  of  the  parties,  and  their 
subsequent   correspondence,   there   was  no   equitable 
claim  which  the  Court  would  enforce,  but  it  retained 

1  Fersse  y.  Perssey  7  01.  &  Fin.  »  3  Sw.  429,  n. 

279.  *  1  T.  &  0,  C.  C.  60. 

«  Flower  y.  Btdler,  16  Ch.  D.  665. 
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^ch^  iP*  *^®  ^^^  ^^^  twelve  months,  with  liberty  to  bring  att 

action  to  establish,  if  the  plaintiff  could,  a  legal  debt. 

w^er  §  1539.  It  has  been  judicially  suggested  that  con- 
tracto  only  tracts  made  by  a  person  before  the  devolution  of  the 
^*^^  *  estate  or  other  realization  of  his  expectancy  are  purely 
personal,  and  only  capable  of  being  enforced  against 
the  contractor  personally  during  his  lifetime.  In 
Morse  v.  Faulkner^  in  1792,  EyreC.B.  speaking  of  such 
a  case,  said,  "  The  surrenderor  not  having  any  title 
whatever  to  the  premises,  at  the  time  of  the  surrender, 
his  agreement  would  not  raise  a  lien  upon  the  land ; 
and  although  the  present  plaintiffs  might  have  been 
relieved  if  they  had  filed  their  bill  against  him  in  his 
lifetime,  that  is  after  his  title  had  accrued,  yet  it  does 
not  follow  that  therefore  they  can  be  relieved  againfit 
his  heirs.  Neither  the  land  itself  or  the  conscience  of 
the  present  defendants  is  boimd  by  this  act  of  William 
the  surrenderor."  It  is  however  believed  that  this 
view  has  not  received  any  subsequent  confirmation. 

I  3  Sw.  429,  n. ;  shortly  reported,  1  Anstr.  11. 


CHAPTER  m. 


OF  CONTRACTS  FOB  PARTNERSHIP. 


§  1640.     As  a  general  rule,  the  Court  will  not  PamVI. 
enforce  specific  performance  of  a  contract  to  form  and       '  ^ 


Sudhoon- 


carry  on  a  partnership.*    And  notwithstanding  some  S 
early  authorities  more  or  less  to  the  contrary,*  it  is  5^^^ 
clear  that  the  Court  would  in  no  case  compel  perform-  'oroed. 

A  •  1  •  ii  Partnor- 

ance  of  a  contract  to  enter  into  a  partnership  not  for  a  ahipat 
definite  term:®  for  it  might  be  dissolved  as  soon  as 
entered  upon,  and  the  interference  of.  the  Court  would 
thus  become  simply  nugatory. 

§  1641.     Where  however  the  contract  defines  the  Where 
term  of  the  partnership,  and  there  has  been  part  per-  fined  and 
formance  of  the  contract,  the  Court  may  specifically  ^JS^. 
execute  it  by  decreeing  the  parties  to  execute  a  proper 
deed,  and,  if  necessary,  by  restraining  any  partner 
from  carrying  on  business  under  the  partnership  style 
with  other  persons,  and  from   publishing  notices  of 
dissolution/ 

§  1642.  Whether  the  Court  would  specifically  en-  Contract 
force  a  contract  not  m  terms  to  enter  into  a  partner-  partner- 
ship,  but  to  execute  a  deed  of  partnership  to  contain  "^^  ^®®^* 


1  Scott  y.  Raymerd,  L.  R.  7  Eq. 
112;  Sichel  y.  Moaenthal,  30  Beay. 
371 ;  and  see  aupra,  §§  95,  843. 

See  per  Lord  Hardwicke  in 
Buxton  y.  Lister,  3  Atk.  at  p.  385 ; 
Anon.,  2  Yes.  Sen.  629 ;  Anon,,  1 
Mad.  Oh.  525,  n. ;  HibbeH  y.  Hih- 
hert,  GoUyer,  Partn.  133. 

•  ffercy  y.   Birch,  9  Ves.   357 ; 


Sheffield  Oas  Consumers  Co,  {BegiS" 
tered)  y.  Harrison,  17  Beay.  294; 
per  Kindersley  V.O.  in  New  Bruns* 
wick  <fcc.  Co,  y.  Muggeridge,  4  Drew, 
at  p.  698. 

*  JSngland  y.  Curling,  8  Beay. 
129;  Hibhert  y.  Hihbert,  OoUyer, 
Partn.  133.  Of.  the  pleadings  in 
Bluck  y.  Capstick^  12  Gh.  D.  863. 
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^A?'-^'  terms  defined  or  ascertainable,  has  never,  it  is  believed, 

been  decided.     The  argument  that  such  a  judgment 

should  be  pronounced  in  order  to  give  the  plaintiffs 
legal  rights,  seems  of  much  less  weight  now  that  the 
Courts  of  Common  Law  and  Equity  are  united. 
Where  §  1543.     Coutracts  for  partnership  may  in  some 

iUegni.  cases  be  illegal,  as  amounting  to  sales  of  office,  as  con- 
travening the  laws  regulating  trade,  or  otherwise.^  It 
is  hardly  necessary  to  observe  that  the  Court  will  not 
in  any  way  interfere  for  the  benefit  of  parties  claiming 
under  such  contracts,  or  in  favour  of  contracts  for 
partnership  tainted  with  fraud,  hardship,  or  improper 
conduct.^ 
Perform-        R  1644.     Affain,  where  the  contract  had  reference 

anoe  nn-  "  o        -^  i .    . 

enforce*     to  the  manufacture  and  sale  of  a  patent  medicine, 

Lord    Eldon    considered  that  the   Court  could    not 

decree  specific  performance,  because,   if  the  recipe 

were  a  secret,  the  Court  had  no  means  of  enforcing  its 

own  orders." 

i^eJifi^  §  1646.     There  are  of  course  a  great  many  cases^ 

Z^    in  which  Courts  of  Equity  give  specific  reKef  on  part- 

^'     nership  articles:    but  these  are  not  cases  of  specific 

performance  of  executory  contracts. 

1  See  Hughes  y.  Statham,  4  B.  &      WUliarM  y.  WiUiavM,  3  Mer.  157 ; 
G.  187 ;  Knowlea  y.  Haughton,  11      Oreen  y.  Folgham,  1  S.  &  S. 


Ves.  168.  TovaU  v.  Winyard,  IJ.  &  W.  3M. 

s  Vivers  y.  Tuck,  1  Moo.  P.  0.  See  also  Lingen  y«  Simpaan^  1  S.  ft 

(N.  8.)  616;  MaonveU  y.  Fort  Ten-  S.  600. 

nant&c.  Coal  Co,,  24  Beay.  495.  *  E,g,  Homfray  y.  FothergUl,  L. 

'  Newhery  y.  James,  2  Mer.  446.  B.  1  Eq.  667. 
See  also,  as  to  secret  medioines, 


CHAPTER  IV. 


OP  OONTRACrrS  FOB  THE  SALE  OF  SHIPS. 


§  1646.     Contracts  for  the  sale  of  ships,  or  of  ^^7^- 
shares  in  ships,  have  long  been  affected  by  legislation,  r — ^--— 
The  present  position  of  legislation  is  shortly  this.     By  state  of 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  on  the 
104),  it  is  enacted  (s.  55)  that  a  registered  ship,  or  JJ^^^^j^^ 
any  share  therein,  when  disposed  of  to  persons  quali-  ?"pp^-? 
fied  to  be  owners  of  British  ships,  shall  be  transferred 
by  bill  of  sale,  containing  such  description  of  the  ship 
as  is  contained  in  the  certificate  of  the  surveyor,  or 
such  other  description  as  may  be  sufficient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  which 
shall  be  in  a  form^  given  by  the  statute,  or  as  near 
thereto  as  circumstances  permit,  and  executed  by  the 
transferor  before  and  attested  by  one  or  more  wit- 
nesses: no  individual  is  entitled  to  be  registered  as 
transferee  till  he  has  made  a  certain  declaration  (s.  56) : 
and  (s.  57)  every  bill  of  sale  with  the  required  declara- 
tion is  to  be  produced  to  the  registrar,  who  is  to  enter 
the  name  of  the  transferee  as  owner  in  the  register 
book.* 

§  1647.  By  the  Merchant  Shipping  Act  Amend-  Merchant 
ment  Act,  1862  (25  &  26  Vict.  c.  63),  s.  3,  it  is  i^^^^ 
declared  to  be  the  intention  of  the  Merchant  Shipping  ^^lot, 
Act,  1854,  that,  without  prejudice  to  the  provisions  ^®*^- 

1  Gf.  The  Merchant  Shipping  Act  no  title  to  the  person  thereby  regis- 

Amendment  Act,  1856  (18  ft  19  Vict,  tered.     Orr  y.  Dickinsony  Johns.  1 ; 

c.  91),  s.  11.  cf.  Holdemesa  y.  Lamport,  9  W.  B. 

>  Th&  legistration  of  a  bill  of  327 ;  30  L.  J.  Oh.  489. 
sale,  which  is  in  fact  inyalid,  giyes 
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^Ch  iv^'  contained  in  that  Act  for  preventing  notice  of  trusts 
from  being  entered  in  the  register  book  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers  of 
disposition  and  of  giving  receipts  conferred  by  that 
Act  on  registered  owners  and  mortgagees,  and  without 
prejudice  to  the  provisions  contained  in  that  Act 
relating  to  the  exclusion  of  unqualified  persons  from 
the    ownership    of    British    ships,   equities  may  be 
enforced  against  owners  and  mortgagees  of  ships  in 
respect  of  their  interests  therein,  in  the  same  manner 
as  equities  may  be  enforced  against  them  in  respect  of 
any  other  personal  property.* 
i*e«^        §  1548.     The  definition  of  persons  qualified  to  be 
to  be        owners  of  British  ships  is  to  be  found  in  the  18th 
Britiah      section  of  the  Merchant  Shipping  Act,  1854. 
^^^^1        §  1649.     The  result  of  this  legislation  appears  to 
^e  legifl    l)e  clear :  that  any  person  qualified  to  be  the  owner  of 
a  British  ship  may  sue  on  any  contract  for  the  sale  of 
a  ship  or  share  in  a  ship,  and  that  on  obtaining  judg- 
ment he  will  be  entitled  to  be  registered :  but  that, 
pending  entry  of  his  name  as  owner  on  the  register, 
no  notice  of  his  equity  can  appear  on  the  register,  or 
be  noticed  by  the  registrar :  that  the  registered  owner 
or  mortgagee  can  make  a  good  transfer  and  give  good 
receipts  to  purchasers  for  value  without  notice  of  the 
equity  under  the  contract :  and  lastly,  as  regards  un- 
qualified persons,  that  they  cannot  maintain  an  action 
for  the  sale  of  a  ship  or  share  in  a  ship  to  them. 
History         §  1660.     It  may  be  convenient  very  briefly  to 
legisia-      advert  to  the  history  of  the  legislation  on  this  topic* 

The  Act  26  ^^^  -^^*  ^^  ^^^"  ^^^'  ^'  ^^  required  (section  17)  the 
Geo.  III.   \^jii  Qf  gajg  Qj^  every  transfer  to  recite  the  certificate  of 

registry,  and  declared  that  otherwise  such  bill  of  sale 
should  be  utterly  null  and  void.     The  Act  being  silent 

^  See  Stapleton  y.  Haymen,  12  W.  *  See  Liverpool  Borough  Bank  y. 

B.  317 ;  ffughea  y.  Sutherland,  7  Q.       Turner,  IJ.  ft  H.  at  p.  166. 
B.  D.  100. 
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as  to  contracts,  doubts  arose  which  were  ended  by  the  ^^7^ 
Act  34  Geo.  III.  c.  68,  which  (sect.  1 4)  made  void  — ^— ^ 
both  at  Law  and  in  Equity  all  contracts  unless  made 
in  the  manner  prescribed  by  the  former  Act.  Under 
these  Acts  a  contract  for  the  sale  of  a  ship  not  reciting 
the  certificate,  but  having  a  copy  of  the  certificate 
annexed,  was  void.* 

5  1661.     These  Acts  were  repealed :  and  the  enact- The  Act 

•  •  4  Geo  IV 

ment  which  then  came  into  force  was  4  Geo.  IV.  c.  41,  c.4i,i.29! 
which  provided  (section  29)  that  when  and  so  often  as  ^*j*- 

r  ^       \  ^  /  ^         ment  as 

the  property  in  any  ship,  or  any  part  thereof,  belongiag  ^  mode 
to  any  of  His  Majesty's  subjects,  should,  after  registry  fer. 
thereof,  be  sold  to  any  other  or  others  of  His  Majesty's 
subjects,  the  same  should  be  transferred  by  bill  of  sale 
or  other  instrument  in  writing,  containing  a  recital  of 
the  certificate  of  registry  of  such  ship  or  vessel,  or  the 
principal  contents  thereof,  otherwise  such  transfer 
should  not  be  valid  or  effectual  for  any  purpose  what- 
ever, either  in  Law  or  in  Equity :  to  which  was  added 
a  proviso  limiting  the  effect  of  an  error  in  such  recital. 

§  1662.     This  clause,  which  departed  from  the  Re- 
language  of  the  older  statutes,  was  re-enacted  by  the  by*ra^ 
6  Geo.  IV.  c.  110,  s.  31,  the  3  &  4  W.  IV.  c.  55,  s.  31,  ^^ 
and  the  8  &  9  Vict.  c.  89,  s.  34 :  and  the  37th  section 
of  the  last-mentioned  Act  further  provided  that  no  bill 
of  sale  or  other  instrument  in  writing  should  be  valid 
or  effectual  to  pass  the  property  in  any  ship,  or  in  any 
share  thereof,  or  for  any  other  purpose,  until  the  same 
was  entered  on  the  register. 

§  1663.     The  change  of  language  gave  rise  to  a  Conttaots 
question :  but  it  was  determined,  imder  the  last  cited  bynon- 
Act,  that   executory  contracts  to  transfer  not   com-  ^^^' 
plying  with  the  terms  of  the  Act  were  avoided  by 
them.* 

a*         -  ... 

1  BrewBter  y.  Clarke^  2  Mer.  75.        &  G:  349 ;  S.  0.  9  Ha.  636 ;  McCcd'- 
'  Hughes  y.  Morris,  2  De  G.  M.      mont  y.  Banhin^  2  De  G.  M.  &  G. 
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^oTiv^"       §  1654.     Then  came  the  Merchant  Shipping  Act, 

;^ 1854  (17  &  18  Vict,  c.  104),  which  omitted  all  express 

^^fohan*  reference  to  executory  contiucts,  and  omitted  also  any 
Act,  1864.  such  words  as  are  contained  in  the  37th  section  of  the 
previous  statute  (8  &  9  Vict.  c.  39) ;  and  thereupon  the 
question  arose  whether  executory  interests  might  be 
enforced  under  contracts  not  complying  with  the  for- 
malities of  the  Act :  and  this  question  was  det-ermined, 
as  to  an  equitable  mortgage,  in  the  negative.^  It  has, 
however,  been  recently  decided  that  an  executory  con- 
tract  to  transfer  a  sWp  to  a  purchaser  need  not  be 
registered,  and  may  be  enforced  by  the  registered 
owner  notwithstanding  the  non-registration.' 
V^  ^  §  1666.     Lststly  has  come  the  amending  statute  of 

ment  Aofc    1862  (25  &  26  Vict.  c.  63),  which  permits  the  enforce- 
ment, under  cei*tain  conditions,  of  equities,  clearly  in- 
cluding the  equity  which  results  from  a  contract  for 
sale  not  satisfying  the  statutory  requisites  for  the  legal 
transfer. 
2*jf^       §  1656.     Independently  of  the  Statute  of  1862,  it 
money      has  been  determined  that  the  Merchant  Shipping  Acts 
f^S^wfe    do  not  apply  to  a  contract  relative  to  the  produce  of 
^'      the  sale  of  a  ship.     A.  was  the  registered  owner  of 
certain  shares  for  his  f ather^s  representatives :  he  was 
captain  of  the  ship,  and  entered  into  a  contract  with 
his  father's  administrators  that  he  should  navigate  the 
ship  for  twelve  months  and  accoimt  for  the  profits,  and 
at  the  end  of  the  twelve  months  sell  the  shares  and 
accoimt  for  their  proceeds.     He  sold  the  ship :  and  on 
bill  filed  to  enforce  the  contract,  the  objection  from 
the  Merchant  Shipping  Acts  was  overruled,*    This 

403,  418 ;  Cawnbu  y.  Mansfield,  3  9  C.  B.  N.  a  769. 

Drew.  193 ;  Duncan  y.  TindaU,  13  >  BaUhyany  y.  Bwch,  44  L.  T.  N. 

0.  B.  258.  S.  177. 

^  Liverpool  Borough  Bank  y.  2W-  >  Armstrong  y.   Armttrong,   21 

n«r,  IJ.  ft  H.  169;  2  De  G.  F.  ft  Beay.  71, 78. 
J.  602.   See  also  Chapman  y.  OaUU, 
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case  seems  to  have  been  thought  by  other  Judges  open  ^^j^ 

to  doubt.^  

§  1667.  It  is  needless  to  remark  that  foreign  ships  ^^^ 
are  entirely  outside  the  observations  hitherto  made. 
As   regards  contracts  for  the  sale  of  such  ships,  or 
shares  in  them,  the  case  of  ffart  v.  Herwig  ^  may  use- 
fully be  consulted. 

»  Farr  v.  Applehee,  7  De  G.  M.  &         «  L.  E.  8  Oh.  860 ;  and  see  obser- 
G.   585 ;    Coomhea  y.  Mansfield,   3      yations  on  this  oase,  aupray  §  130. 
Drew.  193. 


CHAPTER  V. 


OF  OONTBACrS  BT  MARRTrcn  WOICEN. 


^fflf^'       §  1668.     By  the  common  law  of  England  a  married 
- — '—^  woman  has  no  capacity  to  bind  herself  by  contract. 

Common  ,  •  •  .-• 

law  in-      This  was  first  modified  by  certain  doctrines  of  Eqmty 
capam  7.    ^^^  ^^^  ^^  Statute  law. 

Present         §  1659.     A  married  woman  may  now  create  a 
the  law.     contractual  obligation  in  the  following  ways : — 

(1.)  By  contract  relating  to  her  realty  under  the 
Act  for   the  abolition  of  Fines  and  Re- 
coveries. 
(2.)  By  means  of  the  exercise  of  a  power. 
(3.)  By  compromise  of   an  actual  suit  pending 

between  her  husband  and  herself. 
(4.)  By   contract    under   the  Married  Women's 
Property  Act,  1882. 
But  with  these  exceptions  she  is  still — ^with  one  other 
doubtful  exception — ^incapable  of  binding  herself  by 
contract. 

Such  is,  it  is  believed,  the  present  position  of  the 
law. 
As  to  real  §  1660 .  (i. )  As  regards  the  real  estate  of  a  married 
woman  not  settled  to  her  separate  use  or  subject  to  her 
power  she  may,  under  the  Act  for  the  abolition  of  Fines 
and  Recoveries,  not  only  dispose  of  the  land  but  con- 
tract respecting  it,  if  not  so  as  to  render  herself  liable 
to  damages,  yet  so  as  to  bind  her  estate  of  inheritance.^ 

1  3  &  4  Will.  rV.  c.  74.    Of.  Toler     particularly  212,  219,   oyermling 
Y.  Slater,  L.  B.  3  Q.  B.  42 ;  Crofle     S.  C.  2  K.  ft  J.  194. 
y.  MiddleUm,  8  Be  G.  M.  &  G.  192, 
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This  is  the  only  power  of  control  or  alienation  which  ^^  J^- 

a  married  woman  possesses  over  such  real  estate.* 

We  are  not  here  concerned  with  questions  arising 
from  the  fraud  or  election  of  a  married  woman :  but 
it  is  certain  that  the  compromise  of  a  matrimonial  suit 
between  herself  and  her  husband  will  not  enable  her 
to  bind  her  realty  not  settled  to  her  separate  use.* 

§  1661.     (ii.)  As  regards  the  exercise  of  a  power,  Oontraot 
if  a  married  woman  have  a  power  to  be  exercised  poww 
subject  to  certain  formalities  required  for  her  pro-  Sfy™^- 
tection,  and  she  affect  to  contract  by  an  exercise  of  ®^*®^- 
the  power,  but  without  these  formalities,  there  will 
be  no  ludgment  against  her ;  for,  except  under  these 
formalities  she  hT  no  power  to   contract,  and  the 
paper  signed  by  her  is  void.^  But  where  the  formalities 
omitted   are   immaterial  for   the   protection   of    the 
married  woman,  her  estate  may  be  bound  by  the 
exercise  of  the  power,   and  the  contract  constituted 
by  such  exercise  may  be  specifically  enforced.* 

§  1662.     (iii.)  As  regards  agreements  to  compro-  Com. 
mise  matrimonial  suits  between  husband  and  wife,  ^^ 
Lord  Hatherley ,  when  a  Vice  Chancellor,  in  more  than  ^SS 
one  case  intimated  his  opinion  that  the  power  of  a  wife  •^  ^^®* 
to  contract  with  her  husband  is  not  confined  to  her 
separate  property,  but  that  "under  any  circumstances, 
whTthe  J e  is  put  in  such  a  position  that  she  can  be 
regarded  for  the  purposes  of  the  contract  as  a  feme  «(?&," 
she  may  so  contract.*    The  learned  Judge  considered 
that  the  case  of  Bateman  v.  Countess  ofBosSy^  supports  this 


^  CahiUY.  Cahta,S A.yp.OM.420y 
42S. 

»  IKcL ;  WiUwmB  v.  Walker,  9 
Q.  B.  D.  676 ;  and  of.  Nicholl  y. 
Jonti,  L.  B.  3  Eq.  696. 

«  Martin  T.  MUchea,  2  J.  ft  W. 
413,  434. 

«  EophinB  T.  MyaU,  2  B.  ft  M. 
86;  DaiveU  v.  Dew,  1  Y.  ft  0. 0.  0. 
345;  Thachvell  y.  Oardiner,  5  De 


Q.  ft  Sm.  58 ;  PhiUip$  y.  Edwards, 
33  Beay.  440. 

»  VansiUoH  y.  VansittaH,  4  K  ft 
J.  62,  70  (S.  0.  on  appeal,  2  De  G. 
ft  J.  249) ;  NtchoU  y.  Jonea,  L.  B. 
3  Eq.  696;  Gtbbs  y.  Harding,  L.  B. 
5  Oh.  336;  affiiming  S.  0.  L.  B.  8 
Eq.  490. 

•  1  Dow,  235. 
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c^  y,  •  proposition.     The  last-mentioned  case  is  not  very  fully 
'  reported.     In  the  case  of  Besanf  v.  Wbod^^  Jessel  M.R. 

adopted  the  same  view,  holding  that  a  married  woman 
must  take  as  incident  to  her  undoubted  right  to  sue 
(whether  by  next  friend  or  even  alone)  for  divorce  or 
restitution  of  conjugal  rights,  the  right  to  contract,  i.e.j 
to  compromise  her  suit :  that  as  a  necessary  corollary  to 
the  right  to  sue,  she  must  have  the  right  to  contract  not 
to  sue ;  and  that,  therefore,  she  can  enter  into  a  valid 
and  enforceable  contract  to  live  separate  and  apart  from 
her  husband.  Notwithstanding  the  ca^se  of  CaMtt  v. 
Cahillj^  in  the  House  of  Lords,  which  seemed  to  make  it 
doubtful  whether  the  latter  case  is  right,  and  whether  the 
competency  of  the  wife  to  contract  with  her  husband 
must  not  be  confined  to  the  cases  of  actual  suits  between 
them,  the  Court  of  Appeal  have  recently  accepted 
the  doctrine  of  Besant  v.  Wood^  and  applied  it  to  a  case 
in  which  a  husband  and  wife  were  in  litigation  only 
by  means  of  cross-summonses  for  assault :  Lord  Justice 
Lindley  observing,  that  the  wife's  capacity  appeared  to 
extend  to  all  proceedings  which  husband  and  wife  are 
by  law  capable  of  taking  against  each  other.* 
Married  §  1563.  (iv.)  By  the  Married  Women's  Property 
Property  Act,  1882,  a  ucw  Contractual  power  was  conferred  on 
^  *  '  married  women.  The  following  are  the  relevant 
provisions  of  the  statute : — 
Sect.  1,  <<A  married  woman  shall  be  capable  of  entering 

into  and  rendering  herself  liable  in  respect  of  and 
to  the  extent  of  her  separate  property  on  any  con- 
tract, and  of  suing  and  being  sued  either  in  con- 
tracts or  in  torts,  or  otherwise  in  all  respecte  as  if 

•    ^  L.  B.  12  Ch.  D.  622;  c^,MarBhall  where  this  class  of  cases  is  much 

Y.  Marshall,  5  P.  D.  19;  Aldridge  considered.     See  also  per  Bowen 

V.  Aldridge,  13  P.  D.  210 ;  Smith  v.  L.J.  in  Clark  v.  Olark,  10  Pro.  D. 

'Lu4x»,  18  Ch.  D.  631.  196. 

3  8  App.  Gas.  420.     See  BuUer  t.  •   '  McCfregor  y.  McGregor,  21 Q.  B. 

BMer,  14  Q.  B.  D.  831,  and  in  D.  424  {CahiU  y.  Cahia  does  not 

Oonrt  of  Appeal,  16  Q.  B.  D.  374,  appear  to  have  been  died). 
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she  were  a  feme  sole,  and  her  husband  need  not  be  ^i^^^- 

joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 

party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property ;  and  any  damages  or 
costs  recovered  against  her  in  any  such  action  or  pro- 
ceeding shall  be  payable  out  of  her  separate  property, 
and  not  otherwise. 

"  Every  contract  entered  into  by  a  married  woman  ^-  h 
shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property, 
imless  the  contrary  be  shown. 

^^  Every  contract  entered  into  by  a  married  woman  Sect,  i, 

,  BUD-B.  4. 

with  respect  to  and  to  bind  her  separate  property  shall 
bind  not  only  the  separate  property  which  she  is  pos- 
sessed  of  or  entitled  to  at  the  date  of  the  contract,  but 
also  all  separate  property  which  she  may  thereafter 
acquire." 

Section  19  provides  that  **  Nothing  in  this  Act  con-  seot.  19. 
tained  shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  pro- 
perty of  any  married  woman,  or  shall  interfere  with  or 
render  inoperative  any  restriction  against  anticipation 
at  present  attached  or  to  be  hereafter  attached  to  the 
enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement,  will, 
or  other  instrument ;  but  no  restriction  against  antici- 
pation contained  in  any  settlement  or  agreement  for  a 
settlement  of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage,  and  no  settle- 
.ment  or  agreement  for  a  settlement  shall  have  any 
greater  force  or  validity  against  creditors  of  such  woman 
than  a  like  settlement  or  agreement  for  a  settlement 
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^Ch  T  ^'  niade  or  entered  into  by  a  man  would  have  against  his 

creditors." 

Sect.  23.  Section  23  of  the  Act  places  the  legal  personal  repre- 
sentative of  a  wife  in  her  place  in  respect  of  her  sepa- 
rate  estate  a«  to  righte  and  liabiUties. 

§  1664.  On  these  clauses  the  following  observa- 
tions may  be  presented  to  the  reader^s  consideration, 
as  possibly  relevant  to  any  action  for  specific  perform- 
ance on  a  married  woman's  contract : — 

The  (1.)  It  is  presmned  that  the  statute  may  be  taken  as 

code.  a  code  of  law  relative  to  the  contracts  of  married 
women,  and  that  as  such  it  supersedes  the  previously 
existing  equitable  doctrines  with  regard  to  such  con- 
tracts—doctrines which,  with  considerable  modifica- 
tions and  alterations,  are  adopted  by  the  statute.  This 
seems  to  render  a  discussion  of  the  old  equitable  doc- 
trines no  longer  of  practical  importance  in  this  work. 

AppUesto      (2.)  The  clauses  relative  to  contract  appear  to  apply 

^T"^  to  all  married  women,  without  reference  to  the  time 
of  their  marriage  or  of  the  acquisition  of  the  property 
with  which  they  axe  dealing. 

Implied  (3 . )  The  words  *  ^  or  otherwise  "  in  the  statute  will  pro- 
bably be  found  largely  to  extend  the  liability  of  married 
women,  and  may  at  least  render  them  liable  on  implied 
contracts  on  which  they  could  not  before  the  statute 
have  been  sued.^ 

Contract  is      (4.)  The  married  woman  is  only  capable  of  entering 

respect  of  into  any  contract  in  respect  of  and  to  the  extent  of 

separate       i  .  i_      «  #»  i      •    a.  ±*    • 

property,  her  Separate  property,  free  from  restraint  on  anticipa- 
tion :  she  can  render  herself  liable  only  in  respect  of 
and  to  the  extent  of  this  separate  property.  These 
words  introduce  new  conceptions  into  the  law  of  con- 
tract, and  have  created  great  peculiarities  in  the  relief 
granted  against  married  women.  From  them  flow 
important  consequences : — 

WhUtaker  t.  Kerehaw,  46  Oh,  D.  320. 
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a.  Unless  the  married  woman  have  separate  property  ^^  J^- 
at  the  date  of  the  contract,  she  cannot  contract  at  5^^.  ^ 
all :  its  existence  is  a  condition  of  the  power.^     The  q^ences. 
separate  property,  to  justify  the  existence  of  a  con- 
tract by  the  married  woman,  must,  it  would  appear 
from  section  19,  be  property  free  from  the  restraint  on 
anticipation. 

/8,  It  follows  from  the  restrictive  words  of  the  statute 
that  execution  under  a  judgment  against  a  married 
woman  is  limited  to  the  separate  property  of  the  married 
woman  not  subject  to  any  restriction  against  anticipa- 
tion, unless,  by  reason  of  sect.  19  of  the  Act,  the  pro- 
perty shall  be  liable  to  execution,  notwithstanding  such 
restriction.* 

y.  It  further  follows  from  the  words  of  the  clause 
imder  consideration  that  no  attachment  for  debt  can  be 
issued  against  the  person  of  a  married  woman  under 
the  Debtors  Act.* 

§  1666.     It  is  obvious  that  these  peculiarities  of  Beenits  as 
the  contracts  of  a  married  woman  under  the  Act  may  ^ISfic 
lead  to  considerable  difficulties  in  the  enforcement  of  a  ^®™" 
judgment  for  specific  performance  against  a  married 
woman.     This  question  does  not  appear  yet  to  have 
received  any  elucidation  from  judicial  decision.     But 
it  seems  probable  that  the  matter  may  stand  thus :  if 
the  judgment  or  order  be  for  payment  of  a  debt,  then 
the  woman  cannot  be  imprisoned  by  reason  of  the 
Debtors  Act,  1869.*    On  the  contrary,  if  the  judgment 
or  order  direct  her  to  do  something  other   than   the 
payment  of  money,  disobedience  would  be  a  contempt 
not  within  the  Debtors  Act,  1869,  and  the  old  law 
would  apply  imder  which  an  attachment  might  issue 

*  PcUlieer  v.  Qumey^  19  ft.  B.  D.  '  S.  0.     See  Hope  v.    Carnegie, 

619  ;  Stogdon  y.  Lee,  (1891)  1  Q.  B.  L.  B.  7  Eq.  254. 

661.  *  ScoU  Y.  Morley,  20  Q.  B.  D. 

»  tycoH  T.   Morh}/,  20  Q.  B.  D.  120. 
120. 

F.  Y  Y 
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^oh  V^'  agauist  the  married  woman.^    It  is  possible  that,  in  the 

-^^  event  of  an  order  for  payment  of  money  by  a  iLamed 

woman  being  disobeyed  by  her^  some  relief  might  be 

obtained  by  proceedings  against  her  tnistees,  if  any. 

Contract        R  1666.  The  provisions  of  the  statute  have  sim- 

presmned         •  •  • 

to  bind      plified  the  inquiry  as    to    whether  the  contract  in 
eeS^       question  was  such  as  would  bind  the  separate  estate. 
The  statute  raises  an  affirmative  presumption,  and 
requires  the  negative  to  be  shown  by  the  party  main- 
taining it. 
^^^^         §  1667 .  The  statute  has  altered  the  law  as  laid  down 
or  after     by  Ftke  V.  Fitzgibbon^^  and  makes  the  contract  binding 
not  only  on  the  separate  estate  of  which  the  married 
woman  was  possessed  at   its   date,   but  also   on  all 
separate  estate  which  she  may  thereafter  acquire. 

>  Ottway  V.  Wing,  12  Sim.  91 ;  «  17  Ch.  D.  464. 

Taylor  v.  Taylor,  12  Beav.  271. 
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§  1668.     It  seems  clear  that  a  contract  providing  PabtVI. 
for  the  separation  of  husband  and  wife  at  a  future  - — '• — '— 
time  is  against  public  policy,  and  will  not  be  enforced  for  future 
by  the  Court ;  and  further  that  any  instrument  which  ti^aot 
provides  for  a  present  separation,  but  also  prospec-  ®'^'°"^- 
tively  looks  forward  to  the  parties  living  together 
again,  and  then  to  a  future  separation,  is,  so  far  as 
it  provides  for  that  future  separation,  equally  imen- 
forceable.* 

§  1669.  The  jurisdiction  of  Courts  of  Equity  to  Extent  of 
enforce  the  specific  performance  of  contracts  for  pre-  tion. 
sent  separation,  by  the  execution  of  proper  deeds  of 
separation,  was  established  in  the  House  of  Lords, 
after  a  learned  argument  against  it,  in  the  case  of 
Wilson  V.  Wilson^^  where  Lord  Cottenham  showed  that 
the  law  does  not  now  consider  a  contract  for  present 
separation  so  contrary  to  public  policy  as  to  make  void 
all  arrangements  of  property  arising  out  of  it. 

§  1670.     In  order  to  enable  the  Court  thus  to  inter-  There 
fere,  there  must  of  course  be  a  valid  contract.     It  is  a  binding 
essential  to  this  that  the  contract  be  between  persons  ^^ 
capable  of  contracting,  and  therefore,  on  the  ground 


1  See  per  Lord  Eldon  in  West-         »  1  H.  L.  0.  638,  affirming  S.  C. 

meaih  y.  Salisbury,  5  fill.  N.  S.  at  14  Sim.  406 ;  Fletcher  y.  Fletcher,  2 

pp.  366,  367  ;    Earl  of  Westmeath  Cox,  99 ;  Qihbe  y.  Harding,  L.  B.  8 

y.  Caunteae  of  Westmeaih,  Jac.  at  Eq.  490;  6  Oh.  336;    BwkneU  y. 

p.  .142.    Of.  Woodgaie  v,  WaUoUy  in  BuckneU,  7  Ir.  Oh.  E.  130 ;  Hart  r. 

C.  A.  16th  Noyember,  1880.  Hart,  18  Ch.  D.  670. 
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^Ch^w^"  ^^  ^  husband's  general  inability  to  contract  with  his 
— "--  wife  without  the  intervention  of  some  third  person,  it 
has  been  supposed  that  a  simple  contract  between  them 
to  live  separate  will  not  be  enforced  by  the  Court.^ 
And  a  husband  and  wife  in  actual  litigation  on  matri- 
monial matters  may,  it  seems,  contract  with  one  an- 
other for  a  separation.*     But  it  is  doubtful  whether 
they  can  so  contract  under  any  other  circumstances.' 
SdOTLtion       §  1571.     There  must  also  be  a  good  consideration : 
and  as  in  contracts  for  separation  this  is  sometimes 
peculiar,  it  will  be  well  very  briefly  to  allude  to  a  few 
of  the  cases. 
Instances.       §  1572.     It  has  bocn  decided  that  the  staying  a 
suit  in  the  Ecclesiastical  Court  for  nullity  of  marriage, 
on  the  ground  of  impotency  of  the  husband,  is  a  suffi- 
cient consideration  as  against  him :  *  and  where  the 
husband  had  so  behaved  as  that  the  wife  might  have 
obtained  a  divorce  a  mensd  et  thoro^  and  she  agreed, 
instead  of  prosecuting  her  right,  to  accept  maintenance 
from  the  husband,  this  was  held  a  good  consideration.* 
A  good  consideration  is  also  afforded  by  an  engage- 
ment by  the  trustees  to  indemnify  the  husband  against 
the  wife's  debts ;  ®  or  even  by  a  covenant  to  that  effect 
conditional  on  an  annuity,  which  was  agreed  to  be 
paid,  being  secured \''  or,  as  it  seems,  by  a  covenant 
of  a  third  party  to  pay  the  husband's  debts.®    So,  in 
a  contract  which  provided  for  the  execution  of  a 
separation  deed  to  contain  all  proper  and  usual  clauses, 
and  also  a  stipulation  that  the  costs  of  the  deed  should 


1  Hope  V.  Hope,  22  Bear.  351 ;  »  HohU  v.  HuU,  1  Cox,  445. 

8  De  G.  M.  &  G.  731 ;  Wilkes  v.  •  Stephens  v.  Olive,  2  Bro.  0.  C. 

Wilkes,  2  Dick.  791 ;  WcUrond  v.  90 ;  Earl  of  Westmeaih  v.  Countess 

Walrond,  John.  18.  of  Westmeath,  Jac.  126,  141 ;  Els^ 

*  Macgregor  v.  Macgregor,  21  Q.  worthy  v.  Bird,  2  S.  ft  S.  372. 

B.  D.  424.  '  Wdlesley  r.  WeOesley,  10  Sim, 

^  See  anU,  §  1562.  256. 

*  Wilson  V.   Wilson,  1  H.  L.  C.  •  Wilson  t.  Wilson,  1  H.  L.  O. 
538;  S.  G.  14  Sim.  405.  538. 
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be  paid  by  the  husband  and  wife's  father  in  moieties,  ^^^' 

the  Court  found  consideration  not  only,  it  appears,  in 

the  contract  as  to  the  costs,  but  also  in  the  covenant 
by  the  father  to  indemnify  the  husband,  which  seems 
to  have  been  held  to  be  a  usual  clause.^ 

§  1673.  In  many  contracts  for  separation  there  Care  of 
have  been  contained  provisions  as  to  the  care  of  the 
children  which  have  been  held  to  be  at  variance  with 
the  law,  and  so  have  formed  a  bar  to  the  performance 
of  the  contract.  For  the  law  of  England  gives  to  the 
father  the  custody  and  control  of  his  children,  and  casts 
on  him  the  duty  of  caring  for  them  and  seeing  to  their 
education  ;  and  this  duty  he  can  neither  renounce  nor 
delegate.* 

§  1674.  On  this  ground  the  following  contracts  Contract 
have  been  held  incapable  of  performance  : — a  contract  capable 
by  the  father  to  allow  an  infant  son  to  remain  under  foi^oe. 
the  care  of  his  mother:^  a  contract  that  the  mother 
should  have  the  children  above  seven  years  of  age :  * 
and  a  contract  to  allow  an  infant  daughter  to  remain 
tinder  the  control  of  and  to  be  educated  and  supported 
by  her  mother.*  But  a  stipulation  in  a  deed  that  her 
children  should  remain  at  such  schools  in  England  as 
the  husband,  or  such  schools  elsewhere  as  the  husband 
with  the  consent  of  the  wife,  should  from  time  to  time 
direct,  and  that  the  holidays  of  the  children  should  be 
passed  by  them  at  such  places  and  in  such  manner  as 
the  trustees  should  from  time  to  time  direct,  having 
regard  as  far  as  practicable  to  the  wishes  of  each 
of  them,  the  husband  and  wife,  was  held  by  Lord 
Hatherley,  reversing  the  decision  of  Lord  Romilly 
M.R.,  to  be  reasonable.® 

1  GtbU  T.  Harding^  L.  E.  8  Eq.  731. 

490 ;  5  Oh.  336,  *  VaneiUart  v.  Vansittart,  4  K  & 

»  Lord  St.  John  v.  Lady  St,  John,  J.  62. 

11  Ves.  525;  Lord  Westmeath^s  case,  •  Walrond  t.  Walrond,  Jolm.  18. 

Jac.  251  n.  *  Hamilton  y.  Hector,  L.  B.  13 

'  Hope  V.  Hope,  8  Be  G.  M.  &  G.  Eq.  511 ;  6  Ch.  701. 
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^^^i.  g  1575.  An  alteration  in  this  brancli  of  the  law 
j^^ —  has  recently  been  effected  by  statute  (36  Vict.  c.  12). 
amend  the  The  2nd  scction  of  this  Act  enacts  that  no  asreement 

law  as  to  .  ,  ,  ^ 

custody  of  contained  in  any  separation  deed  made  between  the 
father  and  mother  of  an  infant  or  infants  shall  be  held 
to  be  invalid  by  reason  only  of  its  providing  that  the 
father  of  such  infant  or  infants  shall  give  up  the  custody 
or  control  thereof  to  the  mother ;  provided  always  that 
no  Court  shall  enforce  any  such  agreement  if  the  Court 
shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of 
the  infant  or  infants  to  give  effect  thereto. 

Effect  of        §  1576.     It  will  be  observed  that  this  enactment 

*^  ^-  applies  in  terms  only  to  agreements  contained  in  deeds, 
and  not  to  contracts  to  execute  separation  deeds.  But 
as  the  invalidity  of  the  deed  itself  is  removed,  the  whole 
objection  to  the  specific  performance  of  the  contract 
falls  also.^ 

^ewfio  §  1577.     The  questions  which  arise  on  specific 

relief  with  respect  to  the  stipulations  contained  in 
deeds  of  separation  do  not,  of  course,  fall  within  the 
purview  of  this  treatise,  which  relates  to  executory 
contracts  only. 

1  Hart  T.  Hart,  18  Oh.  D.  670. 


ief. 


CHAPTER  VII. 


OF  CONTRACTS  TO  COMPBOMISE. 


§  1678.     The  Court  will  specifically  enforce  private  Pam  vi. 
compromises  of  rights  in  the  way  in  which  it  will  any       '  ^' 


other  contracts ;  and,  inasmuch  as  the  compromise  of  a  oompro- 
band  fide  claim  to  which  a  person  believes  himself  to  be  ™*^' 
liable,  and  of  the  nature  of  which  he  is  aware,  is  a  good 
consideration  for  a  contract,  the  Court,  in  enforcing 
the  compromise,  will  not  inquire  into  the  validity  of 
the  claim  on  which  it  is  founded.^ 

§  1679.     A  mistake,  therefore,  of  one  of  the  parties  Mistake, 
a  compromise  as  to  his  rights  would  probably  be  ing  com- 
unavailing  as  a  defence  to  an  action ;  \A\  the  com-  p~"^^- 
promise  may  be  made  under  such  mistakes  as  regards 
other  matters  of  fact  as  may  induce  the  Court  to  refuse 
performance.' 

§  1680.     Where  the  compromise  sought  to  be  en-  Jnriadic- 
f  orced  related  to  proceedings  in  another  Court,  it  was  Court  of 
manifest  that  the  Court  of  Chancery  could  only  enter-  ^^^• 
tain  jurisdiction  on  a  bill  filed.*  But  where  the  primary 
litigation  was  also  in  the  Court  of  Chancery,  the  ques- 
tion arose  whether  the  compromise  could  be  enforced 
in  the  original  suit,  by  an  interlocutory  proceeding  in 
it,  or  ontyl^a f«LhU  b^  on  ZL.^. 

§  1681.     It  seems  that  where  the  immediate  inter-  Where 
f  erence  of  the  Court  was  necessary  to  give  e£Pect  to  the  inter-. 
contract,  as  where  a  party  to  the  contract  was,  but  for  n^SLy. 
it,  liable  to  an  immediate  attachment,  there  the  Court 

1  Aiitwood,  T.  Awm.,  1  Buss.  863 ;  >  Tht  Mmarch,  L.  B.  12  P.  D.  5. 
Mxle9  y.  New  Zealand,  Ac,  Co,yZ2(jh,  '  See,  for  example,  Nichcil  r. 
D.  206.  J(mes,  L.  E.  3  Eq.  696. 
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Part  VI. 

Ch.  "?ii. 


Where  all 

partiea 

before 

the  Court 

and  the 

matter 

simple. 


In  other 
oasee  a 
fresh  suit 
requisite. 


Swinfen  v 
Swinfen, 


would  to  that  extent  interfere  to  execute  the  contract 
in  the  original  suit. 

§  1682.  Further,  there  is  authority  to  show  that, 
where  all  the  parties  to  the  compromise  were  parties  to 
the  original  suit,  and  the  equity  arising  out  of  the  com- 
promise was  of  the  same  nature  as  the  original  equity, 
as  where  an  account  was  to  be  taken  alike  under  the 
original  suit  and  under  the  compromise, — ^where  the 
whole  matter  was  before  the  Com't,  and  the  acts  to  be 
done  were  simple, — there  the  Court  might  enforce  the 
compromise  by  interlocutory  proceeding  in  the  original 
suit.* 

§  1683.  But,  before  the  Judicature  Acts,  if  not  in 
all  other  cases,  at  least  in  all  cases  where  the  contract 
to  compromise  went  beyond  the  ordinary  range  of  the 
Court  in  the  existing  suit,  or  the  equity  sought  to  be 
enforced  was  different  from  that  on  the  record,  or 
the  contract  was  disputed,  or  the  right  to  have  it 
enforced  in  the  suit  was  disputed,  or  the  parties  were 
not  identical,  there  the  proper  course  of  proceeding 
was  by  bill  for  the  specific  performance  of  the  contract 
to  compromise.* 

§  1684.  In  the  litigation  which  arose  out  of  the 
will  of  Mr.  Samuel  Swinfen,  the  mode  of  enforcing  a 
compromise  entered  into  by  Counsel  was  much  dis- 
cussed, as  well  as  the  authority  of  Counsel  to  bind  his 
client  to  a  compromise.  The  original  proceeding  was 
a  suit  in  Chancery  by  the  heir  of  one  of  the  next  of 
kin,  for  the  purpose  of  securing  the  testator's  real  and 


^  Dawson  v.  Newsome^  2  Qiff.  272. 
The  Court  of  Chancery  would  not 
enforce  a  contract  for  compromise 
between  an  infant  and  an  adult, 
there  being  no  mutuality :  per  Lord 
Langdale  M.E.  in  Hargrave  t.  Har- 
grave,  12  Beay.  at  p.  411. 

2  Forsyth  v.  Manton,  6  Mad.  78 ; 
Wood  V.  Rowe,  2  Bli.   695,  617; 


Askew  y.  MilUngton,  9  Ha.  65; 
Richardson  y.  Eytoriy  2  De  Q.  M.  ft 
G.  79 ;  Pryer  y.  OHbble,  L.  IL  10 
Oh.  634;  which  seem  to  oyerrule 
the  dictum  of  Lord  Eldon  in  JSowe 
y.  Wood,  1  J.  &  W.  337,  and  the 
case  of  TebbuU  y.  Potter,  4  Ha.  164. 
See  also  King  y.  PinstmeauU^  L.  K. 
6  P.  C,  245. 


OF  CONTBACTS  TO  COMPROMISE.  697 

personal  estates  whilst  proceedings  were  being  taken  ^^^' 

to  set  aside  the  will  on  the  ground  of  the  want  of 

testamentary  capacity.  The  will  gave  the  property  to 
Mrs.  Swinfen,  the  widow  of  the  testator's  son.  Lord 
Romilly  M.R.  directed  an  issue  devisavit  vel  noUy  in 
which  Mrs.  Swinfen  was  plaintiff  and  the  heir  was 
defendant.  During  the  trial  at  Stafford  the  leading 
Counsel  for  the  plaintiff  and  for  the  defendant  signed 
a  memorandum  of  compromise,  including  a  stipulation 
for  a  conveyance  of  the  land  by  the  plaintiff  at  Law  to 
the  defendant,  and  the  payment  by  the  defendant  to 
the  plaintiff  of  an  annuity.  The  memorandum  of  com- 
promise was  embodied  in  an  order  at  Nisi  Prius,  and 
afterwards  made  a  rule  of  the  Court  of  Common  Pleas. 
Mrs.  Swinfen  declined  to  perform  the  contract,  as 
made  without  her  authority  and  against  her  wishes. 
Thereupon  a  rule  nisi  for  an  attachment  against  her 
was  obtained,  but  discharged  on  the  ground  of  want  of 
evidence  of  demand  of  performance  and  refusal.*  A 
second  application  for  an  attachment  was  refused 
because  one  of  the  Judges  of  the  Court  of  Common 
Pleas  doubted  the  authority  of  Counsel  to  bind  the 
plaintiff  at  Law.^  Thereupon  the  defendant  at  Law 
and  original  plaintiff  in  Equity  filed  a  supplemental 
bill  for  the  specific  performance  of  the  contract,  or  in 
the  alternative  that  another  issue  devisavit  vel  non  might 
be  directed.  This  bill  was  dismissed  by  Lord  Romilly 
M.R.  without  costs,  on  the  ground  of  want  of  authority 
of  Counsel :  *  and  this  decision  was  afiirmed  by  Knight 
Bruce  and  Turner  L.  JJ.,*  on  the  ground  that,  even  if 
the  plaintiff  at  Law  was  bound  at  Law,  the  contract 
was  not  one  of  which,  under  the  circumstances,  specific 
performance  should  be  decreed.     Mrs.  Swinfen  subse- 

1  Swinfen  v.  Swinfen,  18  0.  B.  M9. 

486.  *  S.  0.  2  De  G.  &  J.  381.    Cf. 

•  S.  0.  1  0.  B.  N.  S.  364.  HoU  v.  Jesse,  3  Ch.  D.  177  ;  Davis 

»  Swinfen  v.  Swinfen,  24  Beay.  v.  Davis,  13  Oh.  D.  861. 
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^^^'  quently  brought  an  action  against  her  leading  Oonnsel 

(then  Lord  Ghehnsf ord)  for  damages,  but  failed.* 

Sinoe  the  §  1586.  The  Judicature  Act,  1873,  has  introduced 
tore  Acts,  a  great  unprovement  in  this  practice.  By  section  24, 
sub-section  7,  the  Court  has  in  every  cause  power  to 
grant  all  such  remedies  whatsoever  as  any  of  the 
parties  may  appear  to  be  entitled  to  in  respect  of  any 
claim  properly  brought  forward  by  them  in  such  cause; 
so  that  as  far  as  possible  all  matters  so  in  controversy 
between  the  parties  may  be  completely  and  finally 
determined.  Accordingly  it  has  been  decided  that  the 
Court  has  jurisdiction  to  stay  all  further  proceedings 
in  the  action  compromised,  in  cases  in  which  an 
independent  suit  would  probably  have  previously  been 
necessary.* 

1  Swinfen  y.  Lord  Chelmsford^  5  QribliU,  L.  E.  10  Ch.  at  p.  540. 

H.  &  N.  890.  Distinguish  QilheH  y.  Endean,  9 

'  Compare  Eden  y.  Naishy  7  Ch.  Ch.  D.  259 ;  EmerU  v.  Woodward, 

D.  781,  and  Scully  y.  Lord  Dun-  43  Oh.  D.  185;  and  cf.  Ihm$  y. 

donald,  8  Ch.  D.  658,  with  Fryer  y.  Davie.  13  Ch.  D.  861. 


CHAPTER  VIII. 


OP  AWARDS. 


§  1686.     The  Court  of  Chancery,  in  many  cases,  PabtVI. 
decreed  the  specific  performance  of  awards,  though  — '- — '- 

1  1  Tffii^         IP         IP  Extentof 

not  made  rules  or  orders  of  the  Court,  lor  the  periorm-  the  juns- 

p  •/•       Ai  •  J.  J-   j_       diction. 

ance  of  some  specific  thing,  as  to  convey  an  estate, 
assign  securities,  or  the  like  ;  ^  but  not,  it  would  seem, 
awards  simply  to  pay  money.*  The  Court  thus  decreed 
their  performance  "because,"  to  use  Lord  Eldon's 
language,  "the  award  supposes  an  agreement  between 
the  parties,  and  contains  no  more  than  the  terms  of 
that  agreement  ascertained  by  a  third  person."  * 

§  1687.     Lord  Hardwicke*  seems  to  have  laid  it  Lord 
down  that  a  bill  to  carry  an  award  into  execution,  ^icke's 
where  there  was  no  acquiescence  in  it  by  the  parties  ^^*™^® 
to  the  submission,  or  contract  by  them  afterwards  to 
have  it  executed,  would  not  lie.     But,  as  we  have  seen, 
subsequent  cases  established  that  the  jurisdiction  was 
not  subject  to  these  restrictions. 

§  1688.     The  fact  that  the  submission  had  been  wtere 
made  a  rule  of  a  Common  Law  Court  created  no  im-  aion  made 
pediment  to  its  specific  performance  by  the  Court  of  ^^^on 
Chancery,**  though  it  would  have  been  otherwise  in  a  ^^^ 
suit  to  set  it  aside/ 


^  Norton  v.  MascaU,  2  Vem.  24 ; 
Hdn  V.  Hardy,  3  P.  Wms.  187; 
WaUers  y.  Morgan,  2  Cox,  369. 

*  Note  of  reporter,  3  P.  Wms. 
190. 

a  In  Wood  v.  Qrtffitk,  1  Sw.  at 
p.  54 ;  see  also  per  Tomer  L.J.  in 
Niekda  y.  Hancock,  7  De  G.  M.  &  Q. 
300. 


*  Thompson  y.  Noel,  1  Atk.  60 ; 
and  see  other  cases  cited  in  BusseU 
on  Awards  (5th  ed.),  548  et  seq, 

«  Wood  V.  Griffith,  1  Sw.  43; 
Hawkiworth  y.  Brammall,  5  My.  & 
Or. 281 ;  Blacketty. Bates,  2H. & M. 
270,  610;  reyersed,  on  a  different 
point,  L.  B.  1  Oh.  117. 

«  Auriol  y.  Smith,  T.  &  E.  121. 
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^^yj'       §  1689.     There  is  an  old  case  in  which  the  Court 

Ch.  viu.  «^  ^ 

— of  Chancery  specifically  enforced  an  award  not  bind- 

award       ing  by  fomi  of  law.*     But,  in  Blundell  v.  Breitargh^ 
^ga™  '    Lord  Eldon  said  he  had  met  with  no  authority  for 
^^'        the  specific  performance  of  an  award  by  arbitrators 
appointed  for  the  valuation  of  interests,  where  their 
acts,  for  the  purpose  of  carrying  into  effect  the  con- 
tract for  an  award,  were  not  valid  at  Law,  as  to  the 
time,  manner,  or  other  circumstances,  unless  in  the 
cases  of  acquiescence  or  part  performance :  and  accord- 
ingly in  the  case  before  him  he  refused  specific  per- 
formance of  a  contract  to  sell  at  a  valuation,  which, 
on  the  construction  of  the  contract,  the  Court  held  was 
to  be  made  during  the  lives  of  the  parties,  one  of  them 
having  died  before  the  award  was  made. 
Abandon-       §  1690.     It  is  howcvcr  plain  that  by  mutual  aban- 
term  of      uonment  oi  some  provision  oi  the  submission,  as,  e.g.^ 
^^^"     that  limiting  the  time  for  the  award,  the  defendant 
may  be  precluded  from  raising  in  a  Court  of  Equity 
an  objection  which  might  otherwise  prevail.* 
Award  §  1691.     The  objection  arising  from  unreasonable- 

nnreawm-  ^^^^^  ^^^  ^£  ^^  submissiou  but  of  the  award  itself,  the 

Court  is  not  willing  to  entertain ;  for  the  arbiti-ators 
being  judges  of  the  parties'  own  choosing,  it  has  been 
held  that  the  award  cannot  be  objected  to  by  either 
of  the  parties,  on  the  ground  of  its  being  unreason- 
able.* This  principle  was  stated  and  acted  on  by 
Lord  Eldon  in  Wood  v.  Griffith^  where  his  Lordship 
enforced  the  specific  performance  of  an  award  which 
ordered  the  sale  of  an  estate  under  circumstances 
which  greatly  depreciated  its  value. 
Award  in       §  1692.     Where,  on  the  other  hand,  the  award  is 

1  Norton  y.  Mascally  2  Vem.  24.  ^  Hawksivorth  y.  BrammaU,  6  Mj. 

«  17  Yes.  232,  241.      This  case  &  Cr.  281. 

was  not  strictly  one  of  arbitration  ^  Per  Lord  Hardwicke  in  Ives  y. 

and  award,  but  rather  of  contract  to  Metcal/ef  1  Atk.  64. 

sell  at  a  yaluation.    8ee  Kinneen  y.  ^1  Sw.  43.    See  tupra,  §  420. 
Persee,  7  Ir.  Ch.  B.  438. 
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more  than  unreasonable, — ^where  the  award  is  in  excess  ^^  yi. 
of  the  authority  given  to  the  arbitrator,  the  Court,  of r- 

•^     ^  ^  ^  '         ezoess  of 

course,  refuses  to  enforce  it.  In  a  case  that  came  authority. 
before  Knight  Bruce  and  Turner  L.JJ.,  the  award 
was  objected  to  as  unreasonable,  but  it  was  contended 
on  the  other  side  that  the  Court  could  not  entertain 
the  objection.  Turner  L.J.,  after  expressing  his  dis- 
sent from  the  observations  of  Lord  Eldon  in  Wood  v. 
Griffithy^  said,  "If  it  be  a  fair  subject  of  discussion  and 
consideration,  whether  one  course  or  another  course  be 
the  right  one  to  be  taken  by  parties  who  have  sub- 
mitted their  differences  to  arbitration,  and  have  said 
that  they  will  abide  by  the  decision  of  the  arbitrator, 
I  might  agree  that  the  judgment  of  the  arbitrator 
upon  that  question  must  decide  the  point.  But  here 
the  judgment  of  the  arbitrator  goes  to  the  length  of 
destroying  the  right  of  one  of  the  parties  to  the  agree- 
ment, though  the  parties  never  authorized  Mr.  Carp- 
mael  to  decide  that  any  one  of  them  had  no  right,  and 
should  acquire  no  interest  in  the  subject  in  dispute, 
but  only  agx'eed  that  he  should  determine  the  mode  in 
which  their  rights  and  interests  should  be  regulated. 
It  seems  to  me,  therefore,  that,  if  it  was  necessary  to 
decide  this  question  upon  the  point  of  unreasonable- 
ness, that  point  alone  would  be  suflScient  to  decide  it."  * 

§  1693.     The  interference  of  the  Court  in  these  GTonnda 
cases  being  in  exercise  not  of  any  jurisdiction  peculiar  ^     ^^* 
to  awards,  but  of  its  ordinary  jurisdiction  as  applied 
to  the  specific  performance  of  contracts,  it  follows  that 
many,  if  not  all,  the  principles  applicable  to  ordinary 
actions  of  that  nature  must  apply.' 

§  1694.     Where  therefore  the  contract  contained  Sabmia. 
in  the  submission  is  such  in  its  character  as,  whether  ^So^" 
from  its  unreasonableness,  unfairness,  or  imprudence,  *^^ 
the  Court  would  not  specifically  enforce,  this  will  pre* 

»  1  Sw.  43.  '  Nickels  v.  Hancock,  1  De  Qt.  M. 

»  NickeU  v.  Hancock,  1  De  G.  M.      &  G.  300. 
&  G.  at  p.  325. 


702  OF  SOM£  CONTRACTS  IN  PABTICULAB. 

^^  y?-  vent  its  interference  in  respect  of  the  award  founded 

on  it.^ 

Awazd  §  1696.     Nor  can  the  Court  interfere  where  the 

or  defec-  award  is  excessiye  or  defective :  not  if  it  be  excessive. 
for  so  far  the  arbitrator  has  gone  beyond  his  authority, 
and  there  is  no  binding  contract  between  the  parties : 
not  if  it  be  defective^  because  the  parties  had  con- 
tracted to  be  bound  by  his  decision  on  the  whole,  and 
not  on  part  of  the  matters  submitted  to  him.^ 

Defect  §  1696.     In  a  case  where  the  submission  was  of  all 

defalk       matters  in  difference,  and  the  defendant  omitted  to 

*'        submit  questions  which  he  alleged  ought  to  have  been 

decided,  he  was  naturally  held  to  be  precluded  from 

so  doing  by  the  course  which  he  himself  had  pursued.' 

Awaid  §  1697.     Where  the  award  is  uncertain  on  its  face, 

and  that  uncertainty  is  not  removed  by  the  arbitrator's 
evidence,  the  Court  refuses  specific  performance  of  the 
contract,  though  the  plaintiff  may  waive  aU  claims 
beyond  the  award  as  construed  against  him.* 

Bhekett  §  1698.  Where  the  plaintiff  has  first  sought  to  set 
the  award  aside,  it  is  doubtful  whether  he  can  after- 
wards turn  round  and  maintain  an  action  for  the  spe- 
cific performance  of  it,  especially  where  there  has  been 
a  considerable  lapse  of  time.* 

Misoon-         §  1699.     The  cases  which  have  arisen  of  miscon- 

▼ainep.  duct  or  impropriety  of  conduct  on  the  part  of  persons 
appointed  to  value  a  rent,  or  the  amount  of  purchase- 
money,  throw  light  on  the  way  in  which  the  Court 
would  regard  like  misconduct  on  the  part  of  persons 
more  accurately  described  as  arbitrators.' 

1  S.  0.    See  supra,  §  420.  «  BlackeU  y.  Boies,  L.  B.  1  Gh. 

<  NickeU  t.  Hancock,  7  De  G.  M.  117,  reyersmg  S.  0.  2  H.  &  M.  270, 

&  G.  300;    Wakefield  y.  Llandly  610. 

Railway  and  Dock  Co.,  3  De  G.  J.  •  See  Emery  v.  IFaw,  8  Vee.  606 ; 

&  S.  11.  Gkichester  t.  McInUre,  4  Bli  N.  8. 

'  Hawkswwih  T.  BrammaU,  6  My .  78 ;  Parkm  v.  WhUby,  T.  &  R.  366 ; 

&  Cr.  281.  Ormes  v.  Beadd,  2  GifF.  166;  2  De 

«  Wakefield  y.  LlaneUy  Bailway  G.  F.  &  J.  833. 
and  Dock  Co.,  3  De  G.  J.  &  S.  11. 


CHAPTER  IX. 

OP  CONTRACTS  TO  REFER  TO  ARBITRATION. 

I 

§  1600.     With  regard  to  contracts  to  refer  to  PabtVI. 
arbitration,  it  is  clear  that  the  Court  will  not  entertain  - — '- — — 
actions  for  their  specific  performance, — a  principle  in  wm  not 
the  first  place,  it  seems,  acted  upon  by  Lord  Thurlow  Sem^r- 
in  a  case  of  Price  y.  Williams,'^  and  which  has  been  "^*^^"^3^- 
since  well  established.^    In  one  case  Knight  Bruce  and 
Turner    L,JJ.,   upon    this    amongst    other  grounds, 
refused  to  compel  the  specific  execution  of  a  bond  to 
refer  to  arbitration." 

§  1601.     In  like  manner  we  have  seen  that,  where  Contract 
there  is  a  contract  to  buy  at  a  price  to  be  fixed  by  prioT  to* 
persons  to  be  named,  the  Court  can  neither  compel  a  ^  ^'^• 
defendant  to  name  a  valuer,  nor  compel  a  valuer  to 
value,  nor  compel  the  defendant  to  sell  at  any  other 
value.* 

§  1602.     There  is,  however,  a  case  before  Leach  Money, 
V.C.,  somewhat  briefly  reported  as  to  its  circumstances, 
in  which,  the  vendor  refusing  to  permit  the  referees 
to  come  upon  the  land,  the  Court  compelled  him  to 
permit  the  valuation.* 

>  Beferred  to  in  6  Ves.  at  p.  818.  ^  South   Wales   Bailway  Co.   y. 

•  Street  v.  Righy,  6  Ves.  816 ;  p«r  Wythee,  5  De  G.  M.  &  G.  880. 

Giaat  M.B.  in  Gou/rlay  y.  Duke  of  ^  Wilhe  y.  DaviSy  3  Mer.  507 ; 

Somerset,    19  Ves.  429 ;    Agar  y.  Darhey  y.  Whitaker,  4  Drew.  134 ; 

MackUiv,  2  S.  &  S.  418 ;  Gervais  y.  Vickers  y.  Vickers,  L.  B.  4  £q.  529  ; 

Edtvards,  2  Dr.  &  War.  80.    See,  supra,  §  357  et  seq. 

too,  Bussell  on  Awards  (5th  ed.),  63  »  Morse  y.  Merest,  6  Mad.  26. 

et  mq.  See,  too,  atipra,  §  1157. 
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^^y^'  §  1603.  Though  the  Court  will  thus  refuse  speci- 
j^  ^.^_  fically  to  enforce  references  to  arbitration,  an  inequit- 
able re-  able  refusal  of  a  plaintiJff  to  make  such  a  reference  may 
piaintiflP  disentitle  him  to  the  aid  of  the  Court,  on  the  principle 
that  he  who  seeks  equity  must  do  equity.  Thus, 
where  a  deed  was  executed  which  created  a  lien  for 
the  amount  of  a  solicitor's  bills  and  advances,  the 
amount  of  which  was  to  be  settled  by  arbitration,  and 
the  arbitrator  died  before  the  award  was  made ;  in  a 
suit  seeking  the  reconveyance  of  the  property.  Alder- 
son  B.  held  that  the  contract  between  the  parties  was 
composed  of  two  distinct  parts, — ^the  first  admitting 
that  some  balance  was  due  to  the  solicitor,  and  the 
second,  a  contract  for  a  specific  mode  of  ascertaining 
that  balance;  that  the  latter  part  alone  had  failed; 
that  the  former  part  remained  entire,  and  that  the 
Court  would  not  decree  a  reconveyance  without  the 
plaintiff's  consenting  to  do  equity  by  having  the 
accounts  taken  by  the  Master.^ 
Arbitra-  S  1604.  Bv  the  4th  soction  of  the  Arbitration 
1889.  ^ '  Act,  1889,  every  Court  has  power  under  certain  cir- 
cumstances  to  stay  proceedings  in  actions  in  respect 
of  any  matters  agreed  to  be  referred  to  arbitration.  A 
similar  power  had  been  given  by  the  Common  Law 
Procedure  Act,  1854,  s.  11.  Under  this  enactment 
orders  have  been  made  which  have  indirectly  the 
effect  of  compelling  the  plaintiff  specifically  to  perform 
the  contract  to  refer  to  arbitration.* 

1  CheMyn  v.  Daily,  2  T.  &  C.  Ex.  473 ;  Flews  v.  Baker,  L.  E.  16  Eq. 

170.  664 ;  OiUett  v.  ThomUm,  L.  B.  19 

•  For  cases  under  this  section  in  Eq.  699 ;  Newton  v.  Taylor,  L.  R. 

the  Court  of  Chancery  and  in  the  19  Eq.  14 ;  Law  v,  Oarrett,  8  Gh. 

Chancery  Piyision,  see  Willee/ord  t.  D.  26. 
WaUon,  L.  B.  14  Eq.  672 ;  8  Ch. 


CHAPTER  X. 


a  proper 
oaae. 


OP  CONTRACTS  NOT  TO  APPLY  TO  PAELIAMENT. 

§  1606.     The  Court  has  not  infrequently  been  PabtVI. 
asked  to  enforce  the  specific  performance  of  a  contract        '  ' 
not  to  apply  to  Parliament^  by  means  of  an  injunction  enforw- 
restraining  such  application.  ™^ 

§  1606.  It  is  perfectly  clear  that  a  Court  of  Comrt  has 
Equity  has  power,  upon  a  proper  case  being  made  out,  lion  in^ 
to  enjoin  a  person  from  petitioning  Parliament;  for 
the  Court  merely  acts  in  personam^  and  does  not  there- 
fore in  any  way  interfere  with  the  proceedings  of 
Parliament  :*  but  what  is  a  proper  case  for  this  inter- 
ference of  the  Court  is  a  question  of  considerable 
difficulty.  It  has  even  been  said  that  it  is  difficult  to 
conceive  or  define  what  are  the  cases  in  which  it 
would  be  proper  for  the  Cornet  to  exercise  its  undoubted 
power  of  restraining  any  person  from  making  an  im- 
proper application  to  Parliament.* 

§  1607.     The  mere  fact  that  the  intended  applica-  Where 
tion  to  Parliament  will  abrogate  existing  rights  and  wm  not 
create  new  ones  can  give  no  right  to  such  an  injunc-        ®"* 
tion;   for  that  would  be  to  restrain  Parliamentary 
interference  in  all  such  cases.*    Nor  will  the  Court 


*  Ware  v.  Chrand  Junction  Water^ 
v)orh$  Co.,  2  B.  ft  My.  470,  483 ; 
Heathcoter,  North  Staffordshire  Bail- 
way  Co.,  2  Mac.  &  Q.  100 ;  Law 
caster  and  Carlisle  Bailway  Co,  y. 
Ncfth'^Wegtem  Bailway  Co.,  2  £.  & 
J.  293.  See  also  Att.-Qen.  r.  Man- 
chetier  and  Leeds  Bailway  Co.,   1 

F. 


Bail.  C.  436. 

'  Be  London,  Chatham,  and  Dover 
Bailway  Arrangement  Act,  L.  B.  6 
Oh.  671,  679.  See,  too,  Steele  v. 
North  Metropolitan  Bailway  Co., 
L.  B.  2  Ch.  237. 

»  Heathcote  v.  North  Staffordshire 
Bailway  Co.,  2  Mac.  &  G.  100. 

z  z 
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^CL^'  ^^^^^^^9  even  where  for  the  protection  of  private 

interests  a  contract  not  to  apply  to  Parliament  has 

been  entered  into,  provided  the  party  making  the 
application  to  the  legislature  may  urge  it  upon  grounds 
of  public  policy,  of  which  Parliament  can  judge,  but 
a  Court  of  Equity  cannot.*     This  seems  to  apply  to  all 
cases  in  which  the  application  is  in  soliciting  a  Bill ; 
for  in  all  such  cases  grounds  of  a  public  nature  may 
be  urged. 
Zaneat-         §  1608.     Accordingly,  in  a  case  where  the  defen- 
Jiaiiwaff     dant  company  contracted  with  the  plaintiff  company 
jvbrM-       not  to  make  any  line  connecting  their  respective  rail- 
Mau^     ways  except  one  which  had  been  already  applied  for 
^'  by  the  defendants,  and  in  consideration  of  this  the 

plaintiffs  agreed  to  support,  instead  of  opposing  (as 
they  had  previously  done),  the  application  of  the  de- 
fendants for  the  last-mentioned  line,  and  the  plaintiffs 
performed  their  part  of  the  contract,  and  the  de- 
fendants' application  was  successful ;  the  Court  never- 
theless refused  to  restrain  the  defendants  from  applying 
to  Parliament  in  contravention  of  their  contract,  con- 
sidering that  such  an  application,  if  successful,  would 
be  so  on  public  grounds,  of  which  the  Court  could  not 
judge,  and  that,  if  it  were  rejected,  the  breach  of  the 
contract,  if  a  legal  one,  might  be  compensated  for  in 
damages.^ 
Wheie  §  1609.     The  only  case,  therefore,  in  which  the 

^SngSa   Court  would  interfere  appears  to  be  when  the  applicant 
^^^     is  acting  on  private  grounds  only.     "  It  might  well  be 
only.        conceived,^'  said  Lord  Hatherley  (then  Wood  V.C.)  in 
one  case,  ^^  that  where  a  tenant  for  life  had  stipulated 
that  he  would  not  apply  for  a  private  Act,  he  might  be 


>  LancaUer  and  Carlisle  Bailway  p.  594. 
Co.  y.  Norih^WeiUm  Railway  Co.,         *  Lancaster  and  Carlide  Bailway 

2  E.  &  J.  293.    See,  too, per  Baoon  Co,  y.  North^Westem  Bailway  Co,^ 

V.  0.  in    Telford   y.    Metropolitan  2  K  &  J.  293. 
Board  of  Works,  L.  B.  13  Eq.  at 
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restrained  from  so  doing If  a  man  had  made  ^^  '^• 

an  agreement  to  buy  a  house  or  field,  and  afterwards 

found  the  agreement  inconvenient,  and  wished  to  apply- 
to  Parliament  to  set  it  aside,  that  possibly  might  be  a 
case  in  which  the  Court  would  interfere,  and  say  that 
this  not  being  a  matter  of  public  policy,  the  man  should 
not  make  the  application."^ 

1  BUele  T.  North  MetropolUon  TratmBaff  do.,  L.  B.  2  Oh.  238  n. 


zz2 


CHAPTER  XI. 


OP  CONTRACTS  TO  INDEMNIFT. 


PabtVI.       §  1610.     Agreements    for    indemnity,    whether 

,'  /    taking  the  form  of  a  covenant  or  of  an  executory 

diction,      contract,  appear  equally  to  attract  the  jurisdiction  of 

the  Court  by  way  of  specific  relief.*    All  or  most  of 

the  reported  cases  appear  to  be  on  executed  contracts. 

'^^^^^^.        §  1611.     A  contract  by  A.  to  indemnify  B.  against 

^  the       a  payment  is  not  broken  till  the  payment  has  been 

Chanoery.  made :  and  when  made  by  B.,  he  might,  before  the 

Judicature  Acts,  have  recovered  the  amount  paid  by 

an  action  at  Law,  and  have  obtained  in  that  way  all 

that  he  needed. 

But  where  the  contract  by  A.  is  to  indemnify  B. 
against  all  claims  and  demands  of  C,  there  is  a  breach 
so  soon  as  C.  makes  the  claim,^  and  B.  may  here  use- 
fully invoke  the  aid  of  a  Court  of  Equity  to  compel  A. 
to  satisfy  his  demand  to  the  relief  of  B.,  and  thus 
specifically  to  perform  the  contract :  and  accordingly, 
in  such  cases,  the  Court  of  Chancery  entertained 
jurisdiction. 
SoMiauffh  §  1612.  In  the  case  of  Ranelaugh  v.  Haye^  the 
^•^^^'-  plaintiff  assigned  certain  shares  to  the  defendant,  and 
the  defendant  covenanted  with  the  plaintiff  to  in- 
demnify  him  against  (amongst  other  things)  all  de- 
mands in  respect  of  the  shares:  the  plaintiff  was 

1  See  per  Kindersley   V.O.    in  &  W.  284 ;  Carr  T.  BoherU,  6  B.  & 

IxmdMi  and  South-Western  BaUtoay  Ad.  78;  Taylor y.  Toung,  3  B.  ft  Al. 

Co,  V.  Humphrey,  6  W.  B.  784.  521 ;  Penny  v.  Foy,  8  B.  &  C.  11* 

*  Warunck  v.  Eichardson,  10  M.  '1  Vem.  189. 
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prosecuted  for  a  demand  by  the  Crown,  and  accord-  ^^^* 

ingly  prayed  specific  performance,  which  was  granted. 

The  decree  extended  not  only  to  the  claim  then 
advanced  but  to  future  demands,  and  directed  the 
Master,  toties  quoties  any  breach  should  happen,  to 
report  it  to  the  Court.  It  is  conceived  that  such  a 
judgment  could  not  now  be  pronounced  as  regards 
future  and  repeated  acts.^ 

§  1613.     In  a  much  more  recent  case.  Company  Angio- 

A.  aligned  its  business  to  Company  B.,  and  Company  f^'^ 

B.  covenanted  with  Company  A.  that  the  shareholders  ^'^^ 
of  Company  A.  should  out  of  the  funds  of  Company  B.  |jjjj[^ 
be  indemnified  as^ainst  all  liabilities  in  respect  of  Com-  ^'  i^- 
pany  A.     Actions  and  suits  were  instituted  by  various  Co. 
persons   against   Company  A.   in  respect  of    claims 
against  which  the  indemnity  had  been   given,  and 
these  were  not  paid  by  Company  B.     Company  A. 
thereupon  sued  for  and  obtained  a  declaration  of  the 
liability  of  Company  B.  to  perform  their  indemnity.* 

1  See  Lloyd  v.  Dimmadcy  7  Ch.  '  Anglo-Australian    &c,    Co,    y. 

D.  398 ;  Hxighes-Hallett  y.  Indian  British  Provident  die.  Society y  3  Qiff. 

Mammoth  Gold  Mines  Co,,  22  Ch.  D.  521 ;  4  De  G.  F.  &  J.  341.    See  also 

561.  Story,  Eq.  Jur.  §  850. 
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The  Case  of  Bolton  Partners  v.  Lambert. 

This  case,  reported  41  Ch.  D.  295  (followed  by  the  Court  of 
Appeal  in  In  re  Portuguese  Copper  Mines^  Limited^  Ex  parte 
Badman^  45  Ch.  D.  16!^,  seems  so  important  and  so  worthy  of 
further  consideration  by  any  Court  not  bound  by  it,  that 
I  venture  to  offer  a  few  respectful  criticisms  upon  it.  In  the 
case  in  question  an  offer  wa^  made  by  the  defendant  to  one 
Soratchley,  M  the  mooaging  director  of  the  plaintiff  company: 
Soratchley  had  no  authority  to  accept  the  offer,  but  nevertheless 
accepted  the  offer;  the  defendant  then  withdrew  his  offer; 
and  after  the  withdrawal  the  plaintiffs  ratified  Scratchley's 
acceptance.  It  was  held  that  the  withdrawal  by  the  defendant 
was  inoperative.  The  decision  seems  to  raise  some  difficulties, 
both  practical  and  legal.  It  seems  to  follow  from  it  that  the 
intervention  of  a  mere  stranger  may  prevent  a  pwson  who  haa 
made  an  offer  from  withdrawing  that  offer  Tmtil  it  be  seen 
whether  the  person  to  whom  it  is  made  will  ratify  it  or  not,  and 
consequently  places  that  person  in  the  difficult  position  of 
neither  having  a  contract  nor  a  right  to  withdraw  an  offer.  An 
offer  made  to  a  principal  may  be  withdrawn  :  an  offer  made  to 
a  person  who  professes  to  be  an  agent,  but  is  not,  cannot  be 
withdrawn  ;  so  that  the  person  making  the  offer  is  worse  off  in 
the  latter  than  the  former  case.  At  the  time  the  defendant,  in 
the  case  under  discussion,  withdrew  his  offer,  there  was  nothing 
but  the  action  of  a  stranger,  and  it  seems  difficult  to  suppose 
that  that  could  deprive  the  defendant  of  his  common  law  right 
to  withdraw  an  offer  before  acceptance.  At  the  time  the 
plaintiffs  ratified  the  action  of  the  stranger,  an  act  had  been 
done  by  the  defendant  in  exercise  of  that  right,  and  it  seems 
difficult  to  suppose  that  subsequent  ratification  could  destroy 
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the  operation  of  an  act  otherwise  valid.  In  a  ease  in  which  it 
was  iinsuooessfully  contended  that  sabseqnent  ratification  of  a 
notice  to  determine  a  lease  could  make  it  good,  Lawrence  J. 
said,  "  The  rule  of  law  that  amnis  ratihabitio  retrotrahitur^  ^(?., 
seems  only  applicable  to  oases  where  the  conduct  of  the  parties 
on  whom  it  is  to  operate,  not  being  referable  to  anj  agreement, 
cannot  in  the  meantime  depend  on  whether  there  be  a  sub- 
sequent ratification.  But  here  the  intermediate  acts  of  the 
tenant  referable  to  the  terms  of  his  lease  are  to  be  affected  by 
relation."  ^  And  it  is  apprehended  that  in  a  general  way  ratifica- 
tion is  not  permitted  to  avoid  and  defeat  prior  acts  validly  done 
or  rights  previously  vested. 

The  effect  of  the  act  of  the  stranger  on  the  offer  of  the  defen- 
dant  is  thus  explained  by  the  Court.  "  I  think/'  said  Cotton  L.  J., 
"  the  proper  view  is  that  the  acceptance  by  Scratchley  did  con- 
stitute a  contract,  subject  to  its  being  shown  that  Scratchley  had 
authority  to  bind  the  company."  "Direcfly  Scratchley,  on 
behalf  and  in  the  name  of  the  plaintiffs,"  said  Lopes  L.J., 
"  accepted  the  defendant's  offer,  I  think  there  was  a  contract 
made  by  Scratchley  assuming  to  act  for  the  plaintiffs,  subject  to 
proof  by  the  plaintiffs  that  Scratchley  had  that  authority." 

These  passages  seem  to  suggest  a  new  view  of  the  constitution 
of  a  contract.  For  at  the  moment  of  Scratchley's  act  (his  so- 
called  acceptance),  it  is  said  that  a  contract  was  constituted, 
subject,  indeed,  to  something,  but  still  a  contract.  Now,  at  that 
moment,  the  plaintiffs,  to  whom  the  offer  was  made,  had  exer- 
cised no  will,  and  given  no  consent  to  the  proposal ;  so  that  if  a 
contract  was  then  made  it  was  constituted  without  the  will  of 
one  of  the  contracting  parties,  and  at  the  will  of  a  stranger. 

But  the  contract  so  constituted  was  subject  to  its  being  shown 
that  Scratchley  had  authority  to  bind  the  plaintiffs :  «. «.,  as 
I  understand,  that  the  contract  was  subject  to  a  condition :  the 
condition  cannot  be  the  proof  that  Scratchley  was  authorized  at 
the  moment  of  his  so-called  acceptance ;  for  in  the  case  before 
the  Court  that  was  not  the  case,  and  therefore  never  could 
be  proved.  The  condition  cannot  be  a  condition  precedent, 
for  then  there  would  have  been  no  contract ;  it  must  there- 
fore be  a  condition  subsequent,  and  a  condition  subsequent 
cannot  make  good  that  to  which  it  is  appended,  but  may  avoid 
it.    It  is  apprehended,  therefore,  that  the  real  meaning  of  the 

1  Right  d.  lUher  t.  CMh$U,  5  East,  499. 
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learned  Judges  was  that  the  oontraot  would  be  avoided  if  it  were 
not  shown  within  a  reasonable  time  that  Soratohley's  aot  had  been 
ratified.  So  that  the  contract  was  contingent  upon  a  subsequent 
expression  of  will  of  one  of  the  contracting  parties,  and  existed 
as  a  contract  before  that  wUl  was  exercised  or  expressed. 

If  the  principle  of  this  case  should  ever  come  before  a  Court 
not  bound  by  it,  it  maj  be  worthj  of  consideration  whether  it 
should  not  receive  further  discussion. 


ADDITIONAL  NOTE  B. 


French  Law  of  Sprcific  Performance. 

The  peculiarly  English  character  of  the  jurisdiction  in  spedfio 
performance  has  been  adverted  to  above  (§  5).  The  folloinng 
farther  information  with  regard  to  the  French  law  may  not  be 
uninteresting.  The  following  clauses  of  the  Code  Civil  bear 
upon  the  point : — 

"  1142.  Toute  obligation  de  faire  ou  de  ne  pas  faire  se  r^ut 
en  dommages  et  int^^ts,  en  cas  d'inez^cution  de  la  part  du 
d^biteur. 

^^  1143.  N^anmoins  le  cr^ancier  a  le  droit  de  demander,  que 
ce  qui  aurait  6t6  fait  par  contravention  &  I'engagement  soit 
d^truit ;  et  il  pent  se  faire  autoriser  i  le  d^troire  aux  depens  du 
d^biteur,  sans  prejudice  des  dommages  et  int^r^ts,  s'il  j  a  lieu. 

^'1144.  Le  cr^ancier  pent  aussi,  en  cas  d'inez^cution,  Stre 
autoris^  &  faire  executor  lui-m£me  I'obligation  aux  depens  du 
dAiteur." 

Through  the  kindness  of  Professor  Holland,  of  Oxford,  I 
have  received  the  following  note  explanatory  of  the  subject 
from  M.  Benault,  Advocate  and  Professor  of  Law  at  Paris : — 

"Le  d^biteur  peut-il  6tre  tenu  &  une  execution  en  nature 
(specific  performance),  ou  peut-il  £tre  seulement  oondamn^  k 
des  dommages-int^ts  P 

^'  Les  principes  sontpos^  dans  les  articles  1142, 1143,  et  1144, 
du  Code  Civil.  Ces  trois  articles  doivent  Stre  combing,  et  il  en 
r^sulte  une  doctrine  qui  pent  £tre  r^sum^  de  la  maniere 
suivante : — 

"La  formule  de  Tart.  1142  est  trop  g^n^rale:  ce  n'est  pas 
toute  obligation  de  faire  ou  de  ne  pas  faire  qui  se  r^ut 
ndcessairement  en  dommages-int^r^ts,  c'est  celle  dont  I'ex^ution 
effective  est  impossible  par  voie  de  contrainte,  parce  que  cette 
execution  f orc^  ne  pourrait  Stre  obtenue  sans  porter  atteinte  i, 
la  liberte  individuelle  du  d^biteur,  sans  exercer  tme  preesion 
mat^elle  sur  sa  personne.     Ainsi  un  acteur  a  promis  A  un 
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direoteur  de  ohanter  sur  son  th^&tre,  ou,  au  oontraire,  de  ne  pas 
}>araitre  sur  une  Bo^ne  rivale ;  s'il  refuse  de  tenir  ses  engagements, 
le  or^ander  ne  pourrait  obtenir  I'ex^oution  effeotive  sans  £tre 
autoris^  cl  exeroer  sur  la  personne  de  son  d^biteur  des  violences 
physiques  pour  I'amener  de  force  sur  son  th^sltre,  ou  pour 
I'eoarter  du  th^sltre  rival.  Ces  violences,  cette  contrainte  physique 
dont  les  r^sultats  ne  pourraient  6tre  que  fort  imparfaits,  sent 
oontraires  cl  I'esprit  et  au  texte  de  toute  notre  legislation,  et  c'est 
dans  ces  cas-ld  que  I'obligation  se  r^out  n^cessairement  en 
dommages-int^rfi  ts. 

"  Un  propri^taire  a  promis  cl  son  voisin  d'abattre  des  arbres 
qu'il  a  sur  son  propre  terrain,  et  qui  font  obstacle  cl  la  vue  de  ce 
voisin.  Si,  se  repentant  de  cette  promesse,  et  dispose  &  faire  de 
grands  sacrifices  d'argent  pour  conserver  ses  arbres,  le  d^biteur 
refuse  d'ex^cuter  son  obligation,  le  cr^ancier  pouira  ne  pas  se 
oontenter  des  dommages-int^r^ts ;  il  obtiendra  I'autorisation 
d'entrer  sur  le  fond  de  son  d^biteur,  et  de  faire  abattre  les 
arbres. 

"  Pour  les  details,  voir  le  Repertoire  de  DaUoz,  33"°®  volume, 
au  mot  Obligation^  §  702  et  suivant.  Fothier,  Traits  des 
Obligations,  N<>  146  et  suivant." 

Sir  Frederick  Pollock  has  favoured  me  with  a  note  on  this 
subject,  in  which  he  expresses  his  belief  that  M.  Benault  has 
not  dealt  with  the  entire  subject,  and  has  confined  his  attention 
to  the  obligation  "  de  faire  ou  de  ne  pas  faire,"  and  omitted  to 
consider  the  obligation  **de  donner,"  which  would  in  part 
oorrespond  to  our  doctrine  of  specific  performance. 

Professor  Holland  has  also  reconsidered  the  subject  in  a  note 
to  the  5th  edition  of  his  work  on  jurisprudence,  and  his 
conclusions  tend  to  emphasize  the  distinction  in  this  respect 
between  the  laws  of  the  two  countries. 

It  is  beyond  my  object  and  my  knowledge  to  attempt  an 
exact  comparison  of  the  English  law  with  that  of  Bome  or 
of  France,  or  to  ascertain  how  far  the  latter  may  have  approxi- 
mated to  the  principles  of  our  Equity  jurisdiction  in  specific 
performance.  But  it  would  appear  as  if  the  French  law  was 
still  limited  by  that  tenderness  for  the  liberty  of  the  subject 
which  the  old  Common  Law  judges  urged  as  an  objection  to 
the  Chancery  jurisdiction  which  might  end  in  imprisonment. 
(See  the  case  of  Bramage  v.  Oennings^  referred  to  in  the  next 
additional  note.) 
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Cases  Illttstbatia'^e  of  the  Early  Jukisdiction  of  Chancbry 

IN  Specific  Performance. 

(i)  EiCHARD  n. —  WTieler  v.  Huchynden  (2  Calendar  of  Pro- 
ceedings in  Chancery,  2).  The  plaintifi  averred  an  agreement 
between  the  plaintiff  and  defendant  that  the  defendant  should 
grant  to  the  plaintiff  the  reversion  of  certain  lands ;  that  the 
defendant  lent  to  the  plaintiff  the  deeds  to  enable  him  to  obtain 
advice  as  to  the  conveyance ;  that  the  plaintiff  came  to  London 
for  such  advice  and  incurred  expenses,  and  then  the  defendant 
refused  to  convey,  and  the  plaintiff  accordingly  sought  the 
ChaaceUor's  aid,  alleging  that,  as  he  had  no  specialty  or  writing 
of  the  covenant,  he  could  not  sue  at  Common  Law.  He  asked 
for  judgment  accordiug  to  that  which  loyalty,  good  faith,  and 
conscience  demanded  in  all  parts  for  the  love  of  God  and  in  the 
work  of  Charity.  It  has  been  suggested^  that  the  relief  sought 
was  not  specific  performance  of  the  covenant  or  contract,  but 
repayment  of  the  plaintiff's  expenses.  But  it  may  be  doubted 
whether  the  plaintiff  did  not  seek  a  wider  relief.  Whether  he 
obtained  any  or  what  relief  does  not  appear. 

(ii)  Henry  VI.  (no  year.) — John  Jonesse  v.  John  Peneley  and 
Wm.  Peneley  (2  Calendar,  35),  is  a  suit  on  a  contract  entered 
into  between  Wm.  Peneley  and  the  plaintiff  for  the  sale  of  a 
house  and  garden  at  Berkhampstead,  of  which  John  Peneley 
was  feofee  to  the  use  of  Wm.  Peneley,  in  which  the  plaintiff 
alleged  that  the  purchase-money  had  been  partly  paid. 

(iii)  Henry  VI.  (no  year.) — Furby  v.  Martin  and  Bamme  (2 
Calendar,  40).  A  very  similar  case  to  Jone8se  y.  Peneley^  bat 
in  this  case  the  sale  was  of  a  manor,  and  the  time  for  comple- 

1  Bj  PMrf.  Amee  in  <*Th6  Gxeen  Bag,"  Vol.  I.  No.  1,  p.  26,  paUiahed  at 
Boaton,  Maaa. 
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tion  at  the  place  fixed,  viz.,  the  parish  ohuroh,  had  passed,  and 
no  deed  had  been  exeonted. 

(iv)  27ih  Heniy  VI. — Lord  Scales  v.  Dame  Katherine  FeJbrigge 
and  John  Dame  (2  Calendar,  26),  was  a  suit  brought  to  oompel 
the  defendants  to  make  an  estate  to  the  plaintiff  in  reversion,  in 
acoordanoe  with  a  purohase  on  which  the  plaintiff  alleged  that 
he  had  paid  the  purchase-money.    A  decree  was  made. 

(v)  Tear  Book,  8th  Edw.  IV.  11,  pi.  4  B.— The  defendant  had 
promised  the  plaintiff  ^^'^<?m  to  indemnify  him  in  his  occupa- 
tion of  the  defendant's  benefice,  as  proctor  for  the  defendant :  the 
defendant  made  default,  and  thereupon  the  plaintiff  sued  out  a 
subpoena  in  Chancery.  Genney,  who  appeared  for  the  defendant, 
raised  various  objections,  as  that  by  reason  of  the  pledge  of 
faith  the  proceeding  ought  to  have  been  in  the  Court  Christian, 
and  not  in  Chancery,  and  that  it  was  the  plaintiff's  own  foUy 
that  the  promise  was  not  in  a  deed  on  which  an  action  at  law 
might  have  been  maintained.  But  the  Chancellor  overruled  all 
these  objections,  and  said  that  the  plaintiff  should  have  relief 
in  Chancery.  Genney,  in  the  course  of  the  argument,  admitted 
that  if  I  promise  you  to  bmld  you  a  house  or  to  make  over  a 
house  to  you  {defaire  a  vous  un  meason),  and  break  the  promise, 
you  shall  have  remedy  by  subpoena.^  The  case  is  interesting  as 
showiDg  the  connection  of  the  jurisdiction  in  specific  perform- 
ance with  the  old  jurisdiction  of  the  Ecclesiastical  Courts  in 
cases  of  Lcem  fidei. 

(vi)  Tear  Book,  21st  Henry  VII.  41,  pi.  66.— In  this  case 
Fineux  C.J.,  in  discussing  the  extent  of  the  action  on  the  case 
observed,  that  if  one  bargains  with  me  that  I  shall  have  his  land 
to  me  and  my  heirs  for  20/.,  and  that  he  wUl  make  the  estate 
over  to  me,  and  I  pay  the  20/.,  but  he  wUl  not  make  over  the 
estate  to  me  according  to  the  covenant,  I  may  have  an  action  on 
the  case  and  am  not  bound  to  sue  out  a  subpoena. 

(vii)  1  Edw.  VT. — Carrington  v.  ffumphrej/j  Tothill,  14. 

(viii)  11  &  12  B]iz.—Pqpe  v.  Mason,  TothiU,  3, 

(ix)  12  'Eiiz.—Sungerford  v.  HuUon,  Tothill,  62. 

(x)  25  BMz.—Benther  v.  Denlon,  Tothill,  3. 

(xi)  29  Eliz. — King  v.  Roydon  (the  Practice  of  the  High 
Court  of  Chancery,  1672,  p.  42  b). 

(xii)  41  Eliz. — Beeston  v.  Langford,  Tothill,  14 . 


^  Thia  is,  I  believe,  a  fair  statement  of  the  case,  bat  in  points  I  feel  some 
uncertainty. 
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(xiii)  7th  James  I. — Throckmorton  v.  Throckmorton^  Tothill,  4. 
This  case  is  interesting,  as  the  decree  is  said  to  have  been  made 
by  the  judges'  advice. 

(xiv)  11th  James  I. — Bates  v.  Meardy  Tothill,  4. 

(xv)  (undated). — Foster  v.  Mton/ieady  Tothill,  4. 

(xvi)  14th  James  I. — Bromage  v,  Oennings^  BoUe,  354,  368. 
Bromage  sued  Gennings  in  the  Court  of  the  Marches  of  Wales 
for  not  executing  a  lease  according  to  his  bargain,  and  from  the 
statement  of  the  plaintiff's  coimsel  it  appears  to  have  been  a  suit 
for  specific  performance,  and  not  to  recover  damages,  and  this, 
he  added,  is  usuaUj  done  in  Chancery.  Thereupon  the  defen- 
dant moved  for  a  prohibition  and  obtained  it,  Coke,  Doddridge, 
and  Haughton  saying  that  Chancery  ought  not  to  do  bo,  for 
then  to  what  purpose  are  the  actions  on  the  case  and  covenant  P 
and  Coke  added  that  this  would  subvert  the  interest  of  the 
covenantor,  who  understands  that  it  is  at  his  election  either  to 
lose  the  damages  or  to  make  the  lease.  Doddridge  observed 
that  if  a  decree  was  made  for  the  execution  of  the  lease,  and  he 
did  not  choose  to  execute  it,  there  would  be  no  other  remedy 
than  imprisonment.  So  complete  was  the  unanimity  of  feeling 
in  the  Court,  that  Serjeant  Harris,  the  plaintiff's  counsel,  said 
that  the  part  he  took  in  the  matter  was  against  his  conscience. 
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ABANDONMENT, 

delay  amounting  to,  502. 
evidence  of,  502. 

of  contract,  469—472,  501—505,  509. 
Aiid  see  B,^aciBSlOTSf ;  Waiybb. 

ABATEMENT, 

mode  of  calculation  of,  555,  571. 
purchase-money,  from,  555,  564,  570. 
purchaser's  right  to  enforce  contract  with,  564. 
rent  of,  473,  475,  571  n. 
road  not  **  made  up,"  on,  571. 
specific  performance  with,  361. 

refused,  573. 
And  see  CoHPENSATlON. 

ABSTEACT  OF  TITLE, 

condition  for  delivery  of,  628. 

delay  in  delivering,  628. 

effect  of  non-delivery  of,  498,  502,  628. 

examination  of,  after  time  for  completion,  509. 

inqniry  as  to  perf ectness  of,  606. 

perfect,  542,  615  n. 

retaining,  without  making  objections,  601,  602. 

TDCB  (g.v.)  for  delivery  of,  493. 

yerification  of,  542,  616. 

when  complete,  613,  614. 

AOOEPTANOE, 

acts,  by,  139,  146,  600  et  seq. 

after  time  fixed  for  performance  of  contract,  137. 

agent,  by  letter  of,  239. 

of  proposer,  oommnnicated  to,  140. 
ambiguous,  129. 

communicated,  must  be,  133,  140. 
conditional,  129,  130,  238,  239  n. 
constituting  contract,  128,  241,  242. 
delay,  without,  134. 
oonontialn  of,  128. 
ezeouting  transfer,  by,  664 » 
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AOGEFTANGE— eone«ntie(2. 

expression  of  hope,  with,  133. 

formal  oontract,  referring  to,  133,  236 — ^242. 

goods,  of,  270,  271. 

inolosure,  referring  to,  239. 

indulgence,  granting,  133. 

inferred  after  explicit  refusal,  138  n* 

institution  of  action,  by,  138. 

lease,  of,  a  condition  precedent,  450. 

marriage,  evidenced  by,  146. 

name  of  purchaser,  of,  662,  663. 

new  term,  introducing,  129. 

what  is  not,  in  an,  132,  133. 
no  privity,  where,  104. 
not  received,  134. 
nugatory  variation,  with,  133. 
offer  specifying  time  for,  136. 
parol,  131. 

FABT  FEBFOBMAITGE  {q»V,)y  by,  148,  274. 

plain,  128. 

posting  letter,  by,  134. 

promise  or  REFBEdENTATlON  (g.v.),  by  acting  on,  140. 

BETBACTATION  {q,v.)  before,  128. 

by  a  stranger,  effect  of,  137,  711—713. 
subject  to  title's  being  approved,  132,  239  n. 
terms  of  head-lease,  of,  171. 
TITLE  {q,v.)  of,  603,  601,  662. 
Tmauthonzed,  by  a  stranger,  137,  711 — 713. 
unconditional,  130. 
unequivocal,  128,  129. 
wiTHDBAWAL  {q.v.)  before,  135 — 137. 
without  variance  from  offer,  130. 
written,  135,  139. 
And  see  Pbofosal. 

ACCIDENT, 

delay  arising  from,  627. 

ACCOUNTS, 

action  for,  386,  387. 

ACQTJIESCENCB, 

breach  of  covenant,  in,  504. 

corporation,  by,  231,  279. 

notice  of  refusal  to  perform,  in,  504. 

of  both  parties  in  non-completion,  602. 

payments  and  possession  not  amounting  to,  507. 

possession  of  stranger,  in,  279. 

self-deception  of  buyer,  in,  330. 

variance  from  prescribed  mode  of  renewal,  in,  197. 

vendor's  proceedings  for  getting  in  estate,  in,  609. 


[The  ils^uret  relbr  to  the  pagreer]  721 

AGBEAaE, 

abatement  for  defidenoy  of,  refuBed,  573. 

proportioned  to,  571. 
compensation  after  oonTeyanoe  for  defidenoy  of,  576. 

ACT  OP  GOD, 

altematiye  rendered  impossible  by,  463 — 466. 
delay  arising  from,  628. 
destruction  of  subject-matter  by,  423  n« 
restoration  preduded  by,  345,  347. 

ACTIO  SEQUITUR  FORUM  REI,  55. 

AOnON, 

after  conyeyance  for  compensation  for  deterioration,  631. 

on  the  case,  15. 

where  no  complaint  made  before,  445. 

AOTOB, 

contract  by,  176,  390,  391,  714. 

ACTS  IN  CONTRAVENTION  OP  THE  CONTRACT, 
conduct  inconsistent  with  condition  of  sale,  by,  447. 
defence,  a,  441. 

evidence  of  agreement  to  rescind,  441. 
forfdtore,  whidi  would  have  worked,  441,  444. 
gross  and  wilful,  442,  444. 

LEASE  (^.v.),  under  contract  for,  441  d  uqq.    And  9ee  Covenant* 
notice  of  intention  to  resell,  447. 
railway  company,  by,  447. 
repair,  in  respect  of  coTcnants  to,  443. 
small  breaches  of  good  faith,  in  cases  of,  448. 
waste,  442. 

ACTS  OF  OWNERSHIP, 

acceptance  of  title  worked  by,  600. 

affecting  vendor's  lien,  600,  601. 

before  knowledge  of  objection  to  title,  601. 

not  stated  in  the  bill,  646. 

PAYMENT  INTO  CouBT  (j.v.)  on  the  groond  of,  601,  645,  646. 

receiver,  justifying  order  for,  601. 

waiver  of  objections  worked  by,  600. 

ADMISSION, 

against  himself,  by  plaintiff,  293. 

assumed,  unless  denial  express,  263. 

date  of  lease,  as  to,  446. 

death  of  party  after  making,  263. 

evidence  not  required  after,  291. 

executors,  by,  264. 

mere,  of  contract,  254. 

F.  3  a 
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ADMISSION— <»n«inM«£. 

pleadings,  in,  263,  597. 
suryiying  contractor,  by,  263. 
title,  of,  697,  642. 

ADOPTION, 

of  contract  by  third  party,  153. 

ADVEESE  CLAIMANT, 

brought  into  litigation,  414,  415. 

ADVOWSON, 

compensation  on  sale  of,  400  n. 
contract  for  sale  of,  330,  565,  571. 
injunction  in  relation  to  sale  of,  525. 
misrepresentation  as  to,  312. 

AFFIDAVIT, 

probable  origin  of  phrase,  10. 
tempore  Bracton,  12. 

AGENCY, 

contracts  of,  50. 
direct  evidence  of,  248. 
fact,  a  question  of,  252. 
inference  of,  248. 
irrevocable,  where,  252. 
not  proved,  118. 

BBPSE8ENTATI0V  {q.V,)  of,  249. 

stranger,  of,  unauthorized,  137,  711 — 713. 

AGENT, 

act  of,  the  act  of  principal,  117. 

appointment  of,  248,  304,  305. 

AUOnONEEE  (9.V.},  121,  122,  250  et  seqq, 

authority  of,  117,  248. 

breach  of  duty  by,  192. 

claiming  to  have  contracted  for  his  own  benefit^  tl8. 

clerk  of,  251. 

communication  of  acceptance  to,  133,  140. 

concealment  by,  318. 

contract  purporting  to  be  signed  by,  248. 

contracting  as  agent,  116. 

principal,  116. 
Crown,  for  the,  118. 
delegation  of  authority  by,  251. 
director,  119,  326. 
fiduciary  position  of,  326. 
FRAT7D  Iq-v.)  by,  336. 

INCAPACITY  {q.v,)  of,  to  perform  contract,  120. 
interest  in  the  property,  claiming,  120. 
miOTied  woman,  professing  to  contract  for,  249. 
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AQlSNT-^eontinued. 

MiaBBPBESEKTATIOV  (q.v,)  by,  303,  306,  307. 

to,  322. 
mistake  by,  352  ei  aeqq. 
nominee,  118. 

not  necessarily  i>arty,  where,  118. 
personal  qualities  relied  on,  where,  117. 
pledge  of  goods  by,  after  reyocation  of  authority,  252  n. 
principal  sued  with,  118,  121. 

without,  120. 
promoter.  111. 
proper  party,  where,  120. 
question  whether  contractor  is,  where,  118. 
BATIFIOATION  (g.v.)  of  Contract  of,  249. 
revocation  of  authority  of,  by  death  of  principal,  252. 

proyed  by  parol,  252. 
sale  of  goods,  for,  252  n. 
signature,  rendered  liable  by,  120. 
SOLICITOR  (^.v.),  251. 
specific  performance,  where  sued  for,  120. 
stakeholder  of  deposit,  121. 
stranger  yiewed  as,  86. 
suing  as  principal,  96,  97. 

at  Common  Law  without  principal,  119. 

in  Chancery,  119. 
telegraph  derk,  244. 

ULTRA  VIRES  (^.v.),  where  there  is  a  question  of,  231. 
unassignable,  where  contract  is,  117. 
unauthorized  stranger,  acting  as,  137,  711 — 713. 
imnamed  principal,  of,  117. 
Woods  and  Forests,  Commissioners  of,  118. 

AGBEEMENT.    See  Contract. 

ALIENATION, 

of  realty  by  married  woman,  684,  685. 

ALTEENATIVB. 

claims,  83,  483,  484,  651,  653. 
contract,  397,  583. 

form  not  conclusive,  69. 

not  where  sum  single  and  acts  continuing,  70. 
decree,  129. 

impossibility  of  one,  462  et  ieqq, 
one,  prevented  by  obligee,  466. 

by  stranger,  466. 
relief,  53,  483,  484,  653. 
remedy,  31,  274,  283. 

AMALGAMATION, 

companies,  its  effect  on  contracts  of,  104,  462. 
contract  for,  397. 

.3  A  2 
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AMBIGUITY, 

OOKDinONS  OF  fiALE  {q»v.),  in,  537  d  Beqq* 

latent,  in  writing  used  for  rectification  of  deed,  368  • 

vendor's  statements,  in,  313. 

AMENDMENT,  63,  294,  295. 

ANCIENT  LAW, 

as  to  contracts,  4. 

ANNUITY, 

arrears  of,  425. 

ooNSiDERATioir  (j.v.),  where  part  of,  207,  210,  692. 

contract  for,  100,  154,  422,  423,  494. 

lives  to  be  named  for,  154. 

misdescription  of,  539. 

parol  contract  for,  372. 

part-performance  of,  288. 

reversion  sold  with,  211. 

sale  of,  after  death  of  annuitant,  417. 

ANTICIPATION. 

restraint  of.  Married  Women's  Property  Act,  1882,  as  to,  687,  689. 

APOSTOLICAL  CONSTITUTIONS,  9. 

APPEENTICB, 

contract  to  be,  51,  124. 
contract  to  teach,  94. 

APPROPRIATION, 
goods,  of,  158r 
purchase-money,  of,  623,  628,  629,  636—638. 

not  part-performance,  289. 

APPROVAL, 

of  draft,  not  a  contract,  239. 

of  title,  by  purchaser's  counsel,  602,  642. 

ARBITEATION, 

Act,  1889..  704. 

Common  Law  Procedure  Act,  1854,  as  to,  704. 

contracts  to  refer  to,  703,  704. 

inequitable  refusal  to  refer  to,  704. 

ARBITRATOE. 

ascertainment  of  compensation  by,  60. 

award  in  excess  of  authority  of,  700,  701. 

death  of,  before  award,  704. 

misconduct  of,  185,  702. 

price  to  be  fixed  by,  164. 

rent  referred  to,  185. 

valuer,  distinguished  from,  163. 

ARCHDEACON, 

jurisdiction  of,  over  contracts,  13. 
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arka» 

C0XFXN8ATI0V  {q»v.)  giyen  for  defidency  of,  577. 

notgiyen  „  „     678. 

ABUGLES  OF  ASSOCIATION, 
how  far  a  oontraot,  127,  247. 

ASSAULT, 

oross-BummonB  for,  between  husband  and  wife,  686. 

ASSIGN, 

cannot  by  notice  prevent  completion  with  hie  assignor,  104. 

enforcement  of  contract  by,  81,  96,  99. 

extent  of  rights  of,  104. 

FBAT7D  {q,v.)  of,  contract  tainted  by,  337. 

insolyency  of,  440. 

notice  of  preyions  contract,  with,  104. 

option  by  tenant's,  504. 

recognised  as  tenant,  101. 

ASSIGNEE, 

BANZBTJFTOT  ($.v.},  in,  Buing,  101. 

time  allowed  to  procure  concurrence  of,  608. 
insolyency,  in,  contract  for  lease  enforced  against,  105  n. 

ASSIGNMENT, 

amalgamation  of  companies,  upon,  104. 

contract,  of,  94  ei  $eqq, 

exceptions  to  general  rule  as  to,  97. 

XZPBOTAKOY  (^.V.),  of,  102. 

family  arrangement,  where,  101. 
general  rule  as  to,  96. 
iUegal,  101. 

MiSBEPBXSENTATiOK  {q.v.),  of  oontraot  affected  by,  321. 
offer,  of,  104. 

personal  contracts,  of,  97 — 101,  117. 
pretended  rights  or  titles,  of,  101. 

preyious  personal  relation  between  contractors,  where,  99. 
property,  of  the,  105. 
proyision  against,  where,  101. 

waiyed,  101. 
public  policy,  contrary  to,  97,  101. 
light  at  the  time  undisputed,  of,  102. 

to  bring  action,  of,  102. 
satisfied  term,  of,  614. 
set-off,  where  a,  99. 
statutory  powers,  of,  103. 
trustee  in  bankruptcy,  by,  103  n. 

ASSIGNOB, 

completion  of  contract  with,  104. 
insolyent,  96,  440. 
party,  when  a,  96. 
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ASSISTANCE, 

writ  of,  535. 

ASSTBIA, 

contracts  in  ancient,  4  n. 

ATTACHMENT, 

against  person  of  mairied  women  for  debt,  689. 
enforcement  of  order  by,  631. 

ATTOENEY, 

irreyocable  power  of,  252. 
selling  business  of,  42. 

AUCTION, 

bidding  at,  when  neither  able  nor  willing  to  buy,  337. 
improyident  sale  by,  190. 
market  price  ascertained  by,  212. 
sale  by,  before  a  master,  262. 

ordinary,  262. 
vendor's  right  to  withdraw  property  from,  135  n* 

AUCTIONEER, 

agent  of  purchaser  at  auction,  250. 

authority  of,  250. 

clerk  of,  how  far  purchaser's  agent,  250,  251. 

confirming  contract  *'  on  behalf  of  the  yendor,"  160. 

contract  to  employ,  not  enforced,  50. 

co-plaintiff,  121. 

declarations  by,  358. 

defendant,  121, 

deposit,  his  rights  and  liabilities  in  respect  of,  121,  122,  651. 

entries  in  sale-book  by,  254. 

interpleading,  121. 

party,  when  made  a,  121, 122,  651. 

purchase  in  private  form,  250. 

receipt  of,  168. 

solicitor  for  vendor,  122. 

stakeholder,  122,  651. 

substitute,  may  not  appoint,  251. 

AUTHOR, 

contract  by,  to  complete  work,  94,  98. 

AWAED, 

abandonment  of  a  term  of  the  submission,  after,  700. 

alternative  directions,  giving,  463. 

death  of  party  before,  700. 

defective,  702. 

exceeding  arbitrator's  authority,  700 — 702. 

founded  on  improper  submission,  701. 

hardship  in,  195. 

ILLEQALTTY  {q,V.)  of,  226. 

intention  necessary  to  waiving  time  as  to,  509. 
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AWARD'-coniinued. 

not  binding  by  form  of  law,  700. 

not  signed  by  yaluers  together,  185. 

partial  execntion  of,  382. 

price  to  be  determined  by,  623. 

speoifio  performance  of,  when  decreed  by  the  Court  of  Chancery, 

226,  699,  700. 
uncertain,  702. 

nnreaaonableness  of,  195,  226,  700. 

nnsaooeesfal  proceedings  to  set  aside,  effect  of,  52,  447,  702. 
yalnation,  on  sale  at  a,  700. 


BAILIFF, 

accountability  of,  631. 

to  purchaser,  vendor  in  possession  is  not^  631 . 

BANKEUPT, 

purchaser,  438. 
vendor,  438. 

BANKEUPT  LAW  CONSOLIDATION  ACT.  439. 

BANKBTTPTOY, 

act  of,  a  bar  to  action  for  specific  performance,  438. 
assignees  in,  suing,  101. 

dealing  in  ignorance,  192. 
sued,  290. 
contract,  does  not  j>er  m  discharge,  423,  439. 
personal  contracts,  its  effect  on,  98. 
trustee  in,  assignment  by,  103  n. 
covenants  by,  438,  439. 
disclaimer  by,  104,  439. 
enforcement  of  contract  by,  438. 
specific  performanoe  against,  439. 

BANBEUPTCY  ACT,  1883, 

disclaimer  under,  104,  439. 
rescission  under,  488. 

BIDDINGS,  187,  250. 

opening,  353  n.,  418,  419. 
^n<{  «ee  Puffer. 

BILL  OF  BRACEEY  AND  BUYING  OF  TITLES  (32  Henry  VIII., 
c  9),  101,  102,  457. 

BILL  OF  LADING, 

stipulation  as  to  leakage  and  breakage  in,  626,  627. 

BILL  OF  SALE, 

transfer  of  ship  (q.v.)  by,  679 — 683. 
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BOND, 

altematiye  conditions,  containing,  404. 

ante-nuptial,  25. 

contract  contained  in  condition  of,  65. 

evidenced  by,  64,  65. 

to  give,  382. 
marriage  articles  by,  68  n. 
relief  from  penalty  of,  459. 
to  refer  to- arbitration,  703. 
And  see  Fsnaltt. 

BRAOTON, 

on  church  courts,  11. 

BEEACH, 

by  anticipation,  of  contract,  485. 

COVENANT  (j.r.),  of,  41,  44,  442—447,  504. 

duty,  of,  192. 

good  faith,  of,  448. 

of  faith,  13. 

within  the  jurisdiction,  57. 

BREACH  OF  TRUST, 

assignees  in  bankruptcy,  by,  192,  193. 
contract  necessitating,  not  enforced,  189. 
objections  for,  precluded  by  conditions  of  sale,  191. 
setting  aside  contract  for,  193. 
trustees  for  sale,  by,  190. 

BRICKFIELD, 

covenant  against  use  of  land  as  a,  323. 

BUILDING  CONTRACT, 

andentiy  enforced,  39,  44. 
damages  unascertainable,  where,  47. 
defined  work  to  be  done,  where,  46. 
divisible,  380. 

house  to  be  built  and  leased,  concerning,  45,  154,  389. 
inability  of  Court  to  enforce,  44. 
infancy,  when  not  an  excuse  for  not  performing,  434. 
Lord  Cairns'  Act,  since,  45,  154,  388—390. 
market-house,  for  erection  of,  47. 
plaintiff's  interest  in,  material,  46. 
possession  obtained,  where,  46. 
savouring  of  the  realty,  39. 
Scotland,  in,  46. 
uncertainty  of,  44. 
where  Court  will  enforce,  45. 
iln^  Me  Railway  ;  Siding. 

BURDEN  OF  PROOF,  120,  126,  137,  213,  214,  292,  433.    See  Onus. 

BUSINESS, 

covenant  not  to  carry  on,  65. 
premises  unsuited  to,  16. 
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CALLS, 

indenmity  against,  655,  666. 
made  before  contract,  666,  667. 
time  essential  in  payment  of,  495. 

CANAL, 

corenant  to  repair,  48. 

CANON  LAW, 

cognizance  oifidei  Icmo^  in,  10. 
probable  origin  of,  9. 

probable  origin  of  jurisdiction  in  specific  performance,  8. 
And  see  Ooitbt  Ghbistiav. 

CAPACITY, 

acquired  after  contract,  455. 
to  contract,  123  et  9eq.,  661,  684. 
to  perform  contract,  454. 
when  to  be  judged  of,  455,  456. 
AndaeeTjxoAPAcriY;  Incapacity  to  coirrBAOT. 

CERTAINTY, 

amount  of,  what,  required,  174. 
boundaries,  by  ascertainment  of,  157. 
essential  in  contracts,  152,  174. 
FRAT7D  {q,v,)y  less  required  in  cases  of,  179. 
indefinite  words,  in  cases  of,  175. 
reasonable,  174. 

user  and  course  of  dealing,  giyen  by,  175. 
And  Bee  TJKGEBTAurrY. 

CERTIFICATE, 

against  the  title,  but  defect  cured,  612. 

should  state  the  defects,  610. 
application  to  discharge  or  yary,  610—613. 
defect  diBCoyered  before  signing  of,  610. 
form  of,  upon  inquiry  as  to  title,  610,  611. 
how  objected  to,  610. 
in  fayour  of  title,  610,  611. 
objecting  to,  before  signature,  609  n. 
purchase  under  the  Court  of,  418. 
reference  back  of,  611,  612. 
result  of  inquiry  as  to  title,  of,  609. 

sale,  of,  641. 
summons  to  yary,  purchaser  discharged  from  contract  on,  537. 

CESTUI  QUE  TRUST, 
contractor  of,  86. 

contracts  injurious  to,  not  enforced,  191. 
impeaching  sale,  192. 
real  estate  deyised  in  trust,  of,  91  n. 
unfairness  towards,  191. 
And  aee  Parties. 
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CHAMPERTY, 

contract  tmenforceable  on  ground  of,  227, 
doctrine  of,  102. 

OHANOEEY, 

probable  origin  of  JTirisdiction  in,  14,  15. 

OHANOBEY  DIVISION,  612,  513. 

OHAEIOT, 

contract  to  supply,  98,  486. 

OHABITABLE  COEPOEATION, 
contract  by,  165,  455. 

OHAEONDAS, 

principle  of,  5. 

OHAETEE-PAETY, 

effect  of  exception  in,  as  to  pirates,  626. 
negatiye  term  implied  in,  392, 393. 
specific  performance  of,  enforced,  35  n. 

CHATTELS, 

connected  with  enjojrment  of  estate,  39. 

conyenient,  38. 
delivery  of,  6, 17. 

part  of  contract,  35  n. 
disclosure  of  latent  defect  ia,  327. 
essential,  38. 

execution  for  return  of,  6,  7. 

generally  Court  refuses  to  interfere  in  respect  of,  30,  35. 
implication  of  existence  of,  417. 
instalments,  delivery  of,  and  payment  for,  by,  39,  40. 
not  in  possession  of  vendor,  sale  of,  457. 
peculiar  value,  of,  35,  38. 
preHum  affecUonia,  having,  35. 
price  agreed  on,  where,  37. 
specific,  37. 

suspicious  grant  of,  412. 
imique,  35. 

CHAUOEE, 

contracts  mentioned  by,  13. 

CHOSE  IN  ACTION, 

contract  to  assign,  23. 

CHUECH  COURTS,  9.    And  see  Ootjbt  Cheistiak. 

CICERO, 

concealment,  on,  328. 

CIE0UM8PEGTE  AQATI8,  12. 

CIVIL  LAW, 

alternatives,  as  to,  465  n. 

CLARENDON, 

constitutions  of,  11. 
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COAL, 

contract  for  sale  of,  from  particular  colliery,  394. 

supply  of,  495. 
right  of  digging  for,  572. 

COLLATERAL  CONTRACT,  264,  265. 

default  by  plaintiff  in  respect  of,  494. 

COLLIERY,  45,  495,  504,  505,  554,  593.     See  Mnnss. 

COLONIES, 

land  in  the,  56  n. 

COMMON  IGNORANCE,  371,  670. 

COMMON  LAW, 

agent  suing  in  his  own  name  at,  119. 

defect  of  justice  arising  from,  21—29,  36,  37,  432. 

indemnity  at,  actions  for,  656. 

its  approaches  to  sfeoifio  perfobmaitob  (^.v.),  5. 

Parliamentary  contract  not  enforced  at,  59. 

penalty  and  liquidated  damages,  difference  between,  at,  65. 

performance  not  enforced  by,  4. 

pretended  title,  transaction  as  to,  Toid  by,  102. 

purchaser's  liability  to  indemnify  vendor  of  shares  recognised  at, 

656. 
remedy,  21. 

adequate,  30  et  seq, 

inadequate,  27. 

lost  by  default  of  plaintiff,  22. 

less  beneficial,  28. 

partial,  28. 

personal  responsibility  of  defendant,  dependent  on,  29. 

xmayailable,  22. 

want  of  exactitude  in,  29. 
stranger  to  contract  cannot  sue  at,  85. 
struggle  of,  with  Canon  Law,  12. 

Chancery,  15. 
suing  in  Equity  after  proceeding  at,  52. 
supplemented  by  equitable  jmisdiction,  28. 

COMMON  LAW  PROCEDURE  ACT,  1854, 
arbitration,  as  to,  704. 
deliyery  of  chattel,  as  to,  6. 
injunctions,  as  to,  528. 
mandamus  under,  6. 
yalners  do  not  come  under,  163. 

COMMUNICATION, 

essential  to  contract,  1. 

COMPANY, 

acceptance  of  lease  by,  a  condition  precedent,  450. 
action  by,  against  person  agreeing  to  take  shares,  35 
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OOMPANY^eofUinued. 

amalgamation  of,  106,  387,  462. 
bond  fide  sale  of  land  to,  232,  233. 
condition  precedent,  the  formation  of  a,  460. 
contract  to  form,  43  n.,  381. 

intra  vires  and  beneficial  to,  112. 
delegation  of  powers  by,  103. 
directors  of,  where  liable  on  contracts,  119. 
disclosure  of  material  circumstances  by,  327. 
expiration  of  statutory  powers  of,  195,  217. 
FRAJJD  {q.v.)  by,  308. 
fraudulent  misconduct  of,  487. 
hardship  in  contract  of,  203. 
liability  of,  on  contracts,  119. 
Lord  Cottenham's  doctrine  as  to,  criticiBed,  113 — 115. 
member  of,  contract  to  become,  43, 
MISSEPBESSNTATIOV  (g.v.)  by,  304,  305. 
option  of  retiring  from,  497. 
projectors'  place,  not  a  body  succeeding  to,  114. 
promoters'  contracts,  taking  benefit  of,  110. 

recognised  by,  110,  112. 

ultra  vires,  113»  114. 

warranted  by  terms  of  incorporation  of,  110, 
112,  113. 
purchase  of  superfluous  land  by,  233. 

winding-up  of,  before  completion  of  contract  to  puichaae  shares, 
423,  664,  669,  670. 
And  see  OoBFOBATioir ;  Railway  ;  Ultra  yibbs. 

COMPANIES  ACT,  1862 . .  298. 

application  to  rectify  register  under,  516,  517. 
transfers  after  winding-up,  as  to,  670. 

COMPANIES  ACT,  1867 . .  299,  328. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845 . .  297,  298. 

COMPENSATION, 

abatement  from  purchase-money,  by,  554,  555,  570. 

rent,  by,  571  n. 
acreage,  for  deficiency  in,  556,  571,  576,  577. 
adTowson,  on  purchase  of,  400  n. 
apprehended  nuisance,  for,  551,  552. 
bond  fide  mistake,  in  case  of,  573. 
calculating,  mode  of,  571. 

where  no  data  for,  560,  561,  571,  572,  580. 
case  for,  should  be  pleaded,  548,  549. 
charges  for  portions,  in  respect  of,  573. 
completion,  daimed  before,  573»  574. 

right  to,  after,  575. 
condition  against,  rescission  notwithstanding,  323. 


J 
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COMPENSATION— otm^ntiec?. 
conditiQn  for,  482. 

oonsideiable  deficiency  of  area,  in  case  of,  577,  578. 

construction  of,  677. 

enforced  notwithstanding  execution  of  conyeyanoe, 
576. 

material  misdescription,  where  there  is,  558  et  eeqq. 

not  enforced  to  injury  of  cestuiB  que  trustent^  191. 

purchaser's  rights,  its  effect  on,  564  et  nqq, 

rescission  notwithstanding,  558. 

right  of  way  not  within,  560. 

usually  extends  yendor's  rights,  557. 

Tender  suing  must  bring  the  defect  within,  557. 
copyhold  lot  nearly  equiyalent  to  freehold,  in  respect  of,  561 — 563. 
counsers  opinion,  where  completion  dependent  on,  579. 
customary  right  of  renewal,  for,  482. 
DAMAGES  iq.v,)  a  species  of,  580. 

distinguished  from,  581. 
given  as,  553,  554. 
defect  appearing  on  inyestigation  of  title,  for,  549. 
DELAY  {q*v»)  in  payment  of  purchase-money,  for,  493. 

needed  for  ejectment,  for,  563. 
DETEBIOBATION  {q.v.),  for,  572,  632,  633. 
difference  between  positions  of  yendor  and  purchaser  as  to,  548. 
dry-rot,  for  representation  as  to,  556. 
equitable  redress  for  non-essential  breach,  23. 
house  without  wharf,  for,  550. 
impossibility  of  exact  performance,  in  cases  of,  435. 
incumbrances,  for,  552,  555. 
INDEMNITY  {q»v,)  a  species  of,  552. 
innocent  misstatement  or  mistake,  for,  577. 
inyestigation  of  title,  for  defect  appearing  on,  549. 
knowledge  of  the  state  of  the  title,  where  purchaser  had,  567 — 570. 
large  part   of   property  incai>able   of  being   conyeyed,  where, 

566  et  seqq. 
latent  defect,  for,  556. 
liability  of  jetty  to  be  remoyed,  for,  551. 
limitations  of  the  principle  of,  568  ei  aeqq. 
Lord  Erskine  on  the  principle  of,  550. 
Lord  Thurlow  on  the  principle  of,  549. 
manorial  fines,  for,  580. 

material  part  wanting  (and  yendor  plaintiff),  where,  549,  550. 
means  of  discoyering  error  before  completion,  notwithstanding, 

576  n. 
MISBEFRESBNTATION  (?.t^.),  where  ycudor  has  made,  542,  554,  562. 
MISTAKE  (g.v.),  for,  350,  559. 
moieiy,  where  vendors  entitled  only  to  a,  567. 
occupier,  upon  purchase  by,  556,  557. 
origin  of  the  right  to,  548. 
ornamental  timber,  on  cutting  of,  561. 
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COMPENSATION— conitnucrf.  j 

outstanding  lease  for  life,  for,  571  n. 
oyer-statement  of  profits,  in  respect  of,  554,  555. 
partial  interest  only,  where  vendor  has,  221,  548  et  nqq*^  564  d  seqq. 
patent  defect,  in  cases  of,  556. 
payment  of  fixed  sum  by,  69. 
plan  supporting  daam  for,  431. 

purchaser  insisting  on  the  contract,  where  no  condition  for,  564 — 
575. 
may  generally  enforce  contract  with,  564  et  teqq. 
Queen  Anne's  Bounty,  for  charge  in  fayour  of,  330,  400  n.,  571. 
quit  rents,  for,  555. 
reasonably  estimable,  556,  557, 560. 

BBSOissioir  {q.v.),  where  yendor  has  power  of ,'402, 482, 486, 578, 579. 
reseryations  and  conditions  in  Crown  grant,  for,  572. 
right' of  digging  coals,  for,  572. 

fetching  water,  for,  560. 

sporting,  for,  557. 
right  to,  abrogated  by  another  term  of  the  contract,  579. 

lost  by  vendor's  conduct,  554. 
rights  materially  affecting  enjoyment,  in  oases  of,  560. 
road,  for  non-construction  of,  200. 
seyerance,  for,  51. 

slip  of  ground  between  residence  and  high  road,  for,  551. 
stone  subtracted  from  quarry,  for,  574. 
supplemental  bill,  obtained  by,  574. 
taxes  under  local  public  Act,  in  respect  of,  556. 
tenant  for  life,  in  cases  of  contracts  by,  565,  569,  570. 
tenant  in  remainder,  on  contract  by,  565. 
tenure,  for  difference  of,  551,  552,  559,  561. 
third  persons,  where  partial  alienation  would  prejudice,  569. 
timber,  on  sale  of,  560,  561. 
tithe,  for,  552,  555,  574,  581. 
underlease  sold  as  lease,  where,  560,  562. 
unessential  defects,  in  cases  of,  554 — 564. 
xmimportant  misstatement,  in  cases  of,  579. 
xmjust  or  unfair,  572. 

Vendor  and  Purchaser  Act,  1874,  as  to  claims  for,  514. 
yendor  insisting  on  the  contract,  in  cases  of,  432,  557 — 564. 
waiyer  of  defect,  in  cases  of,  557. 
water,  for  loss  of,  431. 
wife's  interest,  for,  458,  567,  568. 
within  what  limit  of  time  it  must  be  claimed,  573 — 576. 

COMPLETENESS, 

ascertained  at  commencement  of  action,  153. 
ascertainment  of  term,  effected  by,  154. 
insufficient,  instances  of,  167« 
material  terms,  as  to,  167. 

8T7BJECT-1£ATTER  (g.V.)'  ^  ^>  ^^^' 

And  eee  Ingomfletenzbs. 


j 
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COMPLETION, 

breach  between  oontraot  and,  640. 

daim  for  compensatiow  (j.v.)  after,  676— 578» 

before,  674. 
equitable  estate  absolutely  yested  upon,  617,  618. 
expiration  of  company's  powers  before,  196. 
interest  and  rente  interchanged  from  time  for,  621,  622. 

need  not  run  from  time  for,  622  n. 
means  of  discoyering  error  before,  676  n. 
no  time  fixed  for,  621,  640,  641. 
notice  fixing  time  for,  600,  601. 
order  appointing  time  and  place  for,  631. 
place  for,  order  appointing,  631. 

removal  of  interchange  of  properties  from  time  fixed  for,  621,  622. 
sale,  of,  218  et  aeqq. 
time  for,  order  appointing,  631. 
TITLH  (j.v.),  of,  607,  608,  640,  641. 

COMPEOMISB, 

attachment  to  enforce,  62. 
counsel,  made  by,  696 — 698. 

FAIRNESS  (j.V.)  of,  180. 

good  consideration,  a,  692, 

husband  and  wife,  of  suit  between,  684—686. 

infant  and  adult,  between,  696  n. 

jurisdiction  of  the  Court  of  Chancery  as  to  enforcing,  696. 

High  Court  as  to  enforcing,  698. 
married  woman,  by,  684 — 686. 
mistake,  how  affecting,  696. 
proceedings  in  another  Court,  relating  to,  696. 
specific  enforcement  of,  23,  696—698. 
stay  of  proceedings  after,  698. 
uncertainty,  rendered  fair  by,  181. 

COMPULSOEY  POWBBS, 

railway  company  purchasing  imder,  447. 

CONCEALMENT, 
agent,  by,  318. 
industrious,  331,  332. 
BESCissiov  (^.t;.),  a  ground  for,  326. 
right  of  way,  of,  318. 
sale  with  all  faults,  in  cases  of,  332,  402. 
wrongful  taking  of  coal,  of,  331. 
And  see  Fbaxtd. 

CONCESSION, 

not  determining  contract,  473. 

CONDITION, 

BOND  (q.v.),  of,  64,  66.    And  see  Pbnal  Sttm. 
construction  of,  as  to  rights  of  water  and  easements,  640  n. 
contract  rendered  absolute  by  performance  of,  ^IB,  421, 449. 
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CONDITION— am««tted. 

depreciatory,  of  sale,  by  trustee,  192. 
hardship  of,  when  not  considered,  696. 
implied,  420  et  seqq, 

for  delivery  up  of  deeds,  170. 

ezousal  of  non-perfonnanoe,  453. 

good  title,  170. 
inexact  use  of  word,  636. 
non-performance  of ,  a  defence,  421,  449,  462. 
precedent,  428,  469,  682,  712. 
precluding  inquiry  as  to  title,  636  n. 
public-house  licence,  as  to,  449. 
stipulation  for  further,  shows  non-conduaon  of  contract,  130, 

131. 
subsequent,  712. 

TIME  {q»v.)  as  to,  a  mutual  stipulation,  489  n. 
waiyer  of,  389,  462. 
word  loosely  used,  636. 

CONDITIONAL  CONTRACT,  116,  218,  421,  449—462. 
implication,  by,  460. 
made  absolute  by  ascertainment,  162. 

exerdse  of  option,  218  n. 

vendor's  obtaining  title,  218. 

performance  of  condition,  617,  618. 
no  action  on,  463,  464. 
personal  services,  for,  463. 
railway  company,  by,  196  n.,  460,  461,  461. 
warehouse,  to  take  lease  of,  421. 
whether  volition  must  precede,  711—713. 

CONDITIONS  OF  SALE, 

abstract,  for  delivery  of,  628,  629. 

admeasurements,  as  to  correctness  of,  678. 

ambiguous,  637,  639. 

assumption,  requiring  purchaser  to  make,  644,  646,  692. 

cestuU  que  tnut,  injurious  to,  191. 

OOMFENSATioir  (^.v.),  for,  642,  649,  668  et  $eqq, 

concealing  difficulties,  642,  646. 

conduct  inconsistent  with,  447. 

constitute  part  of  the  contract,  636. 

construed  strictly,  will  be,  640,  641. 

deficiency  on  re-sale,  for  recovery  of,  66. 

delivery  of  objections,  as  to,  642. 

depreciatory,  by  trustee,  192. 

discharge  of  purchaser  for  obscurity  of,  637. 

deposit,  for  forfeiture  of,  66,  641,  648  n.,  662  n. 

repayment  of,  662. 
fee-farm  rent,  of,  692. 
F&AUD  {q.v,)  in,  642,  643. 
«*  freehold  residence,"  of,  639,  640. 
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CONDITIONS  OP  QALE-Hsoniinued, 
good  faith  required  in,  542. 
how  regarded,  636. 
immediate  possession,  for,  447. 
implication,  rebutting,  172. 

will  not  be  extended  by,  541. 
inability  of  yendor  to  giye  a  good  titie,  in  case  of,  541. 
interest,  as  to,  624—629,  636. 
lessor's  title  as  to,  599,  600. 
letters,  referring  to,  255,  256. 
Hfe-annnity,  as  to,  539. 
limiting  title,  543. 
misdesoription  in,  539  n. 
misleading,  687,  589,  543—547,  593, 
MXSEBPBBSBNTATIOK  {q.v.)y  in  cases  of,  328,  542. 
not  mentioning  rumoured  easements,  543. 
outgoings,  as  to,  541,  631. 
possession  under  lease,  as  to  effect  of,  540. 
precluding  compensation,  323. 

inquiry  as  to  title,  585  n.,  539,  593,  594. 

objection  to  theCourt's  jurisdiction  to  order  sale,  191, 546. 
principles  on  which  the  Court  construes,  635,  547,  557,  577,  627. 
read  in  connection  with  one  another,  578. 
reasonable  deamess  required  in,  587. 
reference  in  auctioneer's  entry  to,  254. 
rents,  as  to,  538,  624. 
rents  and  profits,  as  to  receipt  of,  541. 
restraint  of  purchaser's  legal  right,  in,  536. 
restrictiye  stipulation  in,  593,  607. 
right  to  rescind,  giving,  477—484,  542  et  seqq. 

limited  by  condition   for  compensation, 

482,  677,  579. 
where  yendor  shows  no  title,  480,  588. 
Sale  of  Land  by  Auction  Act,  1867,  as  to,  335. 
sales  by  the  Court,  in,  545—547. 
•  specified  deeds,  as  to  giying  up,  542. 
stating  facts,  545. 
superfluous  land,  of,  592. 
tenures,  as  to  mingling  of,  401. 
TDfB  {q.v.)y  as  to,  492,  494  n.,  496,  497. 
TTTLB  {q.v,)  in  accordance  with,  595,  596. 
trustee,  by,  depreciatory,  192. 
verification  of  abstract,  as  to,  542. 
wording  of  oonyeyance,  as  to,  547. 

CONDUCT, 

equity  derived  from,  89,  107, 198. 

not  proving  contract,  145  d  seq.,  149,  472. 

waiver  by,  508. 

F.  3  b 
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CONSENT, 

contract  is  nothing  but,  1. 
eflsenttal  to  a  contract,  712. 

in  Equity,  349. 
mortgagee's  failure  to  obtain,  196. 
nature  of  proper,  186  n. 
necessity  of,  to  a  contract,  2  n.,  712. 
refusal  of,  no  defence  to  purchaser,  199. 
Hiird  party,  of,  457. 
wife,  of,  457. 

CONSEDEBATION, 
absence  of,  417. 

ascertainment  of  amount  of,  167. 
contingent  interest,  for  charge  on,  675. 
contract  without,  51. 
failure  of,  346,  349,  416  et  seqq, 

by  destruction  of  subject-matter,  416,  420,  421. 
by  plaintifPs  non-performance,  434. 
&ir,  contract  to  giye  a,  167. 
future  act,  381. 
inadequacy  of,  203  d  ieqq, 

annuity  transaction,  in,  207,  210. 

auction,  on  sale  by,  212. 

burden  of  proving,  211. 

combined  with  fraud,  or  circumstanoes  of  oppros- 
sion  or  ignorance,  204. 

eyidence  of  fraud,  205,  206. 

former  doctrine  as  to,  206. 

French  Law,  in,  209. 

HARDSHIP  {q,v.)  only,  208. 

how  it  may  appear  in  the  contract,  204. 

mere,  206—208,  211. 

BSYBRSIONABT  INTEREST  (^.v.),  in  sale  of,  211die^. 

Boman  Law,  in,  209. 

setting  aside  contracts,  as  a  ground  for,  205. 

showing  transaction  to  haye  been  a  gift,  205. 

valuer,  where  price  referred  to,  210. 

when  to  be  judged  of,  209,  210. 
legal,  51. 

marriage  settlements  in,  51. 

separation,  in  contracts  for,  692,  693. 

staying  a  suit  for  nullify  of  marriage,  when  sufficient,  692. 

OONSTEUCnON, 

condition  as  to  rights  of  water  and  easements,  of,  540  n. 

"  covenant,"  of,  540  n. 

implication  or,  428. 

where  existence  of  contract  a  question  of,  126. 

OONSTETTCrnVB  TEU8T, 

cases  of,  distinguished  from  specific  performance,  17. 
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OONTEMFT,  631. 

CONTINGENT  INTEBBST, 

oonyeyanoe  of,  673.  , 

non-mifoToemeiit  of  contract  reiatiiig  to,  676. 

OONTINGBNT  BIGHTS, 
release  of,  636. 

CONTINUOUS  ACTS, 

performance  of,  41,  46,  70. 

CONTRACT, 

a  late  deyelopmenty  4. 

abandonment  of,  469—472,  601—606,  609. 

absolute,  422,  449. 

act  at  a  theatre,  to,  176,  390. 

adoption  of,  163. 

agency,  of,  60. 

AQENT  (g.v.),  by,  116—122,  244. 

altematiye,  68—72,  397,  462-^67,  683. 

amalgamation,  for,  397. 

annuity,  for,  100,  164. 

apprenticeship,  of,  61,  94. 

approval  of  draft  not  a,  239. 

articles  of  association  constitating,  127. 

assignment  of,  96  et  »eqq, 

benefit  of,  had  in  specie,  i*J. 

breach  of,  damages  for  as  at  common  law,  686. 

BBBAOH  OF  TBITST  (g.v.),  or  of  prior  contract,  inyolying,  189. 

BT7ILDINO  (g.v.),  39,  46,  164. 

business,  not  to  carry  on,  66. 

OEBTAINTY  {q.V.)  of,  l63  et  MJ. 

charitable  purposes,  for,  64. 

CHATTEU  (g.v.),  for  sale  and  deliyery  of,  6, 17. 

Chaucer's  mention  of,  13. 

chose  in  action,  to  assign,  23. 

collateral,  264,  266,  397,  432. 

Common  Law,  how  regarded  at,  22. 

00lCPA2!nr  {q.V.)  of,  119,  229  et  eeqq.,  297  et  $eqq. 

001CPLBTENB88  {q.V.)  of,  162  et  wqq. 

concluded,  126,  238—261. 

conditional,  116,  162,  195  n.,  218,  420  et  eeqq.,  463. 

consideration,  where  no,  61. 

contemporaneous,  380. 

contingencies,  inyolying,  182  et  eeqq.,  449,  672  et  $eqq. 

continuous  acts,  inyolying,  41,  46. 

ooBPORiiTioire  {q.V.),  by,  229—233,  297—301 . 

cross,  380. 

debt,  to  purchase,  26. 

deed,  contemplating,  239,  383. 

definitions  of,  1. 

3b2 
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OONTEAOT— owrfinwi. 

discrepant  with  itself,  177. 

disentail,  to,  53. 

dismiss  proceedings,  to,  527. 

divisible  or  not,  377  d  9eq. 

donee  of  power,  by,  79. 

effect  of,  617. 

elements  of,  classified,  169  n. 

entire,  tainted  by  fraud  or  misrepresentation,  338,  339. 

Equity,  how  regarded  in,  22,  549. 

essentials  of,  152,  169  n. 

events  prior  to,  416—419. 

subsequent  to,  420 — 426. 
EVIDENCE  (g.v.)  of,  126,  291  a  aeqq, 
BXEGT7TED  (^.v.),  306,  386,  519. 
SXEOUTOBY  (^.v.),  157,  171,  380,  434,  520. 
existence  of,  126,  515. 
EXFEOTANOY  {q.v,),  relating  to,  672  et  ieqq, 
expectation  of,  126. 
FAntKESS  {q.v.)  of,  180  et  eeqq. 
foreign,  54,  235. 
foreign  government,  by,  65, 
fraud,  effect  of,  on,  339. 
future  acts,  depending  on,  387. 

stipulating  for,  382,  383. 
future  day,  to  convey  on,  457. 
general  expressions  not  intended  to  constitute  a,  257. 
general  terms,  framed  in,  168,  175,  178. 
OOODWILL  (^.v.),  respecting,  41. 
guide-book,  to  edit,  347. 
HABDSHIP  (^.v.),  of,  189,  194  ei  aeqq, 
HnOKG  AND  SEBYIOE  {q.V,),  of,  48—51,  390. 

HUSBAND  AND  WIFE  {q»v.)y  between,  684 — 686. 

ILLEGALITT  {q.v.)  of,  224—228,  422. 

immovable  property,  relating  to,  55. 

implied  terms  of,  167  et  aeqq.,  361. 

incapable  of  performance,  693. 

incomplete  at  Common  Law,  speoificaUy  performed,  25. 

independent,  397. 

infant's,  123. 

instalments,  to  be  performed  by,  39. 

instructionB  for  a  settlement,  127. 

instrument,  does  an,  embody  a,  126. 

Judge's  order,  127. 

LEASE  (^.v.),  to  accept,  45,  105  n.,  424,  644. 

lunatic,  of,  124. 

marine  insurance,  for,  327. 

KABBIED  WOMAN  (j'.v.),  of,  124,  684—690. 

material  terms  of,  172 . 

more  formal,  contemplated,  239,  241,  242. 
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OONTRAOT— confenMof. 

mortgage,  to  exeoate,  apecifioally  enforced,  23. 

money,  to  lend  or  pay,  when  not  enforced,  24. 

music-hall,  to  let,  453. 

MUTUALITY  (g.v.)  of,  216—223. 

never  itself  the  conyeyanoe  in  English  land  law,  16, 

non-conclusion  of,  126  ei  »eqq, 

obligations  arising  from,  3,  618,  619. 

option,fgiYing,  71,  397. 

parhamentary,  59. 

PABTNERSHIF  (g.v.),  for,  43,  168,  677,  678. 

PABT-FEBPOBMAKOE  (g.v.)  of,  268  et  seqq. 

passing  of  the  property  in  subject-matter  of,  617. 

payment  of  money,  for,  7. 

satisfied  by,  30,  31. 

PENAL  SUM  {q.V.),  with,  63. 

personal,  29,  94,  97—100,  117. 

personal  sendees,  for,  48 — 51,  381,  382,  453.    See  HlBDra  AND 

Sebyioe. 
philanthropy,  for  purposes  of,  54. 
piecemeal  execution,  providing  for,  380,  384. 
pleasure,  for  purposes  of,  54. 
pollicitctHo  disting^uished  from,  128  n. 
positiye,  454. 

posting,  perfected  by,  134,  140. 
premium,  to  reduce,  40. 
prior,  78. 
priyity^of,  55. 

promoters,  by,  108  ei  eeqq.    And  eee  Company. 
public  policy,  against,  93,  101. 

BAILWAY  (j.v.),  to  make,  31,  178,  217,  450.    And  eee  WoBKS, 
realty,  as  to,  by  married  woman,  684. 
reasonableness  of ,  194. 
redtal  evidencing,  127. 
registered  land  or  charge,  relating  to,  84. 
registration  guaranteed,  with,  665. 
renew  perpetually,  to,  71. 
renewal,  for,  170. 
repairing,  44,  45,  49,  389,  390.    See  BuiLDiNa  Oontbact. 

BEPBESENTATION  (^.V.)*  ^y*  ^^^  ^  ^^^ 

BE80IBSI0N  (g.v.)  of,  340  ct  seqq,,  468 — 488. 

reversion,  for  sale  of,  211 — 214, 493.  See  Beyebsionaby  Intebest. 

revocable,  42. 

roads,  to  make,  47,  175. 

savouring  of  the  realty,  39. 

scientific  pursuits,  for  purposes  of,  54. 

separation,  for,  686,  691—694. 

settlement,  for,  respecting  the  property  of  any  married  woman,  687. 

several  documents,  contained  in,  253  n. 

SHABES  (9. v.),  for,  583,  655  ei  eeqq. 


i 
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OO^riRAXyr— -continued, 

SHIP  (q.v,),  for  Bale  of,  36  n.,  679—683. 

SIONATUBE  {q,v.)  of,  242  ti  teqq, 

solicitor  to  prepare,  242. 

specific  chattel,  for  delivery  of,  37. 

9pes  8ucces9ioni$,  conoeming,  23. 

STOCK  (^.v.)'  ^o'  purchase  or  transfer  of,  26,  33,  34. 

Stook  ExCHAiroB  (9.v.)i  made  on  the,  656  d  ieqq. 

tenancy,  for,  yearly,  31. 

tenant  in  tail,  by,  53,  79. 

terms  in  writing,  referring  to,  254. 

third  person  adopting,  665. 

third  person's  decision,  referring  to,  169. 

timber  trees,  for  purchase  of,  25. 

to  contract,  169,  238,  661. 

two,  relating  to  same  matter,  177. 

uberrimce  Jidei,  326. 

17LTBA  YIBES  (^.v.),  113—115,  229—233. 

unbusiness-like,  192. 

UKOEBTAINTY  (j.v.)  of,  157,  169, 175,  178. 

undated,  172. 

underlease,  for,  171. 

undertaking,  in  nature  of,  218. 

unenforceable,  part-performance  does  not  apply  to,  275. 

UZTFAIBNSSS  (g.v.)  of,  180  et  ieq. 

unilateral,  218,  498. 

unprofitable,  disclaimer  of,  by  trustee  in  bankruptcy,  1(M. 

unregistered,  105. 

utmost  endeayours,  to  use,  461. 

▼alidity  of,  question  affecting,  515. 

views  of  Elizabethan  lawyers  on,  1  n. 

voluntary,  51. 

way-leave,  to  grant,  31. 

what  is  a,  1. 

will,  to  make,  106. 

working  mines  or  quarries,  for,  45. 

yearly  tenancy,  for,  30. 

(X)NTBAYENTION    OF   OONTEAOT,  AOTS  IN»  441  et  mj^.    ibW 
Acts  in  Ooirr&AVEirrioN  of  thb  Oqnt&aot. 

OONYBESION,  32. 

of  business,  an  obstacle  to  rescission  of  contract,  343,  344. 

CONVEY, 

effect  of  direction  to,  75,  611  n. 

CONVEYANCE, 

action  brought  for  compensation,  after,  631. 
contract  never  is,  in  English  land  law,  15. 
legal  estate  passes  by,  617. 
objection,  merely  a  matter  of,  500,  615. 
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COKVlEYANCE-€(mHnued. 

order  for  deliyery  of  exeouted,  6«31. 

questions  of,  613 — 615. 

stipulations  as  to  wording  of,  647. 

time  allowed  for  getting  oyer  difficulties  in,  608. 

Tendor's  obligation  to  execute  and  i>rocnre  execution  of,  488,  618. 

CONVEYANCING  ACT,  1882  (46  &  46  Vict.  o.  39),  s.  9... 262. 

CONVEYANCING  AND  LAW  OF  PBOPEETY  ACT,  1881,  s.  14... 446. 

COPYHOLD, 

cannot  generally  be  forced  on  purchaser  of  freehold  (and  vice  vend), 

401,  669. 
compensation  for,  660,  661. 
contract  to  diyide,  specifically  enforced,  23. 
lease  by  copyholder,  469. 

COEPOEATION, 

common  seal,  absence  of,  when  not  a  defence  to,  800. 

must  generally  contract  under,  297. 
Companies  Act,  1867,  as  to  contracts  by,  299. 
Companies  Clauses  Act,  1846,  as  to  contracts  by,  297. 
ecclesiastical,  coyenant  for  renewal  by,  460. 
eyery-day  contracts  of,  297. 
formalities  requisite  in  contracts  by,  297. 
HABDSHiP  (g.v.)  on  indiyidual  members  of,  199. 
irregularity  in  contract  by,  233. 
omission  of  formalities  in  contract  by,  233. 
PABT-FSBFOBMANCE  (q.v.)  of  inyalid  contracts  of,  279. 
power  of,  to  contract,  229. 
primdfade  bound  by  contract  under  seal,  229. 

yalidify  of  contracts  of,  229. 
BATIFIGATIOir  (q.v.)  by,  231. 
trading,  contracts  of,  297. 
iTiiTBA  YIKB8  (^.v.),  contracting,  113,  229  et  eeqq. 
And  see  Company. 

COSTS, 

action  by  yendor  against  purchaser,  of,  660. 

application  to  rectify  register,  of,  616. 

contract  respecting,  676. 

infant  heir,  of,  92  n. 

inquiry  as  to  damages,  of,  688  n. 

inyestigating,  of,  616. 

issue  to  ascertain  damages,  of,  632. 

laches,  in  case  of,  606. 

Land  Transfer  Act,  1876,  under,  616. 

lien  on  estate  for,  613. 

married  woman's  separate  property,  payable  out  of,  687. 

recoyered  by  her,  to  be,  687. 
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COSTQ—c&tUinued, 

purcliaser's  objections  oyexniled,  where,  613. 
reference  of  title  prevented  by  purohaBer,  where,  613. 
representatLve  of  deceased  yendor,  of,  93  n. 
rescission  for  default  after  judgment,  upon,  631. 
small  breaches  of  good  faith  may  affect,  448. 
title  assured  by  payment  of,  414. 

too  doubtful  to  foioe  on  purchaser,  where,  611. 
up  to  time  of  first  showing  a  good  title,  613. 

GOUNTEBGLAIM,  84,  513,  651. 

COUNTY  COUETS, 

concurrent  jurisdiction  of  High  Court  in  oases  cognizable  by,  516. 
jurisdiction  of,  in  specific  performance,  516. 

COUNTY  OOUETS  ACT,  1888... 516. 

COUET  CHBI8TIAN, 

adjudging  specific  performance,  13. 
admonition  by,  to  specific  performance,  14. 
in  England,  11. 
jurisdiction  of,  nearly  extinguished,  14. 

COVENANT, 

breach  of,  acquiescence  in,  504. 

frequent,  41. 

inyolying  forfeiture,  442. 

absolute,  444. 
merely  nominal  damages,  444. 
breach  of,  landlord  defendant  objecting  on  ground  of,  445. 

oppressiye,  202. 

trifling,  444. 

under  contract  for  lease,  44,  45,  400,  441  et  seqq. 

waiyed,  443,  444. 

wilful,  442,  444. 
canal,  to  repair,  48. 
construction  of  the  word,  540  n. 
deeds,  to  produce,  454. 
farming  lease,  in,  40,  66,  385. 
further  assurance,  for,  433. 
indemnify,  to,  433. 

INJUNCI'ION  (g.v.)  to  restrain  breach  of,  384  ei  teqq,,  519. 
liquidated  damages,  protected  by  proyision  for,  65. 
mines,  to  work,  445. 
mutual,  as  to  building,  67. 

negatiye  or  positiye,  technicality  of  distinction,  395. 
oppressiye  to  lessee  of  mines,  202. 
possible  liability  under,  553. 
primd  facte  right  to  enforce,  385. 
real,  8. 
remainderman,  enforced  by  or  against,  78,  79. 
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OOTENANT— cofiftnuAl. 

.  renew,  to,  26,  218,  443,  445. 
repair,  to,  442. 

to  leaye  buildingB  in,  202. 
restriotiTe,  373,  444. 
right  of  pre-emption,  to  giye,  104  n. 
separation  deed,  in,  444. 
settle  lands,  to,  384,  672. 
three  classee  of,  63  n. 
trustees,  by,  438,  439. 

ULTRA  YEBES  (g.V.),  190. 

unusual,  171. 
usual,  168  n.,  400  n. 
yariation  of,  362. 
writ  of,  7. 

OBEDITOBS, 

deceased  Tender's,  suing,  80  n. 

contract  enforced  by,  92. 
yalidity  against,  of  restriction  on  married  woman's  anticipation,  687. 

CY  PBJkS  EXECUTION, 

OOICPENSATIOK  (^.v.),  in  enforcing  contract  with,  568. 

lUegaHfy  created  by  statute,  in  cases  of,  422,  460. 

incapacity  of  defendant  to  perform  contract  literally,  in  cases  of, 

458. 
subsequent  legislation,  where  contract  partly  inyalidated  by,  460. 
utmost  endeayours,  of  contract  to  use,  460,  461. 


DAMAGES, 

act  of  part  performance  answerable  in,  47,  276. 
addition  to  specific  performance,  in,  582,  685—587. 
altematiye  to  specific  performance,  sought  as,  653. 
bringing  suit  to  hearing  for,  586. 
building  contract,  for  breach  of,  154. 
chattels,  a  sufficient  remedy  in  respect  of,  30. 
001CPEN8ATI0N  (s'.v.}*  ^  species  of,  580. 

distinguished  from,  581. 
condition,  for  non-performance  of,  388. 
contrasted  with  specific  performance,  2,  7,  268. 
delay  in  performance,  for,  586. 

injunction  against  action  for,  525. 
deterioration,  giyen  by  means  of  inquiry  as  to,  681. 
elected  altematiye,  for  non-perlormance  of,  467. 
eyidence  as  to  amount  of,  588, 
French  law  as  to,  714,  715. 
inexactness  of  measure  of,  29. 
infant,  against,  124. 
inquiry  as  to,  687,  688. 
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jtinBdiction  of  the  Goiirt  of  Chancery  in  respeot  of,  581 — 684. 

High  Oonrt  in  zeepeot  of,  388,  585—688. 
liquidated,  65—67.    See  Fbkaii  Sttv. 
LoBD  Gaibks'  Act  (g.v.),  under,  45,  388,  582 — 585. 
loss  of  profits,  for,  586. 
married  woman's  separate  property,  shall  be,  687. 

when  payable  out  of,  687. 
measure  of,  in  substitution  for  spedfic  performance,  583. 
mistake  of  defendant,  where  specific  performance  is  refused  for,  588. 
no  case  for  specific  performance,  where,  585. 
nominal  or  substantial,  389,  583. 
non-building,  for,  45,  389,  587. 
no  title,  where  vendor  shows,  480,  587. 
not  recoyerable,  yet  specific  performance  granted,  26. 
part-payment  and  outlay  by  purchaser,  in  case  of,  583,  584. 
positiye  contract,  for  non-performance  of,  454. 
quantum  damnifieatu»y  ascertained  by  issue  of,  581  n. 
railway  cases,  in,  47. 
remedy  by,  unayailable  from  death  of  contractor,  25. 

form  of  contract,  25. 
specific  performance  impossible,  where,  583 — 587. 

in  relation  to,  587. 

where  no  case  for,  268,  276,  585. 
station,  for  non-erection  of,  587. 
stay  of  proceedings,  upon,  532. 
subsequent  to  decree,  583,  584. 
substantial,  389. 

substitution  for  specific  performance,  in,  582 — 587. 
trial,  assessed  at  the,  588. 
utility  of  the  jurisdiction  in,  586. 
vendor  of  land,  an  incomplete  remedy  to,  32. 

DEATH, 

admission  in  pleadings,  after,  263. 

author,  of,  98. 

contract  enforced  notwithstanding,  91  e<  teqq* 

rendered  impossible  by,  25. 
personal  contracts,  in  cases  of,  94. 
principal,  of,  252. 
proposed  lessee,  of,  94. 
purchaser,  of,  93,  94,  263. 
revivor  after,  94. 
tenant  in  tail  in  common,  of,  468. 
vendor,  of,  92,  263,  628. 

DEBT, 

ante-nuptial,  687. 

contract  to  purchase,  26. 

no  attachment  for,  against  person  of  maxried  woman,  669. 

sale  of,  specifically  enforoed,  29. 
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DEBTOBS  AOT,  1869, 

attachment  against  person  of  mamed  woman  under,  none,  689. 
defendant  about  to  quit  England,  as  to,  629. 

DECEIT, 

action  for,  303,  305,  306,  307  n.,  324,  331,  847. 
aggressiTe,  332. 

AndieeFBJLTTD;  MlSBEFBB0EirrA.TIOK. 

DECEPTION, 

as  to  the  person  contracted  with,  100. 

DECLAEATION, 

as  to  result  of  special  case  stated  in  an  action,  514. 

indemnity,  of  liabHify  to  perform  coyenant  of,  709. 

purchaser's  lien,  of,  651. 

vendor's  lien,  of,  533. 

waiyer  of  right  to  call  for  lessor's  title,  of,  603  n. 

DEED, 

accidental  destruction  of,  170. 

antedating,  442. 

contract  contemplating  execution  of,  239,  382. 

to  execute,  677. 
decreeing  execution,  677. 
deliyery  up  of,  170,  441,  454,  542. 
deposit  of,  as  indemnity,  25. 
fraudulent  misdating  of,  447  n. 
loss  of,  441. 

not  in  proposed  ooyenantor's  power,  455. 
poll,  want  of  mutuality  waived  as  to,  220. 
production  of,  454. 

secondary  evidence  of  execution  of,  441  n. 
verification  of,  616. 

DEFAULT  OP  PLATNTIFF,  427—440. 

▲OTS  m  OONTBAVBITTION  OF  THE  OONTaAOT  (^.V.),  by,  441—448. 

collateral  contract,  in  respect  of,  397,  432. 
excused,  434. 
in  equity,  22. 

independent  covenant,  in  respect  of,  433. 
contract,  in  respect  of,  397. 
And  ie$  Pebfobmakoe. 

DEFECT  IN  STJBJECT-MATTEB, 

cured  by  purchaser's  own  act,  604,  612. 
easements,  consiBting  in  existence  of,  399. 
essential,  77,  550—553. 
house  sold  as  house  and  wharf,  551. 
latent,  obligation  to  disclose,  327,  398—402, 
liability,  consisting  in  existence  of,  400. 
minute  examination  of,  not  demanded,  399. 
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ViEPECfS  IN  SUBJEGT-ICATIEE— eMlimceci. 
patont,  319»  398,  399,  401,  556. 
poichiiser  awaie  of,  569. 
queBtion  of  title  not  a,  398. 

iMdaBum  for,  eren  irbere  danae  for  cprnpensation,  486. 
■ale  with  all  faults,  in  eaooo  of,  401. 
unoortain  deacription,  in  cases  of,  401. 
unessential,  402,  554—564. 
unknown  at  time  of  ccmtract  to  both  parties,  400. 

DEFENGE.    Bee  PLSADnro. 

DELAY, 

abandonment,  amounting  to,  501. 
aooeptance  mnst  be  wifhoat,  128,  134. 
of  title,  in  regard  to,  508. 
accidental,  627. 
act  of  God,  aiising  from,  628. 
action,  in  institating,  502,  505,  507. 

prosecuting,  502. 
constituting  laches,  501  et  eeqq. 
damages  for,  586. 
death  of  yendor,  arising  from,  628. 
defendant,  attributable  to,  217,  507. 
"  from  whateyer  cause,"  624—629,  636. 
interest,  not  exempting  purchaser  from  payment  of,  627. 
interlocutory  injunction,  as  an  objection  to  grant  of,  523. 
lessor  of  wine  yaults,  of,  507. 
liability  or  loss,  inyolying,  217,  497. 
mine,  in  contract  for  lease  of,  501. 
negotiation,  pending,  506. 
notice  liinitiTig  tdce  (g.v.),  after,  499  ei  eeqq, 

of  refusal  to  pcnrform,  after,  504. 
performance,  in,  502. 
possession,  where  plaintiJS  is  in,  505—508. 
possibility  of,  contemplated,  628. 
protest  against,  509. 
purchase-money,  in  payment  of,  493. 
purchaser  in  possession,  by,  646. 
purchaser's  objections,  occasioned  by,  623. 
rescission  for,  486. 
unilateral  contracts,  in  cases  of,  501. 
untenable  objection,  arising  from,  217,  507,  628. 
yendor,  attributable  to,  621. 
waiyer  of,  508  et  segq. 

conduct,  by,  508,  509. 

notice  of  abandonment,  after,  509. 
what,  sufficient  to  bar  right  to  relief,  504. 

DEMUBEEB, 

Statute  of  F&attds  (g.t^.),  on  ground  of,  236. 
work  and  labour  done,  to  bill  for,  277. 
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DEPOSTT, 

action  to  reooyer,  502. 

allowed  to  remain  in  Tender's  hands,  508,  531. 
ATTonoNBXB  (q.v,),  holding,  121,  651. 
condition  as  to  time  for  payment  of,  492. 

for  repayment  of,  652. 
discretion  of  Oonrt  of  Chancery  as  to  ordering  return  of,  652. 
earnest,  as  an,  648. 
forfeiture  of,  66  n.,  648  n.,  652. 
infant  cannot  recoyer,  215  n. 
injunction  against  action  for,  522,  525. 
interest  on,  515,  613,  622,  629,  630. 
lien  on  estate  for,  613,  649  et  teqq, 
memorandum  of  terms  of,  25. 
nature  of,  648. 

purchaser  disentitled  to  sue  for,  592. 
recoyered  notwithstanding  conditions  of  sale,  323. 
repayable,  where,  648,  653. 
retainer  of  yendor's  costs  out  of,  124. 
return  of,  with  interest,  515. 
sale  by  auction,  on,  648. 

priyate  contract,  on,  648. 
stakeholder  of,  121. 

sued  for  before  day  fixed  for  transfer  of  possession,  651. 
yendor  ordered  to  repay,  612,  652,  653. 

not  liable  to  refund,  where  title  accepted,  654. 

DESOBIPnON, 

definiteness  of,  what  required,  166. 

flourishing,  564. 

**  freehold  residence,"  539. 

general,  156,  183. 

indefinite,  176. 

insufficient,  160. 

land  paced  out,  where  sufficient,  157. 

« landlord,''  insufficient,  of  yendor,  160. 

misleading,  538. 

lOSBXPBJSSSNTATioir  (g.v.)  in,  562 — 564. 

name,  instead  of,  158. 

of  firm,  sufficient,  160. 

parties,  of,  158—160. 

reference  to  holder  of  deeds,  by,  157. 

subject-matter,  of,  155,  156. 

sufficient,  instances  of,  157, 159,  160. 

XmCEBTAINTT  {q.V,)  of,  157,  401. 

yariation  from,  a  ground  of  defence,  398. 
yendor  j^rtm^/acttf  responsible  for,  549. 
when  suffioienty  160. 

DESTRUCTION, 

of  BT7BJB0T-HATTEB  (^.v.)  of  Contract,  416,  418,  420  d  eeqq. 
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DETEBIOBATION, 
aoddental,  633. 
aooountability  of  vendor  lor,  674,  632,  633. 

even  after  conyeyanoe,  632. 
acts  of  ownership  ocoaaioning»  646. 

after  purchaser  takes  or  ought  to  haye  taken  poaseasion,  633. 
OOMFEKSATION  {q.v.)  for,  674,  632. 
discoyery  in  case  of,  633. 
due  to  purchaser  himself,  634. 
inquiry  as  to,  681. 

negligence  of  yendor  or  his  tenants,  arising  from,  674. 
purchaser,  borne  by,  633,  634. 
set-off  of  amount  of,  against  interest,  632. 
yendors'  lessees,  by,  632,  633. 
working  mine,  by,  633. 
yearly  tenancy,  where  property  sold  is  let  on,  638. 

DETTNTJE, 

action  of,  6. 
And  9ee  Chattels. 

DEVISEE, 

married  woman,  one  of  seyeral,  216. 
purchaser's  when  a  party,  93. 
vendor's,  when  a  party,  91. 

DntEOTOES, 

agents  of  company,  119,  497. 

breach  of  duty  by,  192. 

irregularity  in  contracts  by,  233. 

liability  of,  on  contracts,  119. 

lOSBEFBESENTATION  (q.v,)  by,  304,  306,  310. 

principals,  119. 

refusal  of,  to  register  transfer,  666—668. 

resolution  of,  where  a  contract,  119. 

statutory  power  of,  to  contract,  298. 

suing  without  joining  shareholders,  79. 

VLTRA.  vntES  {q.v.)  in  cases  of  contracts  by,  231,  232. 

DISOIiAIMEB,  104,  439. 

of  unprofitable  contract  by  trustee  in  bankruptcy,  104. 

DISOLOSUEE, 

obligation  to,  326  et  ieqq. 
patent  defect,  of,  330. 
state  of  house,  of,  330. 
And  ie$  Fbattd. 

DISOOVBEY, 

deterioration,  in  case  of,  633. 

DISOEBTION  OF  OOUET, 

Oompaniee  Act,  1862,  s.  36,  under,  618. 
influenoed  by  false  description,  18. 
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DISOEEHON  op  OOURT—conHnwd. 
injunction,  as  to,  67,  619  n. 
is  judicial,  18. 

Lord  Cairns'  Act,  under,  682. 
relief  on  admissions  of  fact,  as  to,  606  n. 
return  of  deposit,  as  to,  662,  663. 
specific  performance,  as  to,  18,  19  n.,  196,  219. 
transfers  of  shares  after  winding-up,  as  to,  636. 

DISENTAIL, 

contract  to,  63,  (of.)  216. 

DISMISSAL  OF  ACTION, 

certificate  againsfc  the  title,  upon,  612,  613. 
title,  for  defect  or  want  of,  403,  689. 

DISOTBESS, 

evidences  of,  186. 

DIVISIBLE  CONTEACT,  377  et  seq. 
builder,  by,  380. 
contemporaneous  contracts  intended  to  be  separate,  where  there 

are,  380. 
distinct  lots,  for,  378. 

piecemeal  execution,  providing  for,  380,  384. 
ship  and  freight,  for,  378. 
two  estates  included  in  same  contract,  where,  380. 

DO  FIDEM, 

use  of  phrase  in  UniTersity  of  Oxford,  10. 

D0LU8  DANS  LOCUM  CONTRACTUI,  308,  328. 

DOMICIL, 

of  defendant,  67. 

DBUNEENNESS,  188,  362.    8te  Intoxioatiok. 

EASNEST,  648. 

EARTHQUAKE, 

destruction  by,  423  n. 

EASEMENT, 

a  latent  defect,  399,  643. 
construction  of  condition  as  to,  640  n. 

ECCLESIASTICAL  CORPOEATION, 
contract  for  purchase  by,  497. 

ECCLESIASTICAL  COXJETS, 

former  jurisdiction  of,  in  specific  performance,  8. 
jurisdiction  of,  in  contract,  11. 

relation  of,  to  lay  Courts,  in  matter  of  plighted  faith,  11. 
staying  a  suit  for  nullity  of  marriage  in,  692. 
Umj^ore  Blackstone,  12. 
GlanyiUe,  11. 
And  $ee  CoUBT  CHbibtlIlN. 
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EOCTiESIASnCAL  LAW,  8. 

EGYPT, 

oontraots  in  andent,  4  n. 

ELBOnON, 

altematiye  of,  462  et  9eqq. 

aasigneea  in  bankruptcy,  by,  439. 

award,  respecting,  62. 

bond,  where  contract  comprised  in,  68. 

Common  Law,  to  proceed  at,  52. 

completion  and  rescission,  between,  673. 

contract  become  single  by,  467. 

decree,  giTen  by,  129. 

destroyed  by  obligee,  466. 

discoyery  of  fresh  incidents  of  fraud  after,  342. 

express  or  inferred,  may  be,  342. 

forfeiture,  to  incur,  usually  no,  66 — 68. 

F&ATTB  {q.v.),  as  to  Contract  tainted  by,  341  et  Mgf.,  347. 

inadequacy  of  coirsiDERATTOir  (^.v.),  in  cases  of,  209. 

indemnification  of  Tender  and  rescission,  between,  201. 

interest  and  rents,  between,  636. 

Lands  Glauses  Act,  by  proceedings  under,  62. 

marriage  articles  by  bond,  not  imported  from  form  of,  68  n. 

MISTAKE  ($.v.),  in  cases  of,  367. 

mode  of  ascertaining  price,  as  to,  164. 

negotiation  for  payment  of  money,  by,  62. 

once  determined,  342. 

open  reference  of  title  and  diBmissal  of  bill,  between,  607. 

parol  variation,  in  cases  of,  367  et  seqq. 

payment  into  Court  and  giving  up  possession,  between,  642,  643 

646. 
performance  and  payment,  between,  62,  64,  68.    And  see  Penal 

Sum. 
as  understood  by  defendant,  and  diBmisaal  of  action, 

between,  367,  361. 
present  practice,  under,  63. 
proposal  giving,  138. 

rectification  and  annulment,  between,  367. 
rescind,  to,  341,  342,  486. 
settlement,  in  contracts  for,  70. 
8T7BJEOT-HATTEB  {q,v.)  of  Contract  ascertained  by,  167. 
time  for  exercise  of,  341,  342. 

ENEOEOma  LIEN, 

modes  of,  633—636. 

EQUALITY, 

essential  in  contracts,  162,  180. 

EQUITABLE  CHABGE, 

distinguished  from  specific  performance,  17. 
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EQUITABLE  ESTATE, 

described  as  if  legal  estate,  539  n. 
sale  of,  693. 
re-vestiug  of,  618. 
when  it  passes,  420,  617. 

EQUITABLE  EIGHT, 

will  now  be  taken  notice  of  without  transfer  to  Ghaaoery  DiTision, 
513. 

EQUITABLE  TITLE, 

assignee  with  only,  105. 

EQUITY  OF  EEDEMPTION, 

person  interested  in,  a  party,  74. 

EBBOB, 

anieoedens  and  coMequens,  distinction  between,  323  n. 
common,  subsequently  disooyered,  181,  183,  184. 
GOMFENSATlOir  {q,v.)  for,  558 — 562,  577  et  seqq. 
knowledge  of,  305. 

person  contracted  with,  as  to,  100,  321,  322. 
reduction  of  contract  into  writing,  in,  358,  360  n. 
And  see  Mistake. 

ESSENTIAL 

terms  of  a  contract,  22. 

ESSOINS, 

pledge  of  faith  in  matter  of,  10. 

ESTATE  AGENT, 

AOGSFTAirCE  {q,V,)  by,  239. 

ESTOPPEL, 

by  treating  contract  as  subsisting,  599. 

as  not  subsisting,  258. 
BVIDENOE, 

abandonment  of,  502. 

additional  terms,  of,  295,  296. 

AOSNCT  {q.v.),  of,  248. 

agreement  to  rescind,  of,  441,  470,  471. 

arbitrator,  of,  702. 

buildings'  not  being  on  copyhold  part,  of,  602. 

collateral  matters,  of,  469,  470. 

conflicting,  as  to  breach  of  coyenant,  442. 

connecting  subject-matter  of  contract  with  daim,  156. 

contract,  of,  126,  291  et  seqq. 

damages,  as  to  amount  of,  588. 

defendant's  denial,  overcoming,  368  n. 

duress,  of,  186. 

earnest  as,  271. 

extrinsic,  155,  156. 

identity,  of,  155,  602,  616. 

P.  3  c 
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EVIDENCE— con^tntittf. 

knowledge  of  misrepreeentation,  of,  319,  320. 
litigation,  to  maintain,  103  n. 
matters  of,  distinguished  from  matters  of  title,  616. 
may  be  lacking,  thougli  contract  exists,  126. 
MISTAKE  (^.t;.),  of,  350,  362,  363. 
new  contract,  of,  474,  475,    And  $ee  Novation. 
non- waiver  of  objection,  of,  698. 

PABOL  {q.v,),  155,  156,  253,  295,  296,  350,  359,  367,  368,  469. 
admission  of,  for  plaintiff,  295,  373  et  9eqq, 
drcrnn stances  of  contract,  as  to,  180. 
latent  ambiguity,  in  cases  of,  368. 
only  acted  on  wben  no  writing  exists,  368. 
resoiBsion  of  contract  as  to  land,  of,  470. 
PABT  FEBFOBMANCB  {q^v,),  in  cases  of,  268  et  ieqq.,  295,  296.    And 

Me  Pabol  Yabiatiok. 
admission  in  pleadings,  where  there  is,  291. 
conflict  of  testimony,  where  there  is,  291. 
one  witness,  of,  291. 

variation    between    contracts    alleged    and 
proved,  where  there  is,  292. 
recovery  of  property,  for,  103  n. 

BBFEKENOB  OF  TITLE  {q*V.),  under,  610. 

required  by  law,  wanting,  126. 

secondary,  of  execution  of  deeds,  441  n. 

STTBJECT-icATlBB  (^.v.)  of  Contract,  as  to,  155. 

terms  of  sale,  of,  270,  271. 

trusteeship  for  real  purchaser,  of,  266. 

usage  of  trade,  of,  366. 

variation  of  written  contract,  of,  470. 

vendor,  as  to  the  real,  160. 

wanting,  though  contract  exist,  126. 

willingness  to  remove  objection,  of,  480. 

wills,  of  persons  and  things  mentioned  in,  155. 

EXOHANGE, 

contract  for,  23  n. 

EXOHEQTJEB  DIVISION,  513. 
pledge  of  faith  in,  10. 

EXCOMMUNICATION,  14. 

EXECUTED  CONTRACT, 

EXECX7T0BY  OONTBACT  (^.v.).  Contrasted  with,  16,  17, 386,  519. 
injunction  as  a  right  flowing  from,  385. 
notice,  effect  of,  on  the  relief  in  respect  of,  106. 

PABTNEB8HIF  (9.V.),  of,  386. 

principle  of  entire  performance  does  not  apply  to,  384. 
resoisBion  of,  for  fraud,  306,  324. 

innocent  misfltatements,  306. 
nle^  of»  158. 
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EXECUTION, 

under  judgment  against  married  woman,  how  limited,  689. 

EXECUTOES, 

contract  enforced  by,  93. 
costs  against,  93,  n. 
discharged  from  liability,  where,  94. 
one  of  two,  contract  for  sale  by,  191. 
personal  qualities  required,  where,  94. 
jxroposed  lessee,  of,  94. 
representation  by,  149. 
suing  before  probate,  93. 

EXEOUTOBY  CONTRACT, 

breach  of  express  or  implied  term  restrained,  621 . 

build,  to,  434. 

converted  into  actual  sale  by  election,  157. 

EXECfUTED  GONTBAcr  (^.v.).  Contrasted  with,  16,  17,  386. 

implication  in,  as  to  usual  stipulations,  171. 

negative  term,  containing,  390  ei  $eqq, 

FJIBTNEBSHIP  (^.t^.),  for,  386. 

performance  of  whole  of,  380,  384,  520. 
trustee,  when  not  declared  on,  92. 

EXISTENCE 

of  contract  may  be  unevidenoed,  126. 

EXPECTANCY, 

annuity  charged  on,  674. 
contract  relating  to,  672  el  9eqq, 
lunatic,  from,  675. 

personal  nature  of  contract  relating  to,  676. 
transfer  of,  not  forbidden  by  the  32  Hen.  Ylll.  c.  9...  102. 
wife,  of,  675. 
And  He  CkyirjJSQjnxrJjsmsBJBffr;  Will. 

EXTINCTION, 

of  contract  by  new  one.    See  NoYATion'. 

of  SXJBJBOT-ICATTKR  (jf.v.),  417,  418,  424,  670. 


FAJLUBE 

of  ooNsmSBATiON  {q*v,)f  346,  416  et  seqq, 

FAIENESS, 

compromises,  in,  181. 

oontingenciee,  in  contracts  involving,  182,  194. 
essential,  152,  180. 
family  arrangements,  in,  181. 
Burrotmding  circumstances,  of,  180,  186. 
when  to  be  judged  of,  180. 
And  iee  Ukfaibness. 

3c2 
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FAITH 

of  a  Gkrlstian,  origin  of  oath  on  the«  10. 

FAMILY  ABEANGEMENT,  101,  181,  216  n.,  281. 

FAULTS, 

Bale  with  aU,  321,  332,  401,  402. 

FEE  FABM  BENT, 

conditions  of  sale  of,  592. 

FELONY, 

plaintiff,  of,  440. 

FEME  SOLE, 

married  woman,  how  far  regarded  as,  under  Married  Women  b 
Property  Act,  1882... 685,  687. 

FIDEI INTEBPOSITIO,  14. 

FIDEI  LJS8I0,  10,  13. 

FIDUCIAEY  RELATIONSHIPS,  192,  193,  326. 

FIEBI  FACIAS, 
issue  of,  531. 

FINES, 

manorial,  620  n. 
misstatement  as  to,  579,  580. 

FINES  AND  EEOOVEEIES  ABOLITION  ACT, 
contract  by  married  woman  under,  684. 
dispositions  of  lands  by  tenants  in  tail  under,  53. 

married  woman  tmder,  684,  685. 

FIBB, 

benefit  of  insurance  against,  423. 
deeds  destroyed  by,  440. 
music-hall  destroyed  by,  453. 
subject-matter  destroyed  by,  421,  423. 

FIBM, 

identified  by  office  paper,  160. 

FISHEBY, 

oontraot  for  lease  of,  365. 

FOBEIGN  CONTBAOT, 

enforced  here,  may  be,  55. 

immoTable  pro]>erty,  relating  to,  55. 

in  specie,  to  deUyer  a  thing  here,  57. 

legality  of,  224. 

lien  on  foreign  i-eal  estate,  56. 

marriage  contract  made  in  France,  55. 

Mr.  Justice  Story  on  the  English  doctrine,  56. 

Stattttb  of  Frauds  (g.v.),  affected  by,  235. 
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FOREIGN  GOVEENMENT, 
contract  by,  54. 

FOREIGN  LAW,  65. 

FOEFEITUEE, 

acts  which  would  haye  worked  or  would  work,  441,  442. 

apprehension  of,  not  a  defence,  200. 

calls,  for  non-payment  of,  495. 

common  law  redress  for  any  breach,  22. 

deposit,  of,  652. 

liability  to,  a  habdshif  (^.v.),  200. 

none  where  yendor  has  no  title,  652. 

not  optional,  66. 

relief  against,  442—445,  648  n.,  652  n. 

resulting  from  other  acts  of  defendant  himself,  200. 

WAIVEK  {q,v,)  of,  510. 

waste,  worked  by,  442. 

where  additional,  70. 

FOEGEBY, 

fraudulently  making  deed  with  false  date  may  be,  447  n. 

FOEM  OF  PROCEEDINGS, 
altematiye  relief,  53. 
amendment,  53. 
And 9ee IsQTjiRY ;  Issue;  Pleading;  Eeferekce  of  Title; 
Rules  OF  CoTJET ;  Weit. 

FORMAL  DOCUMENT, 

reference  to  a  more,  will  not  preclude  enforcement,  130,  133. 
where  contract  embodied  in  a,  126. 

FORMALITIES, 

CX)EP0EATI0K  {q*v.),  required  in  contracts  by,  297  et  seqq, 
omission  of,  in  contract  by  corporation,  233. 
Statute  of  Frauds  (sf.v.)'  ^o^  required  by,  237. 

FOUR  DAY  ORDER, 
form  of,  531  n. 

FRAUD, 

absolute  conyeyance,  in  cases  of,  264 — 267. 
affects  the  entire  contract,  338,  339. 
agent,  by,  336,  337,  346. 
antecedent  wrong  done,  where,  326. 
apparent  defects  no  subject  of,  319. 
assign  for  yalue  of  contract  tainted  by,  337. 
belief,  by  warranty  of,  336. 
cancellation  of  contract,  a  ground  for,  324. 
certainty  less  required  in  cases  of,  179. 
certificates,  in  withholding,  386, 
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FEAUD — continued, 

collateral  parol  contract  or  promise,  in  cases  of,  265. 

comes  before  the  Court  in  several  reLations,  324. 

company,  by,  308. 

concealment,  by,  325,  331,  402. 

coNDiTioifS  OF  SALE  (j.i;.),  in  relation  to,  542. 

constituents  of,  274. 

corporations  are  incapable  of  personal,  336. 

damages,  a  defence  to  an  action  for,  324. 

deceit,  a  ground  for  an  action  of,  324. 

disclose,  where  there  is  an  obligation  to,  325  et  9tqq, 

dispositions  by  defrauding  party  to  persons  not  privy  to,  340. 

election  to  be  bound  by  contract  tainted  with,  340—342. 

fiduciary  relationship,  in  cases  of,  326. 

imperfect  statement,  by,  328. 

indemnity  against  loss  resulting  from,  346. 

inducement  to  the  contract,  must  have  been,  310,  311. 

innocent  party  cannot  derive  benefit  from  another's,  336,  337. 

in  totOy  vitiates  contract,  338. 

knowledge  of  untruth  requisite  to  constitute,  274,  305. 

legal,  306. 

marriage  aitidles  or  contracts,  in  relation  to,  266 — ^268,  280,  287. 

memorandum  only  ancillary  to  verbal  contract,  where,  266. 

MISBEFBESENTATION  (j.v.),  how  related  to,  324. 

non-disclosure,  in  cases  of,  325  et  seqq, 

non-performance  of  parol  contract  to  sign  a  writing  is  not,  267. 

obtaining  contract,  in,  324. 

opening  biddings  for,  353  n. 

parol  evidence  in  cases  of,  265. 

part  of  contract,  as  to,  338. 

partnership,  in  contract  for,  678. 

FABT-FEBFOBicANCE  {q*v,)y  prevented  by  the  operation  of   the 

principle  of,  272. 
performance  of  contract,  in,  324. 
personal  bar  to  performance,  a,  325,  338,  347. 
plea  of,  307. 

power,  upon,  suspected,  410. 
prospectus,  in,  329. 

proviso  for  defeasance  or  redemption  omitted,  where,  264,  265. 
public,  on  the,  347,  348. 
FI77FEB  (^.v.),  by  employment  of,  333  et  9eqq. 
receipt  of  dividends  before  discovery  of,  343,  344. 
refusal  to  sign  a  written  contract  is  not,  267. 
SESGlSSlOir  {q.v.)  for,  180,  324,  340,  384,  515,  653. 
restitutio  in  integrum  in  cases  of,  341  et  aeqq, 
right  to  oomplain  of,  not  marketable,  103,  227. 
sale  with  all  faults,  in  cases  of,  332. 
setting  aside  executed  contract,  as  a  ground  for,  324. 
settlement,  upon,  570. 
shares,  inducing  contract  to  take,  842. 
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'FRAJJD—conHnued. 

BILENGE  {q»v.),  generally  is  not,  303,  325,  329  et  aeqq, 

may  be,  327,  328. 
specific  performance,  a  defence  to  an  action  for,  324. 
Statute  of  Frauds,  an  exception  to,  264  et  teqq,,  324,  372. 
stranger,  by,  337. 

suppression  of  material  fact,  in  cases  of,  325. 
suspicion  of,  title  affected  by,  412 — 414, 
uherrimm  fideij  where  contract  is,  326. 
Toidable  only,  renders  contract,  339,  340. 
waiver  of,  336,  338. 
wills,  in  relation  to,  268. 

FRAUDS,  STATUTE  OF,  234  e<  ieqq.    See  Statutb  of  Frauds. 

FBEEHOLD, 

cannot  be  forced  on  purchaser  of  copyhold,  and  vice  vered,  401, 559. 
validly  sold  with  leasehold,  157. 

FBENOH  LAW, 

as  to  execution  of  works,  48. 
inadequacy  of  consideration,  as  to,  209. 
marriage  contract,  55. 
no  specific  performance  in,  714,  715. 
pxice,  as  to  non-ascertainment  of,  162  n. 
resciBsion,  as  to,  209,  346. 

FUNDS,  33.    Bee  Stock. 

FUETHEB  CONSIDERATION, 
order  on,  form  of,  531  n. 
fifpedfic  performance  ordered  on,  611,  612. 

FURTHER  INSTRUMENT, 
contemplated,  28. 

FUTURE  ACTS, 

contract's  contemplating,  no  bar  to  relief,  386,  387. 
judgment  relating  to,  709. 
promised,  must  be  performed,  429. 
And  eee  PssFOBMAirCB. 


GENERAL  EXPRESSIONS, 

not  intended  to  constitute  oontract,  257. 

GOING  CONCERN, 

contract  for  sale  of,  494,  651. 

GOOD  FAITH,  542. 

GOODS, 

appropriation  of,  158. 

sale  of,  not  in  vendor's  possession,  457. 
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GOODWILL, 

attomey'B  btLsineaB,  of,  42. 

contract  for  sale  of,  41,  497. 

nature  of,  41* 

term  recfpecting,  introduced  by  acceptance,  128. 

GOTBBNMENT  STOCK,  26.    See  Stock. 

GUTDB  BOOK, 

contract  to  edit,  347. 

HABDSHIP, 

acts  of  plaintifC  after  contract,  arising  from,  196  et  eeqq. 

alteration  of  state  of  property,  arising  from,  197. 

annuity,  in  contract  to  sell,  423. 

AWASD  (g.v.),  in,  195. 

bars  the  Court's  interference,  194. 

BBEAOH  OF  TRUST  (^.v.),  where  contract  necessitatee,  189 

brought  upon  defendant  by  himself,  198. 

companies,  in  contracts  between,  203. 

condition,  of,  when  not  to  be  considered,  596. 

coyenant  to  leaye  buildings  in  repair,  ansing  out  of,  202. 

discretion  of  Court  not  affected  by,  19. 

disregard  of  time,  resulting  from,  497. 

failure  of  purchaser's  speculation  not  a,  199. 

forfeiture,  where  apprehension  of,  200. 

where  liability  to,  200. 
impossibility  of  enjoying  thing  purchased,  where,  203. 
inadequacy  of  consideration  a  form  of,  203,  205  ei  teq. 
indemnity,  where  vendor  has  not  stipulated  for,  201. 
latent  and  patent,  distinguished,  198. 
members  of  corporation,  resulting  to,  199. 
mortgagee,  on,  201. 
oppressiye  covenant,  of,  202. 
option,  arising  from  grant  of,  203. 
partnership,  in  contract  for,  423. 
plaintiff's  conduct  a  trap  to  purchaser,  where,  197. 
service,  of  contract  for,  203. 
SILENCE  {q.v.)  creating,  187. 
submission,  in,  195. 

subsequent  events,  arising  from,  194  ei  ieqq,,  423. 
trustees  for  sale,  on,  201. 
when  to  be  judged  of,  180,  189,  194. 

HEnt, 

costs  of,  92  n.,  93  n. 
disposition  of  succession  by,  23,  672. 
EXPECTAircY  (gr.v.)  of,  672. 
infant,  92,  434. 
non-performance  by,  434. 
purchaser's,  where  a  party,  93,  94. 
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BEIBf-'eonHnued. 

specific  performance  decreed  against,  25. 

trastee,  declared,  92. 

tinauthorised  sale,  decreed  to  make  good,  456. 

vendor's,  when  a  party,  91 — 94. 

will  not  proved  against,  title,  where,  414. 

HEIELOOM,  86. 

HIGK  OOTJET, 

divisions  of,  512 — 514. 

HIBING  AND  8EEVI0B, 
anctioneer,  of,  50. 
hroker,  of,  395. 

confidential  office,  in  cases  of,  50. 
contracts  for,  formerly  enforced,  48. 

HARDSHIP  {q.V.)  of,  203. 

now  not  enforced,  48,  50,  382,  390. 
manager  for  life,  of,  49. 
shipping  broker,  of,  50. 

HONOEAEY  ENGAGEMENT,  5,  126,  143—145,  255,  277. 
partly  legal,  397. 

HOPE  OF  SUCCESSION,  23. 

HUSBAND, 

not  a  necessary  party,  when,  687. 

HUSBAND  AND  WIFE, 

assignment  by,  of  wife's  expectancy,  675. 
bond  given  before  marriage,  where,  25. 
oompronuse  of  suits  between,  685. 
consent  of,  to  trustees'  contract,  106. 
oontracts  between,  285,  286,  685,  686,  692. 
by,  457,  458. 
with,  217  n. 
And  see  MATtnrRT)  Womak  ;  Wife. 

IDENTITY, 

declaration  of,  602. 

eyidence  of,  155,  602,  616. 

parties,  of,  158.     And  $ee  Desobiption. 

plan  to  be  incoiporated,  of,  176. 

BTTBJEGT-HATTEB  (^.V.),  of,  155  ei  Uq, 

IGNORANCE, 

oommon,  371,  670. 
^n(2«ee  Knowledge;  Mistake. 

ILLEGALITY, 

a  bar  to  specific  performance,  224. 
altematiye,  of,  462. 
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ILLEGALITY— eonetntfetf. 
aaedgimient,  of,  101. 

AWABD  {q.v.),  of  act  directed  to  be  done  by,  226. 
breach  of  trust,  where  contract  necessitates,  189. 
clearness  of,  what  required  to  be  shown,  226,  227. 
foreign  contracts,  in  cases  of,  224. 
impossibiiity  of  performance  resulting  from,  422,  462. 
inquiry  as  to,  226. 
Jessel  M.B.  on,  228. 
modelling  oontraot  to  obviate,  459. 
nature  of  the  defence  of,  225. 
partnership,  in  contract  for,  678. 
part-performance,  objected  after,  152. 
pending  proposed  legislation,  457  n. 
public  policy,  in  regard  to,  225. 
stock,  in  contract  for  transfer  of,  228. 
subsequent  statute,  created  by,  189,  224,  422. 
trade  unions,  in  rules  of,  228. 
trust  constituted,  where,  227. 
what  constitutes,  225. 

ILLITERATE  PEESON, 
contract  by,  186. 

IMMOVABLE  PEOPEBTY,  55,  209. 

IMPLIED  CtoNTRAOT, 

of  a  married  woman,  688. 

IMPLIED  TEEMS, 
condition,  420. 

contract,  of,  169  d  seqq.,  362,  363,  428. 
in  executory  contracts,  171. 
plaintiff  must  have  performed  essential,  428. 
purchaser's  lien,  as  to,  572. 
rebutted,  172. 
silence  as  to,  171. 
title,  as  to,  170,  591. 
waiver  of,  171. 

IMPOSSIBILITY, 

amalgamation,  of  executing  contract  for,  388. 

OOMFEKSATION  (^.v.),  of  ascertaining  amotmt  of,  571,  580. 

consent,  of  procuring,  457. 

default  of  defendant,  due  to,  387,  388,  487. 

delivering  up  deeds,  of,  440,  455. 

elected  alternative,  of,  467. 

enjoyment,  of,  203. 

extinction  of  subject-matter,  owing  to,  417,  418,  458. 

fraudulent  misconduct,  induced  by,  487. 

illegal  contract,  ol  performing,  422. 

lease,  of  performing  contract  to  grant,  584. 

legal,  455. 
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IMPOSSIBIIilTY-Hxm^miied. 

of  performing,  from  non-exktenoe  of  subject-matter,  418. 
one  altematiye,  of,  462. 

by  act  of  God,  463  et  9eqq, 

by  act  of  other  party,  466,  486. 

by  act  of  stranger,  466. 

original,  462. 
plaintiff's  part,  of  performing,  434  et  seqq, 
patting  parties  in  poeitLon  stipulated  for,  of,  41. 
remoTed,  456. 

RESCISSION  (^.v.)  for,  486,  487. 
substantial  part,  must  be  in,  487. 
winding-up,  arising  from,  670. 

IMPBOYEMENTS, 

non-execution  of,  when  a  defence,  429. 

INADEQTTACY, 

Common  Law  ($.v.)  remedy,  of,  27  e(  m;. 

CONSIDERATION  (^.V.),  of,  204^214. 

INCAPACITY, 

caused  by  lunacy,  456. 

defendant  the  author  of  his  own,  455. 

of  Court  to  execute  contract,  40, 377  d  seqq.,  678.    And  Me  Partial 

Execution. 
of  defendant  to  perform  his  part,  453  et  ieqq. 
of  vendor  to  convey,  knowledge  of,  667,  568. 

INCAPACITY  TO  CONTRACT, 
agent,  of,  120,  125. 

confidential  relations,  of  persons  standing  in,  125. 
distinguished  from  incapacity  to  execute  contract,  123. 
groimd  of  defence,  a,  123,  186. 
guardians,  of,  125. 
husband  and  wife,  of,  685,  686. 
infant,  of,  123,  124,  215. 

LUNATIC  (g.V.),  of,  124. 

MARRIED  WOMAN  (j.v.),  of,  124,  286,  684—690. 

party,  of,  186. 

trustees,  of,  125. 

when  judged  of,  123,  238. 

INCOME-TAX, 

deducted  from  interest  paid  by  purchaser,  630. 

occupation  rent,  on,  635. 

payment  into  Court,  in  cases  of,  646. 

INCOMPLETENESS, 

contract,  of  the,  153—173,  296. 
defendant's  defoult,  arising  from,  154,  434. 
evidence  of  the  contract,  in  the,  153,  296. 
future  agreement,  where  matter  reserved  for,  169. 
implied  terms,  as  to,  169. 
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INCOMPLETENESS— continued, 
instances  of,  168,  296. 
material  item  wanting,  where,  172. 
FBICE  (g.v.),  as  to,  160  et  aeqq, 
remediable,  154,  296. 
treaty,  in  cases  of,  239. 
And  see  Completeness. 

INDEFINITE  WOEDS, 

not  precluding  decree  for  specific  performance,  176,  176. 

INDEMNITY, 

calls,  against,  655,  656. 
charge  on  estate,  against,  573. 
OOKPENSATION  (g.v.),  a  species  of,  552. 
contract  for,  enforced,  456,  708,  709. 

when  broken,  708. 
declaration  of  liability  to  perform  covenant  for,  456,  709. 
ELECTION  (^.v.),  between,  and  rescission,  201. 
equitable  owner  of  shares,  from,  664. 
FRAUD  {q>v,)f  against  loss  resulting  from,  346. 
future  demands,  against,  708,  709. 
inquiry  as  to,  in  respect  of  charge,  555. 
new  contract  (for  shares)  enforced  by  action  for,  663. 
part  of  purchase-money  set  aside  as,  574. 
purchaser  not  compelled  to  take,  552,  561. 
trust,  on  groimd  of,  664. 
vendor  not  compelled  to  give,  572,  573. 
winding-up  after  contract  to  purchase  shares,  in  case  of,  670. 

INDIAN  LAW, 

Lord  Lawrence's  protest  against  applying  doctrines  of  epedfic 

performance  to  Byots*  contracts  of  service  in,  50. 
of  contract,  ancient,  5. 

INDULOENOE, 

not  avoiding  contract,  133,  432, 

INEQUALITY,  152,  180.    See  Equality. 

INFANT, 

compromise  by,  696  n. 

contract,  cannot  generally  sue  or  be  sued  on,  123. 

damages  against,  124. 

DEPOSIT  {q>v,)f  cannot  generally  recover,  215  n. 

heir,  92. 

may  bind  himself  apprentice,  123. 

non-performance  by,  434. 

passing-on  name  of,  661. 

BATIFIGATION  (q.v.)  by,  215  n. 

relief  against,  124. 

fifpecific  performance,  against,  124,  215. 

by,  215. 
INITIALS, 

signature  by,  244,  246. 
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INJUNCTION, 

Act  of  Parliament,  to  enforce  contract  sanctioned  by,  385. 

action  at  law,  restraining,  525. 

actor,  against,  390,  391. 

acts,  inconsistent  with  contract,  against,  23,  57,  392 — 396,  525. 

administration,  against  applying  for  letters  of,  525. 

adverfdsements,  against  issue  of,  395. 

advowson,  in  respect  of,  525. 

affirmative,  48. 

ancillary,  519,  522  et  seqq. 

balance  of  convenience  in  relation  to,  524. 

bell,  against  ringing,  521. 

benefit  of,  conditional  on  plaintiffs  performance  of  his  part,  521. 

breaches  frequent,  where,  41. 

building,  against,  520. 

business,  against  carrying  on,  65. 

charter-party,  against  acts  inconsistent  with,  392,  393. 

derk,  against  presenting,  instituting,  or  collating,  525. 

colliery,  against  selling,  394. 

connected  with  spbcifig  pebfobmance  (q,v.),  how,  519. 

conveying  away  legal  estate,  against,  523. 

damages  for  delay,  against  action  for,  525. 

deposit,  against  action  for,  525,  552. 

discretion  as  to,  519,  n. 

ejectment,  against,  440,  443,  523. 

enforcing  right  of  pre-emption,  23. 

executed  contract,  as  a  right  flowing  from,  385,  386. 

express  or  implied  term,  restraining  breach  of,  519,  521. 

extent  of  the  Court's  jurisdiction  in,  528. 

farming  covenant,  against  breach  of,  66,  385. 

in  sUUu  quo,  to  keep  property,  522. 

instrument  of  performance,  519. 

interlocutory,  522—524,  528. 

Judicature  Acts  as  to,  525 — 528. 

lease,  to  enforce  covenant  in,  384,  386. 

to  grant,  523. 
letting  estate  pending  the  hearing,  against,  524. 
liable  to  be  dissolved,  where,  521. 
maps,  to  restrain  sale  of,  390. 

negative  term,  where  contract  contains,  390 — 397,  520,  521. 
non-peiiormance,  enforcing  rights  resulting  from,  519,  527,  528. 
oppressive  covenant,  against  breach  of,  refused,  202. 
Parliament,  against  applying  to,  705 — 707. 
part  of  contract  incapable  of  performance,  where,  520,  521.    And 

see  Partial  Execution. 
partnership,  in  cases  of,  386,  677. 
poeseesion,  against  continuing  in,  527,  534,  635. 
pre-emption,  against  violating  contract  to  give  right  of,  23. 
jprtmd  facie  case,  upon,  522. 
probate,  against  applying  for,  525. 
repairs  enforoed  by,  48. 
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INJIJXCnO^--€mliiiMil. 

iwtitutkw  of  oonjugil  zi^^blB,  agnnst  ami  lor,  525. 
n]6  and  somnder  of  eMb»^  agMnat,  523. 
•eoond  pmchase  beftvre  oompletkm  of  fiict,  agMnat,  524. 
aepantkn  deed,  againflt  bieadi  of  oorenant  in,  54.  | 

serrice,  to  eofoioe  ooreDaat  for  exdnsre,  990.  • 

ship,  aganifit  remonng,  56. 
anger,  againrt,  391. 

•pedfic  performance,  wlwEe  Court  ia  mable  to  grant,  380 — 397, 521. 
tliiid  peraons,  againat,  525. 
timber,  against  cutting,  523. 
trade,  against  carrying  on,  05. 
trains,  against  running,  535. 

nnenforoeable  terms  all  on  pUuntifTs  aide,  where,  390. 
ralner,  against  obstmcting,  523. 
Toyage,  against  interference  with,  392. 

wiU  probably  be  refused,  where  specific  performance  coold  not  be 
granted,  390. 

INNOCENT  PAETY, 

whether  able  to  benefit  by  another's  fraod  or  misoondnct,  337. 

mouiBY, 

ayerage  balance  at  bankers,  as  to,  038. 

damages,  as  to,  587,  588. 

deterioration,  as  to,  581. 

indemnity,  as  to,  555. 

legality,  as  to,  220. 

limited,  007. 

rents,  as  to,  receiyed  by  rendor,  031. 

Bules  of  Court,  under,  005—007. 

terms  of  contract,  as  to,  294. 

title,  as  to,  689  et  $eqq.,  005  et  seqq.,  000.    See  Bbfebsvcb  of  Tetlb. 

yariations  in  partnership  contract,  as  to,  474. 

wilful  default,  as  to,  031. 

INSANITY,  224,  075.    8eeJjUVA0Y. 

INSOLVENCY, 

assign,  of,  440. 

intended  leasee,  of,  439. 

original  contractor,  of,  440. 

plaintiff,  of,  439. 

possibility  of,  disregarded,  283. 

refusal  of  performance,  amounting  to,  486. 

subsequent  affluence,  in  cases  of,  440. 

INSTALMENTS, 

contract  to  be  performed  by,  39. 

interest  on,  060. 

payment  into  Court  of,  044. 

price  to  be  paid  by,  387,  423. 

purchaser's  lien  for,  060. 

refusal  to  make  due  payment  of,  484. 

separate  breadhea  in  respect  of>  4S1. 
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INSIBTJOIIONS, 

for  deed  of  ooiifvjfanoe,  not 
lor  settlement,  127. 


288. 


INSTRUMENT, 

oontraci  to  execute,  rerocalile,  42,  43, 
does  an,  embody  a  oontraci,  128. 


INSUEANGE,  423,  433.    See 
default  in,  397,  433. 


INTENTION,  80,  68,  89.     See  Psstal  Stx.     143,  144,  354,  485»  M8. 
See  Rbprssertatiox. 

INTEREST, 

amonnt  on  wUch  poichaaer  pays,  829,  830. 
appropiiated  pnichase-money,  on,  823,  824,  838—638. 
arrears  of,  847. 
award,  from  date  of,  823. 

contract  exempting  pnrdiaser  from  payment  of,  638. 
silent  as  to,  821. 
to  sdl  Yendor*8, 157, 170. 
condition  for  payment  of,  from  wiiateTer  eauae  delay  may  arise, 

624—629,636. 
dependent  on  conditions  as  to  abstract,  829. 
deduction  of  income-tax  on  the  amount  of,  830. 
deposit,  on,  813,  822,  629,  630. 
dispossession  of  poichaaer,  in  ease  of,  639. 
election  between,  and  rents,  836. 
exceeding  rent,  621,  628. 
exemption  from,  not  enforced,  638,  639. 
implied  agreement  to  pay,  838. 
instalments  of  pnrchase-money,  on,  850. 
interest  on,  850. 

none  in  the  litigation,  party  having,  83. 
personal  occnpation,  where  vendor  is  in,  634. 
possession  retained  by  purchaser,  where,  637. 
pmchase-money,  on,  618,  635. 

under  Lands  Glauses  fta,  Act,  80. 
purchaser  in  possession  generally  pays,  635. 

though  delay  owing  to  yendor  and  no  actual  profit  made,  838. 
rate  of,  allowed  to  vendor,  830. 

stipulation  for  increasing,  838,  637. 
rents  and,  mutually  exdusiye,  620,  636. 

deducted  from,  640. 

reserved  to  vendor  by  conditions  of  sale,  idiere,  824. 
repayment  of,  on  bond,  ordered,  418. 
set  off  against  amount  of  deterioration,  832. 
Statute  of  Limitations,  when  due  within,  647. 
statutory  power,  where  possession  taken  under,  639. 
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1NTEB:EQT— continued. 

time  from  which  purchaser  has  to  pay,  where— 

action  rendered  necessary  by  purchaser's  objections,  623. 
conditions  fix  time  for  delivery  of  abstract,  493,  628.  . 

contract  fixes  a  date  for  completion,  621.  | 

fixes  no  date  for  completion,  621. 
leayes  amount  of  purchase-money  to  be  subse- 
quently ascertained,  623. 
delay  is  owing  to  vendor,  621. 
estate  sold  is  reyersionary,  640,  641. 
interest  much  exceeds  rents,  628. 
notice  of  appropriation  of  purchase-money  has  been 

giyen,  623,  624,  629,  637,  638. 
price  IB  ascertained  by  verdict  of  jury,  640. 
time  for  payment  into  Court  is  appointed,  641,  642. 
title  is  made  out  in  Chambers,  622. 
unpaid  purchase-money,  on,  650. 

INTOXICATION, 

contract  not  void  but  voidable  in  cases  of,  188  n. 
defence,  a,  188,  352. 

mVENTOEY, 

vendor  obstructing  the  making  of,  523. 

ntELAND, 

defendant  domiciled  or  ordinarily  resident  in,  57. 

IRISH  TENANTRY  ACTS,  446. 

ISSUE, 

deviMvii  vd  non,  697. 

^[uantum  damnificatuSf  459,  581  n.,  588. 


JOBBEB, 

contract  of  sale  to,  77,  660. 

is  in  position  of  purchaser's  broker,  66C. 

JUDGE'S  OEDEB,  127. 

JUDGMENT, 

compensation,  where  silent  as  to,  549 
form  of,  where  inquiry  directed,  605  n. 

JUDOJiIENT  OEBDITOE, 
when  a  party,  74  n. 

JUDIOATUEE  ACTS,  1873  Aim  1875, 

ante-dating  lease  improbable  under,  447. 

damages,  in  relation  to,  268,  584. 

injunction,  as  to,  526—528. 

mandamus,  as  to,  5. 

multiplicity  of  legal  proceedings,  as  to,  375, 696,  698. 
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JTJDICATUBE  ACTS,  1873  and  lS1li--<!ontinued. 

specifio  perfoimanoe  assigned  in  certain  cases  to  Chancery  Diyision 

by,  512. 
stay  of  proceedings  as  to,  526. 
time,  as  to,  489. 
transfer  of  actions,  as  to,  512,  513. 

JUEISDIOnON, 

boundaries  of  North  American  colonies,  respecting,  54. 
breach  of  contract  within  the,  57. 
Companies  Act,  1862,  s.  35,  under,  516,  517. 
concnirent,  of  High  Court  and  County  Courts,  516. 
contract  to  be  performed  within  the,  57. 

COTJWTT  COUETS  (q.V.),  of,  515,  516. 

defendant  not  subject  to,  where,  54,  56. 
early,  in  specific  performance,  716 — ^718. 
giyen  by  contract  itself,  54,  154. 
mJXnxcnoK  {q>v.),  in,  519  et  aeqq. 
Lands  Clauses  Act,  to  enforce  proceedings  under,  59. 
matrimonial  causes,  in,  54. 
not  affected  by  repeal  of  statute,  388  n. 
part-performance  confers  no,  47. 
penalty,  effect  of,  on  the,  62. 
person,  against  the,  54,  65. 
service  out  of,  57. 
Sovereign  in  Council,  of  the,  54. 
statute,  where  taken  away  by,  53. 
subject-matter  not  originally  within,  54. 
Vendor  and  Purchaser  Act,  1874,  under,  516. 
want  of  writing  confers  no,  275. 
And  see  Speoifio  Febfobmakoe. 

JTJEY, 

price  ascertained  by  yezdict  of,  50,  58,  639. 

JTJBT  ALLOWANCE, 

income-tax  on  occupation  rent,  of,  635. 

JUSTINIAN, 

quoted,  163. 

KNOWLEDGE, 

defect  in  vendor's  title,  of,  567,  570,  601. 
party  to  be  charged  must  have  had,  what,  273. 

LACHES, 

bar  to  relief,  a,  502. 

contmuing  in  possession  under  arrangement  will  not  affect  question 

of,  508. 
delay  constituting,  501  et  seqq, 

deposit  allowed  to  remain  in  vendor's  hands,  where,  508* 
disentitiing  yendor  to  payment  into  Court,  642. 
P.  3d 
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UlOBES— continued. 

expiration  of  company's  powers  by,  195,  217. 
mere  claim  or  protest,  in  cases  of,  508. 
negotiation,  pending,  506. 
Bailway  Act,  where  land  taken  under,  508. 
refusal  to  execute  lease,  after,  507. 
And  see  Delay  ;  Time. 

LAND  TRANSFEB  AOT,  1875  . .  84,  90,  415,  516.    And  •ee  Paetos. 

LANDS  CLAUSES  CONSOLIDATION  AOT,  1845, 
charitable  corporation  selling  under,  455. 
compensation  money,  ascertainment  of,  under,  58,  59. 
completeness  of  contract  under,  165. 
election  by  proceedings  under,  52. 
jurisdiction  to  compel  company  to  proceed  under,  59. 
lien  for  costs  of  arbitration  under,  650. 
mandamus  to  compel  proceedings  under,  58. 
no  equitable  relief  in  cases  under,  58. 
notice  to  treat,  under, 

effect  of,  58. 

followed  by  contract,  61. 
Parliamentary  contract  under,  59. 
part-performance,  under,  275. 
possession  taken  under,  639. 
proceedings  under,  enforced,  59. 
purchase-money,  how  ascertained  under,  58. 
quasi-contracts  under,  57. 
refusal  of  company  to  proceed  under,  58. 
of  landowner  to  convey  under,  58. 
warrant  to  sheriff  to  summon  jury  under,  154. 

LAPSE  OF  TIME,  281,  489  et  aeqq.    See  TDfB. 

LEASE, 

antedating,  442,  446. 

assignability  of  contract  for,  99. 

bishop's,  170. 

breach  of  covenant  before  execution  of,  44,  442. 

cannot  be  inferred  to  begin  at  date  of  memorandam,  172. 

commencement  of,  a  material  term,  172. 

ascertained  by  reference,  172  n. 
conditional  contract  to  accept,  421. 
contract  to  accept,  154,  217,  389,  890, 421,  424,  553,  644. 

grant,  to  nominee,  450. 

procure  surrender  of,  553. 

sell  contract  for,  170  n. 
copyholder  contracting  to  grant,  459. 
COYENANT  (q.v.)  to  renew,  26,  218,  443,  445. 
disobedience  to  order  for  execution  of,  531. 
ecclesiastical,  202. 
execution  of,  531. 
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LEASE— eoneinued. 

expiration  of,  before  the  hearing,  424,  426. 

fanning,  corenants  in,  40,  66. 

house  to  be  bnilt,  of,  46. 

lives,  for,  168. 

not  the  same  as  underlease,  181. 

notice  of  ooyenants  in,  821. 

option  as  to,  time  for,  498  n. 

person  out  of  possession,  oontract  by,  to  grant,  108. 

personal  aooommodation,  for,  101. 

power,  under,  217,  289. 

re-entry,  proviso  for,  in,  442,  448. 

repairs,  implication  as  to,  in,  428. 

solvency  of  intended  lessee  in  contract  for,  98,  489. 

such  as  A.  B.  should  approve,  166. 

Buppremo  veri  in  obtaining  renewal  of,  187. 

UNDEBLEASE  (?.«.)  not  Same  as,  181. 

useless  to  intended  lessee,  425  n. 

usual  covenants,  described  as  subject  to,  400. 

LEASEHOLD, 

advance  on  security  of,  24. 
validly  sold  with  freehold,  167,  401. 

LEGAL  ESTATE, 

action  only  brought  to  acquire,  606. 
injunction  against  parting  with,  628,  624. 
passes  upon  and  by  conveyance,  617. 
vendor,  trustee  of,  when,  649. 

LEGAL  PEBSONAL  BEPBESENTATIYE, 
of  a  wife,  688. 
option  by,  to  have  lease,  604. 

LEGATEE, 

when  a  party,  98  n. 

LESSEE, 

assign  of  intended,  99,  170. 

death  of  proposed,  94. 

how  restricted  as  to  title,  170,  171. 

insolvent,  98. 

lien  of,  660. 

Tnjptake  of,  866. 

party,  when  a,  76. 

solvency  of,  98,  99,  489. 

LESSOB, 

TITLB  {q.v.)  of,  170,  698—696,  608.    And  9ee  Waiver. 

LETTEBS, 

aU  must  be  produced,  which  contain  the  contract,  268  n.,  269. 
conditions  of  sale,  referring  to,  266. 
conduct,  effect  of,  subsequent  on,  267,  268. 
constituting  contract  and  evidence  of  it,  267. 

3d2 
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LETTEES— cofrfiwtiec?. 

oorrespondenoe  by,  must  be  oonaidered  as  a  whole,  257. 
decHning  to  accept  goods,  260. 

enter  into  contract,  260. 
evidence  of  contract  completed  or  supplied  by,  252. 
extending  time  for  completion,  511  n. 
general  assurance  as  to  intention,  containing,  145. 

mplication  of  contract  from,  256. 

essor's  name,  mentioning,  256. 
parol  eyidence  in  relation  to,  253. 
parts  of,  not  available,  259. 
promising  to  perform  contract,  255. 
proposing  settlement,  147. 
reference  in,  express,  254. 

to  written  terms,  263 — ^256. 
repudiating  contract,  259,  260. 
8I0NATUBB  (^.v.),  wboro  paper  referred  to  for,  253. 
subsequent,  257. 

estoppel  by,  257. 
supply  a  term,  used  to,  256. 
third  persons,  addressed  to,  259. 

LETTEES  PATENT, 

contract  contemplating  the  obtaining  of,  495. 
stamped  by  King  WilHam  lU.,  244  n. 

LEX  FORI, 

remedies  governed  by,  55. 

LEX  PRETORIA, 

quoted,  435  et  nqq, 

LIEN, 

alternative  to  specific  performance,  sought  as,  653. 

costs  of  action,  for,  613. 

counterclaim  for  declaration  of,  651. 

enforcement  of,  533 — 535. 

foreign  land,  on,  56. 

lessor's  interest,  on,  650. 

on  land,  where  surrenderor  had  no  title,  676. 

possession  without  prejudice  to,  644. 

purchaser's  declaration  of,  651. 

extent  of,  649,  650. 

for  purchase-money  paid  and  interest,  572,  564,  613, 
619,  649  et  Hqq. 

mode  of  enforcing,  650 — 653. 

where  purchase-money  paid  over  to  trustees,  568. 
sub-purchaser,  of,  650. 
ysNDOB's  {q.v,)t  532 — 535. 

LIGHTHOUSE, 

contract  to  build,  95. 

LIQUIDATION.    See  Bankruptcy. 
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Lia  PENDENS  y 

third  person  a£feoted  by,  524. 
LOAN  NOTES, 

option  to  conyert,  into  Bhares,  time  essential  lor  exercising,  495. 

LOED  BACON, 
quoted,  162. 

LOED  BLACKBUEN, 
quoted,  327. 

LOED  CAIRNS'  ACT, 

building  of  house  and  grant  of  lease,  where  contract  for,  45, 154, 389. 
condition,  in  cases  of  non-performance  of,  388,  389. 
DAMAGES  (^.v.),  under,  condition  precedent  to,  582 — 585. 

measure  of,  under,  583. 

subsequent  to  decree  not  assessed  under,  584. 
jurisdiction  under,  discretionary,  582. 
present  exercise  of,  585. 
power  of  awarding  damages  conferred  by,  582. 
unavailable,  where,  582,  583. 

LOED  LAWEENCE, 

protest  of,  against  applying  doctrines  of  specific  performance  to 
Bengal  Eyots'  contracts  of  service,  50. 

LOSS, 

DETEBIOBATION  (^.v.),  from,  632—634. 

happening  after  signature  of  contract,  420—423. 

profits,  of,  586. 

purchaser's  obligation  to  bear,  619. 

rigbt  to  rescind,  of,  481. 

sts^eholder,  of  money  in  hands  of,  647. 

LOTS, 

purchasers  of  separate,  75,  81.    And  iee  Pabhes. 
sale  in  distinct,  378,  379. 
one,  377. 

LUNACY, 

contract  respecting  costs  of  proceedings  in,  675. 
how  judged  of,  124. 
issue  directed  as  to,  166. 
setting  aside  contract  for,  124  n. 
subsequent,  of  party  to  contract,  124,  455. 
supervening,  of  vendor,  166,  455. 

LUNACY  ACT,  1890...  125, 455. 

LUNATIC, 

contract  relating  to  division  of  property  of,  675. 
generally  incapable  of  contracting,  124. 
ludd  intervals  of,  contracts  during,  124. 

evidence  required  to  prove,  124  n, 
satisfied  term  outstanding  in,  614. 
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"  MA  FOI," 

probable  origin  of  ezolamation,  10. 

MATNTENANGE, 

doctrine  of,  102. 
transaction  sayouring  of,  103. 

MANDAMUS, 

Lands  Olaoses  Act,  in  prooeedings  under,  68. 
object  of,  6. 
prerogative  writ  of,  5. 
statutory  writ  of,  6. 

MANOB, 

fines  in,  579,  680,  620  n. 

MANORIAL  COXJET, 

enforcement  of  contract,  by  distraint  in  bishop's,  14. 

MAP,  390,  429,  430. 
See  "Plan. 

MAEINB  INSUEANGB, 
contracts  for,  327. 

MABEET-HOUSE, 

contract  to  build,  enforced,  47. 

MARRIAGE, 

acceptauce  of  written  proposal,  evidence  of,  146. 

agreement  in  consideration  of,  must  be  in  writing,  286,  286. 

bond  suspended  by,  enforced,  26. 

contracts  for,  enforced  in  Ecclesiastical  Courts,  8. 

in  fraud  of  parol  contract,  147,  287. 

FABT-FEBFOBMANOE  (^.t^.),  IB  not,  147,  286,  286. 

promise,  not  induced  by,  146.    See  Rbfbsssntatioii'. 

proposalB  on  treaty  for,  146  et  seq. 

troth,  10. 

written  memorandum  of  contract  after,  260,  261. 

MARRIAGE  ACTS,  8. 

MARRIAGE  ARTICLES  OR  CONTRACTS, 
FBATTB  {q.v.)y  in  relation  to,  268,  280,  287. 
impossibility  of  performing  part  of,  436,  437. 
partial  performance  of,  383,  384,  437. 
uncertainty  of,  176. 

MARRIAGE  SETTLEMENT, 

rescission  of,  for  fraud  in  bringing  it  about,  343. 

MARRIED  WOMAN, 

boimd  by  order  of  the  Court  to  convey,  616. 
capacity  of,  to  contract,  238,  684—^90. 

to  sue  and  be  sued,  686,  687. 
compromise  by,  686,  686. 
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MAKHTFiT)  WOMAN— eon^nued. 

oontract  entered  into  with  respect  to  and  to  bind  her  separate  pro- 
perty, 687. 
execution  under  judgment  against,  how  limited,  689. 
fvmt  <o2e,  how  far  regarded  as,  under  Married  Women's  Property 

Act,  1882.. 685,  687. 
husband,  contracting  with,  685,  686. 

cannot  ratify  contract  of  pretended  agent  of,  249. 
implied  oontract  by,  688. 
lease,  agreeing  to  grant,  289. 

Married  Women's  Property  Act,  1882,  applies  to  erery,  688. 
power,  purporting  to  contract  under,  but  not  validly,  285,  289. 
real  estate  of,  684,  685. 
separate  property  of, 

acquired  after  the  contract,  687. 
actions  as  to,  686,  687. 
agreement  for  settlement  of,  687. 
bound,  when,  687,  690. 
costs,  payable  out  of,  687. 

recoyered  by,  to  be  her,  687. 
damages  payable  out  of,  687. 

recovered  by,  to  be  her»  687. 
not  having,  689. 
parties  to  action  in  respect  of,  687. 

SETTLEMENT,  of  (j^.V.)i  687. 

tort  of,  686. 
trustee  for  sale,  216. 

of  proceedings  against,  690. 
tmattachable  for  debt,  689. 
And  aee  HusBAin)  Aim  Wife  ;  Wife. 

MARBTED  WOMEN'S  PBOPEBTY  ACT,  1882, 

a  code  of  law  relative  to  married  women's  contracts,  688. 

applies  to  all  married  women,  688. 

contract  by  married  woman,  equitable  doctrines  with  regard  to,  688. 

operation  of,  under,  68%  687. 
contempt  of  Goutt  by,  689. 
execution  under,  how  limited,  689. 
implied  contracts  under,  688. 

imprisonment  of,  under  what  droumstances  possible,  689,  690. 
married  woman,  how  far  regarded  aa/eme  iole  under,  686,  687. 
new  contractual  power  conferred  by,  686. 
SBFAEATB  7B0FEBTY  {q.v.)  only  affected  by,  688,  689. 

when  liable  to  execution,  689. 
specific  performance,  as  to,  688—690. 

MA  ivB  X , 

specifio  performance  of  oontract  to,  8  n. 

MASSmaEB, 

his  Maid  of  Honour  dted,  8  n. 
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MATRIMONIAL  SUIT, 

capacity  of  parties  to,  to  contract  for  sepaiatLon,  692. 
"wife's  capacity  to  compromise,  684 — 686. 

MAXIMS, 

Actio  peraonalis  morikir  eumperaond,  94. 
Actio  gequitw  forum  m,  55. 
^quitae  offit  in  penonam,  55,  404. 
Ex  dolo  vmUo  non  oritur  actio,  226. 
Id  cerium  est  quod  cerium  reddi  patesty  154,  156,  158,  159. 
IgrwranHa  legis  non  excusai,  317,  370. 
Nemo  potest  prtecise  cogi  ad  factum,  4. 
Non  videntur  qui  errant  ooMentire,  349. 

Omnia  raiihdbitio  retrotrahitur  et  mandate  CBquiparaiwry  249,  (of.) 
418,  419,  712. 

MEDIdNE, 

secret,  40. 

MEMOBANDUM, 

of  offer  distingoifihed  from  memorandum  of  agreement,  128,  (cf.) 
130. 
And  see  Statittb  of  Frattdb. 

MEBOHANT  SHIPPING  AOTS,  680-682. 

MILLS, 

land  bought  for  erection  of,  494. 

MINES, 

delay  under  contract  for  lease  of,  501. 

non-commnnication  of  existence  of,  331. 

oppressive  coyenant  as  to,  202. 

representations  with  regard  to,  312,  317. 

TIME  {q*v,)  essential  in  contracts  relating  to,  494,  501. 

uncertain  contract  to  take,  178. 

vendor  working,  during  delay  of  completion,  633. 

working,  contract  for,  45,  445. 

MISDESOEIPnON, 
annuity,  of,  539. 

both  parties,  attributable  to,  376. 
compensation  for,  refused,  578. 
conditions  of  sale,  in,  539  n. 
defendant  alone,  attributable  to,  376. 
equitable  interest,  of,  539  n. 
fraudulent,  376. 
immaterial,  317  n.,  558. 
indemnity  in  respect  of,  552. 
innocent,  376. 
material,  558. 

plaintiff  alone,  attributable  to,  376. 
BBscissioir  (j.v.)  for,  515,  558. 
ring-fence,  of  farm  as  lying  within,  556. 
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MISDESOBIFTION— con^intiee^. 
trustees  for  sale,  by,  191. 
underlease  sold  as  lease,  where,  569,  560. 
waiyer  of  objection  on  the  score  of,  599. 
And  8ee  MTBKKPWKSEirrATioy ;  Mistasb. 

inSREPEESENTATION, 

addition  of  tnie  statement  does  not  remoye,  311,  312. 

adyowson,  on  sale  of,  312. 

affects  the  entire  contract,  338,  339. 

agency,  what  proof  required  as  to,  in  cases  of,  304,  305. 

agent,  by,  304,  305,  336. 

to,  322. 
allegation  of,  how  met,  317. 
alleged  fact,  must  be  statement  of,  312,  313. 
assignment  of  contract  affected  by,  321. 
collateral  matter,  as  to,  308. 
commendation  by  yendor,  in  cases  of,  312. 
COMPENSATION  (q.v.)  in  casos  of,  542,  554,  562 — 564. 
CONDITIONS  OF  SALE  ($.v.),  in  relation  to,  323,  543. 
deceit,  as  ground  for  action  for,  303,  306,  310. 
description,  in,  364,  562 — 564. 
directors,  by,  304,  305,  309,  310. 
doltu  dans  locum  oontradui,  308. 
elements  of,  302. 
embodied  in  the  contract,  402. 
eyidence  of  knowledge  of,  319. 
flourishing  description  not,  564. 
FBAX7D  {q-v.),  how  related  to,  303. 

a  groimd  for  rescission,  without,  384. 
fraudulent  experiments,  by  performance  of,  302. 
house,  as  to  character  of,  321. 

inadyertent,  a  man  is  generally  bound  in  Equity  by,  307. 
innocent,  302,  338,  346,  347,  369. 
intention,  of,  308. 
joint-stock  company,  by,  308. 

knowledge  of  mattcor  constituting  alleged,  305,  312,  314. 
latent  or  patent  fact  of,  305. 
law,  of,  317,  369. 
lease,  with  respect  to,  320. 
lime,  as  to  quality  of,  313. 
material  to  the  contract,  must  be,  310,  311. 
materiality  of,  whether  an  inference  of  law,  311. 
means  of  knowledge,  where,  313  et  $eqq, 
mines,  with  regard  to,  312,  316,  317. 
non-reHanoe  upon,  how  shown,  813  et  seqq. 
not  ayoided  by  conditions,  323. 
not  sole  inducement  to  the  contract,  where,  311. 
party,  must  be  by  a,  304. 
patent  defect,  in  cases  of,  319, 
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inSBEPEESENTATION— con^tnueJ. 
person  oontaracted  with,  as  to,  322. 
personal  bar  to  relief,  a,  347. 
prejndioe  of  defendant,  must  have  operated  to,  322. 
principal  innocent,  where,  307. 
prospectos,  in,  309. 

purchaser,  by,  when  not  actionable,  331—333. 
recollection,  where  want  of,  307. 
recommendation  to  consult  adviser,  where,  320. 
relation  to  the  contract,  must  hare,  305,  308. 
reliance  of  defendant  upon  the,  310  ef  Beqq. 
report,  by  issue  of  false,  304,  309. 

BESdSSlON  (q.v.),  a  ground  for,  302,  303,  318,  323,  844,  347,  364, 

384,  515,  653. 
when  not  a  ground  for,  346. 
resort  toother  sources  of  knowledge,  consistent  with  reliance  upon, 

316, 317. 
resulting  in  contract  between  director  and  one  of  the  public,  309. 
sale  with  all  faults,  in  cases  of,  321,  401. 
RHAREa  (g.v.),  in  relation  to  contracts  for,  904. 
SILENCE  {q»v,)  generally  is  not,  303. 
small  part  only  of  contract,  as  to,  338. 
specific  performance,  a  groimd  for  refusing,  302,  303,  305. 
state  of  mind  of  person  making,  302. 
statement  false  but  believed  to  be  true,  where,  305,  306. 

made  and  imtrue,  where,  303. 
Stock  Exchange,  to  secretaiy  of,  309. 
stranger  making,  304. 
tenancy,  as  to,  563. 
theatre,  as  to  profits  of,  321. 

time  of  treaty,  must  generally  have  been  made  at,  308. 
TITLE  {q.v.),  as  to,  317,  318,  333. 
trustee,  by,  307. 
unimportant,  580. 

vague  commendations  to  be  distinguished  from,  312. 
water-meadow,  as  to  land  being,  313. 
wilful  or  not,  305. 
woods,  as  to  yield  of,  317. 
And  see  Mistake. 

MISSTATEMENT, 

COMPENSATION  (^.v.),  for,  554  H  seqq,f  576  ei  ieqq.    And  see  MlS- 

BEPBESENTATION ;  FbAUD. 

obligation  to  correct,  327,  328. 

MISTAKE, 

absolute  bar  to  specific  perfonnance,  may  be,  860. 
acts  relied  on,  done  under  a,  643  n. 
agent,  of,  352  et  eeqq. 
American  jurists  on,  375. 
assurance,  in  oontract  for,  364. 
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MISTAKB— con^ntiee^. 
auctioneer,  of,  353. 
careless,  355. 

oommon,  of  both  parties,  181-— 184,  360,  363,  370,  416. 
OOMPENSATION  {q.v.)  for,  350,  677,  578. 
compromise,  how  affected  by,  695. 
coiporation's  agent,  of,  354. 
crassa  negligeniia^  increased  by,  352. 

damages  where  specific  performance  refused  on  ground  of,  588. 
defendant,  of,  alone,  337,  349,  352,  357,  370. 

contributed  to  by  plaintiff,  351,  352. 

where  a  defence,  337. 

where  not  a  defence,  355,  695. 
produced  by,  364. 
dismissal  of  action  for,  358. 

biU  for,  360. 
documents  of  title,  as  to  effect  of,  370. 
effect  of  contract,  as  to,  370. 
election  in  cases  of,  357. 
eyidence  of,  360. 
fact,  of,  368,  369. 

failure  of  consideration,  may  ayoid  contract  for,  346. 
fishery,  in  contract  for  lease  of,  365. 
innocent,  577. 
law,  of,  368  €t  seqq. 

leasehold  interest,  as  to  duration  of,  371. 
manor,  on  sale  of,  354. 

means  of  knowledge,  where  person  had,  368  n. 
MiSDESORipnoN  (^.v.),  by,  376. 

misleading  particular  and  condition,  occasioned  by,  351,  352. 
no  ground  for,  where,  355. 
not  about  the  very  subject  of  the  contract,  371. 
one  party,  of,  349,  351  et  aeqq.,  356,  357,  370. 
opening  biddings,  not  a  ground  for,  353  n. 
operation  of  contract,  as  to,  370. 
option  to  determine  lease,  as  to,  355. 
pcffol  eyidence  admitted  in  cases  of,  350,  367. 
PABOL  YABIATION  (^.v.),  in  cases  of,  357  et  aeqq. 
plaintiff,  alone,  of,  373. 
plan,  in  spite  of,  352,  356. 
principle  of  the  defence  of,  349. 
priyate  right,  as  to,  370. 
BEcnpiGATioir  (g.v.),  of,  353. 

when  not  a  ground  for  compelling,  367. 
reduction  of  contract  into  writing,  in,  357,  358,  360  n.,  366. 
BESdSSlON  {q.v,)  for,  345,  357,  363,  384. 
reserye  bidding,  of  person  employed  to  make,  351. 
Boman  Law  as  to,  371. 
sample,  in  sale  by,  357. 
shares,  in  contract  relating  to,  670. 


780  [The  figures  refsr  to  tlie  pages.] 

MISTAKES— conftnueeZ. 

solicitor,  of,  353,  366. 

species  of,  distmgaished,  348. 

specific  performance,  as  a  ground  for  refusing,  357  et  se^. 

with  rectification  of,  373. 
speculation  upon  facts,  in  cases  of,  370. 
Statttte  of  Fsaxjds  {q.v,),  an  exception  to,  373,  (cf.)  350. 
subsequent  parol  contract  not  within  doctrine  of,  372. 
tenant  for  life,  of,  354. 
unreasonable,  355,  356. 
vendor,  of,  353. 
Tender's  agent,  of,  353,  354. 
render's  non-disclosure,  induced  by,  364. 
want  of  consent,  may  avoid  contract  on  ground  of,  349. 
^ncfaef  MiSBEFBESEirrATiON;  Pabol  Yabiation. 

MONEY, 

agreement  to  lend  or  pay,  23. 
contract  satisfied  by  payment  of,  30,  31. 
equivalent  for  breach  of  contract,  when  an,  27. 
measure  for  every  loss,  a,  28. 

MOBTGAGE, 

contract  to  execute,  23. 

MOETGAGEE, 

consent  of,  unexpectedly  withheld,  196. 
contract,  of,  97. 
party,  when  a,  74,  75,  97. 
postponed  to  purchaser,  649,  650. 

MOETGAGOE, 

when  a  party,  74. 

MULTTPAEIOUSNBSS, 
demurrer  for,  82,  83. 
no  objection  made  for,  83. 

MULTIPLICITY, 

of  suits,  avoiding,  79,  375,  530. 
And  see  Jttdicatube  Acts,  1873  and  1875. 

MUSIO-HALL, 

contract  to  let,  53. 

MUTUALITY, 

allowance,  in  contract  to  pay,  216. 

company  suing  on  contract  intra  virei  and  beneficial,  in  oases  of, 

112. 
compromise,  in,  696  n. 
conditional  contracts,  in,  218. 
confidential  services  stipulated  for,  where,  216. 
deed-poll,  where  contract  contained  in,  220. 
defined,  215. 
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MUTUALITY— cemfintiec?. 

delay,  where  there  is  want  of,  503. 

employment,  in  contract  for,  50.    And  see  Hmnra  and  Sebyios. 

exceptions  to  the  doctrine  of,  218  et  eeqq, 

family  arrangement,  in,  215  n. 

husband  and  wife,  in  contract  with,  217  n. 

infants,  in  contracts  by,  215*n. 

institution  of  action,  created  by,  220. 

leasing  power,  in  contract  under,  217. 

Lord  Bedesdale's  view  as  to,  221,  222. 

loss  of,  by  conduct  subsequent  to  contract,  217. 

married  woman  trustee,  in  sale  by,  216. 

PABOL  YABIATION  {q-v.),  in  connection  with  the  doctrine  of,  373. 

partial  interest  only,  where  vendor  has,  221.    See  Compensation. 

party  who  has  not  signed,  in  action  by,  220. 

personal  incapacity  of  one  party,  in  cases  of,  215. 

services  incident  to  the  contract,  where,  216. 
proposal,  not  created  by,  135. 
railway,  in  contract  to  construct,  216,  217. 
resoisBion  for  want  of,  487,  488. 
specific  performance,  of,  32. 
Statute  of  Frauds,  independent  of,  220. 

subsequent  performance  of  unenforceable  terms,  in  cases  of,  218. 
tenant  for  life,  in  contracts  by,  215. 

in  tail  suing  on  contract  of  tenant  for  life,  in  cases  of,  215. 
unilateral  contracts,  in  cases  of,  218,  219. 
vendor  having  no  estate,  in  case  of,  215. 
voluntary  settlor,  in  action  against,  219. 
waiver  of,  219,  220,  609. 
when  to  be  judged  of,  217. 

NAME, 

contract  to  mention,  in  advertisements,  395,  396. 

PASTIES  (^.v.),  of,  158  et  eeqq. 

use  of,  in  applying  to  Parliament,  461. 

NE  EXEAT, 

writ  of,  529. 

NEQATZVE  TEBM, 

charter-parties,  in  suits  on,  392. 

enforcement  of,  390  ei  eeqq,,  520. 

express,  where  not  sufficient  ground  for  juiisdiction,  396. 

implication  of,  391  et  »eq, 

mere  presence  of,  395. 

special  damage,  where,  394. 

NEGOTIATION, 

as  to  title  after  possession  taken,  599,  600. 
doubt  whether  it  is  still  open,  126, 127,  237. 
effect  of  subsequent,  257,  259. 
laches,  in  relation  to,  506. 
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NEGOTIATION— con^nttcd. 

money  oompensation,  for,  47. 
not  an  election,  62.  j 

obligation  to  disclose  arising  from  course  of,  326.  i 

imconduded,  126,  239,  240.  | 

waiver  by,  481,  610. 

NEGBOES, 

spedfio  deliyery  of,  36  n. 

NEW  TEEM, 

must  not  be  introduced  in  ancillary  reduction  to  writing,  240. 
what  is  not  a,  132.. 

NON-CONOLTTSION, 

of  contract,  126  et  teqq.,  164,  168,  239. 

NON-ESSENTIAL, 

terms  of  contract,  22. 

NON-EXISTENCE, 

of  contract,  wbere  a  question  of  construction,  126. 
of  subject-matter,  420,  463. 

NON-PEEFOEMANCE, 

injunction  against,  621,  627. 
of  condition  precedent,  428,  460. 
promise  inducing  contract,  of,  607. 
showing  no  title,  by,  480. 
time  contracted  for,  at,  489. 

NOTICE, 

appropriation  of  purchase  money,  of,  623,  628,  629,  636—638. 
assign,  by,  104. 

with,  104. 
charter-party,  of,  393. 
conditional  waiyer  of,  600. 
easements,  of,  399. 

express  term  of  contract  not  affected  by,  172. 
husband's  and  wife^s  consents  to  trustee's  contract,  by,  106. 
implied  term,  rebutting  presumption  of,  172. 
intention  to  re-sell,  of,  447. 
lease,  of  covenants  in,  320,  321,  444. 
owner  of  prior  title  affected  by,  106,  106. 
parol,  limiting  time  for  completion,  601. 
party,  by  one,  that  he  holds  contract  rescinded,  606. 
possession  of  subject-matter  with,  88,  89. 
purchaser  with,  106,  106. 
refusal  to  perform,  of,  604. 

BEFRESENTATiON  (^.v.),  where  there  has  been  a,  320. 
revocation  of  agent's  authority,  of,  262. 
right  of  pre-emption,  under,  137. 
TIME  (g.v.)  for  completion,  limiting,  496,  499 — 601. 
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unreasonable,  499,  600. 
waiyer  of  time,  notwithstanding,  509. 
withdrawal  or  retractation,  of,  136. 
writ,  of  motion  for  issue  of,  631. 
writ  of  summons  of,  57. 

NOTIOB  TO  TEEAT,  68. 
withdrawal  of,  136. 
And  see  LAin>s  Olausbs  Consolidation  Act,  1846. 

NOVATION, 

agreement  with  third  person,  by,  476. 
alteration  not  amounting  to,  472,  473. 
continued  dealings  with  successive  firms,  by,  477. 

insurance  companiee,  by,  477. 
evidence  of,  474,  476. 
parol,  of  written  contract,  471,  476. 
PARTIES  {q>v.)  to  soit,  its  effect  on,  77. 
re-sale  of  shakes  (^.v.),  upon,  476,  666. 
BESCISSION  {q.v,)  by,  472, 477. 
Stock  Exghangb  (?.v.)»  in  sales  on  the,  77,  660—664. 
substitution  of  tenant  by,  473. 
suggestion  not  amounting  to,  472. 
valid  contract,  must  amoimt  to  a,  473. 
writing,  when  necessary  to,  474,  476. 

NUI8AN0E, 

apprehended,  661. 

brew-house  is  not  necessarily  a,  446. 

NULLITY, 

of  contract,  waived,  699. 

of  marriage,  wben  staying  suit  for,  sufficient  consideration,  692, 

OBLIGATIONS, 

resulting  from  antecedent  wrong,  326,  832. 

contract,  3. 

OCCUPATION, 

immediate,  purchase  with  view  to,  496. 
payments  referable  to,  607. 
vendor  in  personal,  634. 

OCCUPATION  BENT, 

'*aU.  rents  and  profits"  included  in,  634. 

condition  of  sale  entitling  purchaser  to,  641. 

income-tax  on,  636. 

no  allowance  by  way  of,  636. 

purchaser  in  possession,  paid  by,  640. 

purchaser's  wrong-doing,  where  vendor's  possession  is  owing  to, 

636. 
vendor  in  penonal  oooupaiion  geaaerally  payB»  634. 
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OFFER,  128  a  seq. 

afleignment  of,  104. 
withdrawal  of,  711—713. 
AndieeAjooEBTAsaE;  Fbopobal. 

OFFICE, 

sale  of,  678. 

ONUS, 

oonduded  oontract,  of  proving,  126,  292. 
inadequate  oonsLderation,  of  proying,  213,  214. 
misleading  partiotdais,  in  case  of,  638. 
tmreaeonableness  of  rescisBion,  of  showing,  479. 
WAIYEH  {q*v.)f  of  preying,  433. 

OPTION, 

assign  by,  604. 

branch  of  Court,  as  to,  612. 

converting  loan-notes  into  shares,  of,  496. 

delay  under  oontract  giviag,  603. 

exercise  of,  498  n. 

KASDSHIP  (q*v.)  and  inconyenienoe  arising  out  of,  202. 

independent  of  oontract  for  lease,  397,  433. 

lease,  to  determine,  366. 

to  haye,  604. 
legal  personal  representatiye,  by,  604. 
PENALTY  (j.v.),  to  pay,  66,  71. 
purchase,  of,  218  n.,  397,  433,  498  n.,  606. 
retirement  from  company,  of,  497. 
tenant,  by,  604. 

TDOB  {q.v.)  in  relation  to,  496,  498  n.,  603  n.,  604. 
to  do  a  thing  in  either  of  two  modes,  466. 

OBIGIN, 

probable,  of  jurisdiction  in  spedfio  performance,  8. 

OUTGOINGS, 

apportioned  part  of  current  ground-rent  included  in,  631,  632. 

award,  up  to  date  of,  623. 

condition  of  sale  as  to,  641. 

liability  as  to,  oontenninous  with  right  to  rents,  631. 

title  made  out  in  Chambers,  wbere,  622. 

yendor's  obligation  to  pay,  618. 


O  wr^  JiuiSHIP,  ACfTS  OF,  600  d  seqq.,  646, 646.  £^  Acts  OF  OwmsBSHip. 


PABLIAMENT, 

contract  not  to  apply  to,  706—707. 

requiring  application  to,  467. 
injunction  against  application  to,  706 — ^707. 
time  allowed  for  application  to,  607,  608. 
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PABOL, 

abatement  of  rent  by,  361,  473. 

AOaBFTAKOE  (j.V.))  ^39. 

additional  tenns,  where  provable  by,  295,  374,  375. 
ante-nuptial  contract,  260,  285—287. 
appointment  of  agent  by,  248. 
collateral  contract,  265. 

contract  added  to  or  modified  by,  295,  357  et  seqq. 
marriage  in  fraud  of  previous,  287. 
no  damages,  on  part-performance  of,  276. 
dedarationB  by  auctioneer,  358. 
XVIDSNOB  (j.v.),  155,  156,  160,  180,  253,  265,  266,  271,  350,  362, 

368,  374,  470. 
identificatLon  of  legatee  by,  253. 

of  paper  by,  253. 
new  contract  by,  473. 
notice  engrafting  time,  501. 
novation  of  written  contract,  471,  475. 
part-performance  of,  agreement,  application  of  doctrine  of,  275, 

276. 
reference  to  terms  arranged  by,  242. 
reeoission  by,  469. 
revocation  of  agent's  authority  by,  252. 

PAEOL  VABIATION, 

American  jurists  on  the  doctrine  of,  375. 
defendant,  set  up  by,  357  et  9eqq, 
dismiBBa]  of  action  on  proof  of,  368. 
election  on  proof  of,  359  et  seqq, 
enforcement  of  contract  with,  358. 

by  plaintiff,  373  et  seqq. 
evidence,  coming  out  on  the,  362. 
lease,  in  contract  for,  358. 
part-performance,  in  cases  of,  295. 
plaintiff,  alleged  by,  362,  372  et  seqq. 
reduction  of  contract  into  writing,  where  error  in,  358,  366. 
right  of  common,  as  to,  358. 
specific  performance,  with,  373. 
Statute  of  Frauds,  inadmissible  under,  372,  373. 
subsequent  parol  contract,  by,  372. 
timber,  as  to  payment  for,  359. 
unfair,  where  enforcement  would  be,  359. 

PABTIAL  EXECUTION, 

alternative,  where  contract  is,  397. 

award,  of,  382. 

default  of  defendant,  where  impossibility  due  to,  387,  388. 

distinct  lots,  where  property  sold  in,  378,  379. 

prices,  where,  379. 
BIYISIBLB  COinHACT  {q-v,)y  in  cases  of,  377  et  eeq.,  384. 
F.  3  B 
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PAETIAL  EXECUTION— con^mweJ. 

exceptions  to  the  principle  of  the  Court  leepecting,  394  el  m^. 

future  acts  to  be  done,  where  there  are,  386,  387. 

generally  not  compelled,  377,  380  et  seqq, 

honorary,  where  part  of  arrangement  is,  397. 

independent  contracts,  in  cases  of,  380. 

indivisible,  where  contract  is,  377  et  aeqq. 

lease,  of  contract  relating  to,  382. 

milium  prohibitum,  where  part  of  arrangement  is,  397. 

marriage  contracts,  in  cases  of,  383,  437. 

moiety,  in  case  of  contract  by  owner  of,  378. 

negative  terms,  where  contract  contains,  390  et  ieqq. 

one  lot,  in  case  of  contract  for  sale  in,  377. 

option  to  purchase,  in  case  of,  397. 

partnership  contract,  in  case  of,  381,  382. 

ship  and  freight,  of  contract  relating  to,  378. 

unenforceable  part  performed  before  suit,  where,  397. 

works,  of  contract  relating  to,  382. 

PARTICULABS, 

imperfect  enumeration  of  prohibited  trades  in,  658. 
misleading,  637,  638. 
FLAK  (^.v.),  referring  to,  431. 
Sale  of  Land  by  Auction  Act,  1867,  as  to,  336,  336. 
And  see  Conditions  of  Saus. 

PAETTES, 

acts  of  persons  not,  are  no  part  performance,  274. 
adding,  83,  84. 
adverse  claimants,  81. 

rights,  persons  having,  76. 

AGENT  (^r.V.),  96,  116—122. 
ASSIGN  (j.vOi  96. 

assignee  in  bankruptcy,  101. 

under  insolvency,  81. 
assignor,  96. 
auctioneer,  121,  122,  661. 

COMPANY  (<?.V.)>  ^^^  ^  ^^9* 

contract,  parties  to,  parties  to  suit,  73. 

conveying,  74,  76. 

counterclaim,  by,  84. 

creditors  of  vendor,  80  n.,  93. 

death  of  a,  91—96. 

defendant  not  interested  in  all  reUef  claimed,  83. 

DESGBIFnON  (^.v.)  of,  168—160,  237. 

devisee,  91,  93. 

directors  of  unincorporated  company,  79. 

donee  of  power,  78. 

equity  of  redemption,  person  interested  in,  74. 

former  practice  of  Court  of  Chancery,  under,  73—83. 
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PABTIE&--c(mfint^. 

general  rule,  the,  73—83. 

exceptions  to  the,  77 — 83. 
heir,  91—94. 

huBband,  when  not  necessary,  687. 
inoonsifitent  rights,  persons  haying,  76. 
infant  heir,  92. 
insolvent  lessee,  98. 
judgment  creditor,  74  n. 

Land  Transfer  Act,  1870,  in  cases  under,  84,  90,  416. 
legatees,  93  n. 
lessee,  75. 

lots,  purchasers  of  separate,  75. 

involved,  81. 
lunacy  of,  124. 
MAKTirKT)  WOMAN  (^.v*),  Buing  Or  sued  with  respect  to  her  separate 

property,  686—690. 
misjoinder  of,  76. 
mortgagee,  74,  75,  84. 
mortgagor,  74. 
multifariousnees  of,  82,  83. 

multiplicity  of  suits  avoided  by  relaxation  of  rule  as  to,  180. 
no  interest,  person  having,  76,  83,  116. 
novation,  in  cases  of,  77. 
personal  representative,  81,  93. 
pleading,  where  objection  precluded  by,  79. 
position  of,  on  vendor  and  purchaser  summons,  516. 
possession,  railway  company  in,  76. 
present  practice,  imder  the,  83,  84. 
previous  contract  impeached,  where,  75. 

interest  in  estate  or  purchase-money,  where,  78. 
principals,  116  et  eeqq. 
property  sold  twice  over,  where,  75. 
provisional  assignee  in  insolvency,  105  n. 
purchase-money,  person  claiming  interest  in,  78. 
registered  estates  or  rights,  persons  having,  84. 
remainderman,  78. 
EuLES  OF  CoTJBT  (^.v.)  as  to,  83,  84. 
second  purchaser,  75. 
separate  property,  married  woman  suing  or  sued  in  respect  of  her, 

686—690. 
several  contracts,  where,  83. 

objects,  where  suit  had,  75. 
shareholders,  79. 
solicitor,  85. 

some  suing  or  sued  on  behalf  of  all,  79,  83. 
stakeholders,  121,  122. 
steward,  74,  86. 

Stock  Exchange,  in  cases  of  sales  on,  77. 
STRANQER  (^.v.)  to  the  contract,  74,  78,  81,  85—90. 

3k2 
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FABTIES— con^'nuo^. 

stranger  necessary  party  to  conveyance,  73,  74. 

sab-mortgagee,  97. 

sub-purchaser,  79. 

tenant  of  vendor,  76. 

third  persons,  415. 

treasurer  of  joint-stock  company,  80. 

trustees,  80—82,  86,  690. 

ultimate  purchaser,  77. 

voluntary  settlor,  82. 

widow,  92. 

PAETinON, 

contract  for,  23,  281,  673. 

PAETNEESHIP, 

accounts,  action  for,  386,  387.  i 

at  will,  contract  for,  43,  677.  ^ 

capital,  contract  silent  as  to,  169,  382.  ^ 

contract  for,  generally  not  enforced,  43,  677. 

illegal,  678. 

induced  by  misrepresentation,  344. 

sanctioned  by  pledge  of  faith,  10. 

tainted  with  fraud,  hardship,  or  improper  conduct,  844, 
678. 

where  enforced,  677.  ] 

contract  to  execute  deed  of,  677. 
executory  and  executed  contracts  of,  contrasted,  386. 
identified  by  one  {partner's  signing  on  office  paper,  160. 
injunction  in  cases  of,  386,  390,  677. 
member  of  company,  of,  43. 
part-performances  of  contract  for,  677. 
partial  execution  of  contract  relating  to,  382. 
specific  reUef  on  articles  of,  678. 
sale  of  share  in,  179. 
tiherTima  fides  in  contracts  for,  327. 
valuation  at  end  of,  167. 
variation  in  terms  of,  474. 

PAET-PAYMENTS, 
as  deposit,  648. 

jurisdiction  of  Court  of  Ohanoery  as  to,  652,  653. 
lien  created  by,  649  tt  seqq. 
part-performance,  are  not,  274,  283,  284. 
possession  to  agent  by,  643  n. 
repayment  of,  649. 
sub-purchaser,  by,  650. 

PAET-PEEPOEMANOE, 

acceptance  of  goods,  by,  270,  271. 

acts  of  persons  not  parties  to  contract  cannot  be,  274. 

acts  prior  to  contract  cannot  be,  288. 
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PABT-PEEPOEMANCE— «>nfinM«^. 

admeasurement  of  estate  not  an  act  of,  288. 

alleged  contract  denied,  but  another  admitted,  where,  295. 

alteration  of  plaintiffs  position  by,  435. 

altematiYe  remedies,  in  cases  of,  274,  283. 

appropriation  of  money  is  not,  289. 

arbitrators,  acts  done  by,  are  not,  274. 

anotion-dTity,  by  payment  of,  284. 

bnilding,  by,  281. 

cohabitation  may  be,  287. 

companies,  by,  300. 

compensation,  where  acts  admit  of,  282. 

compulsory  taking  under  Lands  Glauses  Act,  by,  275. 

oonsiBtent  with  the  contract  alleged,  must  be,  270. 

either  party's  contention,  295. 

consent  to  lease,  by  giying,  278  n. 

corporations,  in  contracts  by,  272,  279,  300. 

damages,  answerable  in,  47,  283. 

defence  claims  benefit  of  the  statute,  where,  291. 

delivery  of  rent-roll  and  abstract  to  purchaser  not,  289. 

dissolution  of  partnership,  by,  290. 

effect  of,  on  uncertainty  of  contract,  175. 

equivocal  acts  are  not,  283. 

essentials  of,  269. 

execution  of  deed  by  vendor  not,  288. 

lease  by  married  woman  not,  289,  290. 
settlement  by  husband,  287. 

not,  286. 
expenditure  distinguished  from  possession  as  an  act  of,  281. 
review  of  the  cases  on,  „  285. 

formalities,  where  want  of,  300. 

I1LA.I7D  (q-v,)  prevented   by  the  operation  of  the  principle  of, 
272. 
where  refusal  to  perform  does  not  amount  to,  .273. 
honorary  engagement,  of,  277. 
incomplete  contracts,  of,  277,  296. 

injustice  prevented  by  the  operation  of  the  principle  of,  272. 
instructions  for  lease  or  conveyance  not  acts  of,  288. 
jurisdiction  not  conferred  by,  47. 
knowledge  of,  in  party  to  be  charged,  273,  274. 
lapse  of  time  in  relation  to,  281. 
laying  out  money,  by,  281,  475. 
marriage,  acts  connected  with,  may  be,  280,  281,  287. 
alone  is  not,  147,  285,  286. 
contracts,  in  respect  of,  280,  285,  286. 
mutual  wills,  in  cases  of,  277. 
new  contract  supported  by  acts  of,  475. 
objections  raised  after,  152,  175. 
origin  of  the  jurisdiction  in  cases  of,  47. 
parol  evidence  let  in  by,  268  et  Beqq,,  291  et  9eqq, 
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PAET-PEEPOBMANCE— «)n«nu«l. 
possession  as  an  act  of, 

aoquieeoed  in,  279,  281. 

adyerse,  278. 

both  parties  bound  by,  279. 

company,  against,  279. 

defendant,  in,  47. 

family  arrangements,  under,  281. 

marriage  contracts,  under,  280,  281. 

occupier,  by,  280. 

owner,  by,  280. 

stranger,  by,  278. 

tenant,  by,  272,  279. 
preparatory  acts  not,  284,  288,  289. 
principle  of,  as  an  exception  to  the  Statute  of  Frauds,  268,  272, 

300. 
purchase-money,  payment  of,  is  not,  274,  282,  283. 
piux^hase  of  release  of  a  right  not  an  act  of,  289. 
railway  cases,  in,  47,  48. 
rebuilding  of  party- wall  as,  272. 
referable  to  contract,  must  be,  269. 

no  other  title,  must  be,  270. 
registration  of  deed  by  vendor,  not  an  act  of,  289. 
remainderman,  when  binding  and  when  not  binding  on,  273,  274. 
rent,  payment  of  additional,  as,  284,  285. 
rescission  after,  469. 
Scotch  law,  in,  269. 
seal,  where  want  of,  276,  300. 
service,  not  amoimting  to,  288  n. 
siding,  construction  and  user  of,  as,  277. 
specifically  enforceable  contracts,  applies  only  to,  275,  300. 
Statute  of  Frauds,  may  preclude  party  from  setting  up,  268  et  seqq, 
stranger,  towards  a,  88. 
strangers'  acts  are  not,  274. 
sufficient  eyidence  of  the  contract,  cannot  be,  271. 
suirender  of  lease,  by,  290. 
yague  contract,  of,  175,  293. 
what  contracts  it  applies  to,  275,  276. 
work  and  labour  done,  in  cases  of,  275,  276,  301. 

PATENT, 

contract  contemplating  the  obtaining  of,  495. 

PATENT  MEDICINE, 

contract  relating  to,  678. 

PAUL,  SAINT, 

on  Ohuroh  Courts,  9. 

PAYMENT, 

application  in  chambers  for,  534. 
charter-party,  in  pursuance  of,  135  n. 


[The  figures  refer  to  the  pages.]  791 

PAYMENT— conWnued. 

contract  satisfied  by,  3d,  37,  68. 

defanlt  of  purchaser  in,  632  ei  eeqq. 

instalment,  by  way  of,  387,  648. 

neglect  to  make,  422,  495. 

notice  of  mortgage  after,  650. 

of  unpaid  purchase-money,  order  for,  531,  535. 

such  a  sum  as  A.  may  fix,  of,  162. 

PAYMENT  INTO  OOUET, 

acts  of  ownership,  on  the  ground  of,  600,  645,  646. 
*  admission  of  title  by  purchaser  in  possession,  upon,  642. 
affidavit  in  support  of  application  for,  646. 
before  deliyery  of  defence,  646. 
contract  allowing  possession  to  be  taken  before  completion  of  title, 

in  case  of,  643,  644. 
deduction  of  income-tax  in  cases  of,  646. 
election  between,  and  giying  up  possession,  642,  645. 
instalment  of  purchase-money  receiyed  by  vendors,  of,  644. 
interest,  of,  on  unpaid  purchase-money,  535. 
interest  payable  after  time  appointed  for,  641. 
laches  on  Tender's  part,  in  cases  of,  642. 
loss  of  purchase-money  in  consequence  of  opposition  to  order  for, 

647. 
motion,  ordered  on,  646. 
possession,  not  ordered  on  score  of,  643. 
possession  imder  some  other  title  in  cases  of,  644. 
purchase-money,  of  unpaid,  535,  600. 
rent,  of,  644. 

stakeholder,  where  purchase-money  is  in  hands  of,  647. 
Tender's  right  to  require,  641  et  seqq. 

PENAL  SUM  OE  PENALTY, 

altematiTe  contract,  in,  68 — 72. 

amoimt  of,  largeness  or  smallness  of,  69. 

benefit  of,  and  of  contract,  where  different  persons  would  take,  69. 

bond,  contained  in,  64,  65. 

Common  Law  remedy,  as  regards,  65. 

compensation,  where  fixed  sum  to  be  paid  by  way  of,  68. 

contracts  with  a, 

classification  of,  63. 

general  rule  of  Equity  as  to,  64. 

intention  goTcms  construction  of,  66,  68. 

unreasonable  unless  giying  option,  71. 

where  enforced,  63. 

where  not  enforced,  63. 
Courts  of  Equity,  how  regarded  by,  68. 
effect  on  the  jurisdiction  of  a  clause  for  payment  of,  62. 
election  between  performance  and  payment  of,  62,  64,  68. 

to  pay,  not  imported  by  contract's  being  comprised  in 
bond,  68. 
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PENAL  SUM  OR  PENALTY— con«»u«d. 
form  of  contract  as  to,  69. 
higher  rate  of  interest  not  a,  613. 

rent,  not  a,  70. 
increased  rent  not  a,  66,  (cf.)  71. 

where  there  is  a  stipulation  for  forfeiture  in  addition 
to,  71. 
liquidated  damages  distinguished  from,  65. 
not  optional  to  defendant,  66. 
obligation  and  contract  distinct,  where,  67. 
penalty  strictly  so  called,  where  a,  63. 
lights  of  obligee  with  respect  to,  67,  68. 
sum  single  and  continuing  act,  where,  70. 
variable,  where,  70. 

PEBFOEMANOB, 

alternative,  of,  20,  462—467. 
children  of  obligee  may  compel,  437. 
Common  Law,  at,  432,  489. 
CONDITION  (s'.v.)*  ^'>  ^20,  449 — 453. 
consent  of  third  party  necessary  to,  457. 
continuous  acts,  of,  41,  45. 
delay  in,  502. 
enforcement  of  actual,  20. 

complete,  where  possession  taken,  153. 
is  generally  behind  time,  3. 
essentials  to  enforcement  of,  152,  172. 
exact,  432. 

frequent  breaches,  where,  41. 
future  acts,  of,  438. 
hindered  by  defendant,  434. 
immediate,  434. 

IMPOSSIBILITY  {q.v,),  of,  387,  418,  422,  434  et  seqq.,  486. 
infant  heir,  by,  434. 
lease,  of  contract  to  accept,  154. 
ICABBIAGB  OONTRAOT  (?.v.),  in  cascs  of,  436,  437. 
neglect  in,  485. 
plaintiff,  by,  428  et  $eqq, 

alteration  of  position,  involving,  435  et  teqq. 

collateral  contract,  in  respect  of,  432 — 434. 

exception  to  obligation  of,  444. 

express  terms,  of,  428. 

future  acts,  in  respect  of,  438  et  seqq. 

implied  terms,  of,  428. 

impossible,  434,  435. 

non-essential  terms,  of,  428,  431,  432. 

prevented  by  defendant,  434. 

representations  of  future  acts,  of,  429—431. 

substantial  part  of  contract,  of,  435. 

waived,  434. 
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PEBFOBMANOE— oonetntfecl. 
positiTe  contract,  of,  454. 

BEPBESBNTATION  (<?.V.}>  ^^*  ^^  ^  ^?*t  ^29  ef  Mqq. 

result  of  default  in,  20. 

separate  contemporaneous  contracts,  of,  380. 

stranger  preventing,  486. 

unenforceable  by  Court,  40. 

useless,  wbere,  42. 

WAIVEB  (^.v.),  of,  434,  462. 

worse  than  non-performance,  wbere,  48. 

^fufMePABT-PSBFOBMANOE;  SPBOIFIO  FSBFOBMAlfCIB. 

PEESON, 

error  in  regard  to,  100. 

PEBSONAL, 

act  of  performance  prevented  by  lunacy,  456. 
bar  to  relief,  347. 

contracts,  29,  94,  97—100,  117,  463. 
motives  disregarded  by  Lord  Thurlow,  100. 
relation,  where  motive  to  contract,  99. 

BEFBESENTATIVB,  LEGAL  (<?.V.)>  ^^t  ^^' 

services,  contracts  for,  48—61,  216,  453. 
And  see  HntiKa  Ain>  Sebvioe. 

PLAN, 

Act  of  Parliament,  referred  to  in,  430. 

compensation,  whether  it  will  support  claim  for,  431. 

doubt  as  to  identification  of,  176. 

exact  performance  of  scheme  not  rendered  obligatory  by,  430,  431. 

exhibited  by  vendor,  429. 

incorporated,  237  n.,  430. 

intended  division  of  estate,  showing,  430. 

misleading,  352. 

present  state  of  property,  representing,  431. 

silence  of  contract  as  to,  429. 

PLEA, 

abolished,  236. 
oovin,  of,  307. 
fraud,  of,  807. 

PLEADING, 

action  by  married  woman  alone,  686. 

adding  parties,  84. 

admissions  in,  263,  597,  605. 

alternative  relief,  53,  483,  484,  653. 

amendment,  63,  294,  295. 

compensation,  case  for,  549. 

connection  of  subject-matter  of  contract  with  daim,  156, 

counter-claim,  84,  513,  651. 

defect  in  title  put  forward  in,  689. 
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TLEADmO— continued. 

defence,  none  deliyered  to  statement  of  daim,  236. 

denial,  what,  now  required  in,  263. 

distinctnese  in,  236  n. 

implied  contract,  261. 

married  woman  soing  alone  or  by  next  friend,  686. 

or   saed  under  Makktud  Womsn's  Pbo- 
PBETY  Act,  1882  (q.v.),  686,  687. 
misjoinder,  76. 

objection  as  to  parties  prednded  by,  79. 
FUBA  {q*v.),  abolished,  236. 
separate  trials,  84. 
seyeral  causes  of  action,  84. 
special  case,  513. 
statement  of  daim,  where,  but  no  defence  deliyered,  236. 

form  of,  for  specific  performance  of  sale  of 
land,  512,  513  n. 
Statute  of  Fsaxtds  {q.v.),  236,  261. 
waiyer,  604. 
And  see  JuDiOATUSE  AoTS,  1873  AND  1875 ;  Pabties  ;  Bules 

OF  GOUBT. 

PLINY, 

his  letter  to  Trajan,  9. 

POSSESSION, 

according  to  contract,  before  title  complete,  643,  645. 

not  giyen,  496. 
accoimt  of  rents  and  profits  against  purchaser  in,  483. 
agreement  to  pay  interest  implied  in  act  of  taking,  635. 
acquiescence  in  non-performance  of  promise,  not  amounting  to, 

507. 
complete  title  preyiously  shown,  with,  496. 
continuing  in,  imder  arrangement,  508. 
contract  enforced  against  defendant  in,  46,  47,  293. 
estate  and  purchase-money,  of,  620,  641. 
expenditure,  how  different  from,  282. 
goods  not  in  yendor's,  sale  of,  457. 
immediate,  condition  for,  447. 

injimction  restraining  company  from  continiung  in,  527,  535. 
intended  lessee,  taken  by,  171. 
lapse  of  time  where  plaintiff  is  in,  505. 
often  taken  before  completion,  619. 
order  for  deUyery  up  of,  644. 
FABT-FEBFO&MANCE  {q,v,),  an  act  of,  272  et  9eqq. 
payment  into  Court  not  ordered  on  score  of,  643. 
purdiase  of  right  to,  643  n. 
purchaser  in,  must  pay  interest,  635,  641,  642. 

not  prejudicing  yalue  while  in,  642. 

turned  out  of,  535,  554,  639,  640. 
purchaser's  obligation  to  take,  618,  619. 
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POSSESSION— <»n<inu«<i. 

referable  to  contract  to  give  a  fair  consideration,  167. 

some  other  title,  644,  640. 
returned  by  purchaser,  637. 
reyersionary  estates,  on  sales  of,  6. 
specified  day,  to  be  giyen  on,  496. 
statutory  power,  taken  under,  639. 
tenant  in  common,  as,  644. 

to  vendor,  as,  644. 
time  at  which  purchaser  can  prudently  take,  622. 
transfer  of,  where  no  stipidation  as  to,  619. 
under  the  contract,  152,  293,  605,  506. 
vacant,  623  n. 

vendor  in,  is  not  bailiff  to  purchaser,  631. 
vendor's  obligation  to  give,  618. 
vendor's,  sale  of  goods  not  in,  457. 
waiver  not  worked  by,  510,  598 — 601. 

worked  by,  599—601. 
without  receipt  of  rents,  643  n. 

POSTING, 

OF  ACOEPTANOB  (^.v.),  Contract  dates  from,  134. 
of  withdrawal  of  offer,  not  sufficient,  136. 

POST  OFFICE, 

delivery  of  acceptance  to,  concluding  contract,  134. 

POWEE, 

contract  purporting  to  be  made  by  married  woman  under,  with  due 

formalities,  specifically  enforceable,  685. 
contract  purporting  to  be  made  by  married  woman,  without  essen- 
tial formalities,  void,  685. 
exercise  of,  by  married  woman,  684,  685. 

essentially  informal,  void,  685. 
essentially  reg^ar,  contract  made 
imder  may  be  specifically  en- 
forced, 685. 
formalities  required  for  married  woman's  protection  in  exercise  of, 

685. 
separate  property  free  from  restraint  on  anticipation  a  condition  of 
contractual,  under  Married  Women's  Property  Act,  1882 ..689. 

PEA.GTICE.    See  Costs  ;  Pleading  ;  Bules  of  Coubt  ;  Title. 

PRjECIPE  quod  REDDATy  8. 

PEECEDENT, 

condition,  428,  450,  582. 

PEE-EMPnON,  EIGHT  OP, 

contract  made  in  forgetfulness  of,  191  n. 

to  give,  enforced,  23. 
covenant  to  give,  104  n. 
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FBB-EMFnON,  BIGHT  OF— eonliittced. 
enforoed,  23. 

limited  by  personal  nature  of  acte  to  be  done,  99  n. 
notice  in  pnrsaance  of,  137. 
etatatory  offer  of,  not  made,  592. 
Tiolation  of,  23. 

PBEICnJM, 

contract  to  reduce,  40. 

lease  conditional  on  payment  of,  492. 

FBESUMFTION, 

hanafidei^  of,  413. 

implied  term  of,  may  be  rebutted  by  notice,  1 72. 

married  woman's  contract,  as  to,  690. 

new  contract,  of,  474. 

of  fact  fatal  to  title,  411. 

settlement  silent  as  to  promise,  where,  146. 

TTTLB  {q.v,)  depending  upon,  409 — 412. 

PBETENDED  TITLES,  101,  102,  457. 

FBIOE, 

agreed  on,  excluding  equitable  daim,  38. 

arbitrators,  fixed  by,  163,  705. 

award  of  suryeyor  to  be  determined  by,  623. 

defendant  preventing  ascertainment  of,  164. 

determination  of,  160  et  $eqq, 

different,  for  different  parts  of  subject-matter,  379. 

essential  ingredient  of  contract,  160. 

fair,  160,  165  et  aeqq, 

inadequacy  of,  203.    And  see  Coksidxbatiok. 

instalments,  to  be  paid  by,  387. 

Lands  Clauses  Act,  fixed  pursuant  to,  165,  639. 

mode  of  ascertaining, 

altematiye,  164. 

essential,  160  et  $eqq,,  703. 

no  election  as  to,  164. 

not  essential,  160, 165. 

provided  by  contract,  162  et  $eqq. 
referees  as  to,  167  n. 
reserved,  326. 

Boman  Law  as  to  ascertainment  of,  162. 
third  person,  to  be  fixed  by,  162  et  Mg.,  165,  185,  325. 
unascertained,  161. 

valuers,  to  be  ascertained  by,  161  et  »eqq,,  181. 
^n<2  «ee  Past-Paymsnt  ;  Pusohasb-Monet. 

PEINOIPAL, 

AOSZTT  {q>v.),  sued  with,  118,  121. 

death  of,  252. 

MiSREPBESSNTATiOK  (j.v.),  inuooent  of,  307. 

named,  116. 
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PBINGIPAIi-«Mi<tiiiie(2. 

q[iie8tioii  wbtB^hat  ocmtnctor  ]b»  wbete,  US. 
BOfid,  116—118,  121. 
SDODg,  116—118. 
unnamed,  117,  250. 

PBINTEDNAME, 

reguded  as  aignatore,  243. 

FBIORETY, 

of  pnidiaeer'a  lien  o?er  moitgage,  649,  650. 

PBIVHT, 

of  oontnust,  65, 104. 
of  estate,  55. 

PROFIT, 

on  appropriated  poidiase-money,  623  n.,  630,  637. 
pending  the  sale,  534. 

FBOHIBICIO, 

propier  Jaicum/eodumt  12. 

PBOMISE,  140,  507.    See  Ebfbbbsntatiok. 

PBOMISSOBY  NOTE, 

compelling  indoisement  of,  23. 
contract  as  to,  28. 

PBOMOTEBS, 

oontracts  by,  108  el  eejq.    See  Coxpakt. 

PEOPBBTY, 

ifAKKTKD  women's  {q.v.),  separate,  686—689. 
obligation  on  yendor  to  take  care  of,  618. 
passing  of  the,  617. 
where  no  ri^t  to,  taken  awaj,  48  n.,  51. 

PROPOSAL, 

and  AOGEFTANOB  {q.v.),  contract  constitated  by,  128,  140. 
creates  no  mntoality,  no  obligation,  135. 
determined  by, 

refosal  of  person  to  whom  it  is  made,  135,  137. 

WITHDRAWAL  (j.v.)  of  proposer,  135—137.    And  eee  BiTEAOTA- 

TION. 

election,  giving,  138. 

formal  contract,  subject  to  proTision  as  to,  239. 

inyalidity  of,  without  acceptance,  128. 

leading  term  to  be  ascertained  or  decided,  132. 

marriage  treaty,  on,  147  ei  eeqq, 

memorandum  of,  distinguished  from  memorandum  of  agreement, 

128. 
not  reyiyed  by  tender  of  acceptance  after  refusal,  138  n. 
payment  on  a  particular  day,  inyolying,  133. 
promise  by,  140. 
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FROTOQAL— continued. 

BEF&E8Ein?ATlOir  {q.V,)y  hj^  140. 

8HABES  {q.v.),  to  take,  132. 

yariance  between,  and  acceptance,  130, 133,  138. 

yariation  of,  by  proposer,  138. 

yerbal,  distingoiahed  from  written,  146. 

PROSPECTUS, 

Companies  Act,  1867,  as  to,  328. 

issued  to  shareholders,  but  coming  into  other  hands,  309. 

material  fact,  silent  as  to,  328. 

PROTEST, 

delay,  against,  609. 
mere,  508. 
preyenting  waiyer,  509. 

PUBLIC, 

fraud  on  the,  347. 
injury  to  the,  193. 

PUBLIC  DUTY, 

arising  from  priyate  contract,  5,  6. 

PUBLIC-HOUSE, 

contract  to  take  a,  not  performed,  449. 
deposit  on  sale  of,  651. 

essentiality  of  time  in  contracts  relating  to,  494. 
sale  of  stock  in,  494. 
yaluation  in,  523. 
And  Bee  QonxQ  Cokoebk. 

PUBLIC  POLICY, 

application  to  Parliament  on  grounds  of,  706. 
assignment  contrary  to,  101 — 103. 
Court  of  Equity  cannot  judge  of,  706. 
delegation  of  statutory  powers,  as  to,  103. 
illegal  contracts,  as  to  proceedings  on,  226. 
separation,  as  to  contracts  for,  691. 

PUFFER, 

all  parties  haying  liberty  to  bid,  in  cases  of,  334. 

FBATTD  {q*v,)  in  employment  of,  333  et  aeqq, 

more  than  one,  336. 

one,  334,  335. 

Sale  of  Land  by  Auction  Act,  1867,  as  to,  336. 

yendor's  solicitor,  187. 

without  reeerye,  where  sale  is,  333. 

PURCHASE-MONEY, 

amount  of,  left  by  contract  for  subsequent  ascertainment,  623. 
appropriation  of,  by  purchaser,  289,  623,  628,  629,  636—638. 
balance  of,  unpaid,  620. 

interest  on,  622. 
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oonstmctiTe  trusteeship  of,  619. 
estate  and,  mutually  exdusiye,  620,  641. 
inadequacy  of,  203.    And  see  Coksidebatiok. 
in  stakeholder's  {q,v.)  hands,  647. 
interest  in,  under  prior  contract,  78. 

order  appointing  time  and  place  for  payment  of  unpaid,  531. 
part-payment  of,  274,  283,  284. 

PAYHEirr  INTO  OouBT  (^.v.),  of,  535,  600,  620,  641  et  Beqq. 
payment  of,  is  not  part-performance,  282. 
profit  made  by  purchaser  on  appropriated,  623  n,  630,  637. 
purchaser's  obligation  to  pay,  527,  619. 
time  made  essential  as  to  payment  of  balance,  492. 
when  it  becomes  vendor's,  420. 
And  9ee  LiEN ;  Pbioe. 

PTJEOHASEB, 

action  caused  by  conduct  of,  630. 

another  lot,  of,  75. 

oonstructiYely  a  trustee,  619. 

costs,  ordered  to  pay,  414. 

death  of,  93,  263. 

discharge  of,  419. 

knowing  vendor  to  haye  no  title,  218. 

not  precluded  by  statute  from  showing  badness  of  title,  171. 

obligations  of,  619. 

power  of  attorney  irreyocable  in  fayour  of,  252. 

unwilling,  409,  411. 

with  notice,  105. 


QUAEEY, 

COXPENSATIOK  (^.v.)  for  stouo  Subtracted  from,  574. 
contract  to  work,  45. 

QUASI-GONTEAOTS,  57,  58.  See  Lands  Clauses  Consolidation  Act, 
1845. 

QUEEN'S  BENCH  DIVISION,  513. 

QUIET  ENJOYMENT, 

coyenant  for,  preyented  by  lunacy,  455. 

QUIT  BENTS, 

incidents  of  tenure,  555. 


BAILWAY, 

abandoned,  30,  450,  451. 
branch,  contract  to  lay  down,  45,  217,  383. 
companies,  amalgamation  of,  104  n. 
confidential  senrices  in  worldng,  216. 
construct,  contract  to,  31,  45,  178,  217. 
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RAILWAY^conUnued. 

contracts  conditional  on  formation  of,  115,  4d0,  451,  461. 

land  necessary  for  a,  176,  177,  506. 

lowering  level  of,  193. 

neglect  to  complete  porohase  after  making,  643. 

sale  of,  534. 

siding,  47. 

user  of,  contract  as  to,  383. 

work,  contract  to,  49. 

works,  contract  to  execute,  386,  503. 

for  conyenienoe  of  plaintiffs  lands,  46,  503. 

EAILWAY  CONSTEUOnON  FAOILITIES  ACT,  1864... 108. 

RAHFIOATION, 

acceptance,  of  unauthorized,  137,  711 — 713. 

acquiescence,  by,  249. 

after  time  fixed  for  oonunencement,  137. 

agency,  may  take  tiie  place  of,  249. 

benefit  of  contract,  by  taking,  249. 

corporation,  by,  231. 

essentials  of,  249. 

husband,  by,  249. 

infant,  by,  215  n. 

printed  name,  of,  243«    And  $ee  SiGKATUBB. 

Statute  of  Ebattds  (^.v.),  may  take  contract  out  oi^  249. 

yague  expressions,  not  implied  from,  249. 

BEOEIVEB, 

AOTS  OF  owmsBSHiP  (j.v.),  in  consequence  of,  601,  645. 
appointment  of,  pending  sale,  534. 

HEOTEAL, 

evidence  of  a  contraot,  127. 

EEOOYBEY  OP  LAND, 

counter-daim  in  action  for,  514. 

equitable  right  to  specific  performance  appearing  in  action  for,  514. 

EEOTIFIOATION, 

ambiguous  writing,  by,  367. 

annulment  or,  367. 

artides  of  agreement,  of,  366. 

bond,  of,  376. 

common  error,  of,  365  et  m^. 

consequential  relief  in  addition  to,  375,  376. 

decree  discharged,  though  parties  were  seeking,  502. 

election  between  amendment  and,  367. 

intentional  omission,  in  cases  of,  371,  372. 

Judicature  Act,  1873,  by  virtue  of,  375. 

in^afAlrA  of  onc  party,  in  cases  of,  367. 

plaintiff,  for,  352. 
parol  evidence  admitted  as  a  ground  for,  866,  367. 
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BECTIFIOATION— «>n«nu«i. 

payment  of  money,  of  contract  for,  376. 

plaintiff  suing  for  specific  performanoe,  where,  373 — ^375. 

policy,  of,  366,  367. 

prior  actual  contract,  requires,  366. 

register  of  shares,  of,  517,  518. 

specific  performance  in  addition  to,  375. 

strongest  possible  proof  required  for,  367. 

BEFEEENGE  OP  TITLE, 

admission  of  titlb  (^.v.)  by  defendant's  pleading,  in  case  of,  597 — 

599. 
answer,  before,  605. 

OEBTIFIGATB  (^.v.)  of  result  of,  609  et  eeqq. 
CQiambers,  to,  609. 

struck  out,  294. 
oompronuse  of  disputed  rights,  in  cases  of,  586,  591. 
conditions  of  sale,  in  accordance  with,  596. 
costs  of,  613. 

Court  of  Chancery,  at  what  stage  directed  by  the,  604 — 606. 
ooyenants  in  lease,  haying  regard  to,  596. 
decision  of  objection  without,  597. 
delay,  questions  of,  raised  on  application  for,  607  n. 
disallowance  of  purchaser's  costs  of,  590. 
either  party  generally  has  a  right  to,  596. 
everything  connected  with  the  title,  may  extend  to,  606. 
eyidence  under,  610. 
form  of,  596,  605  n. 
general  teims,  in,  589,  590. 
good  holding  title,  confined  to,  596. 
hearing,  at  the,  605. 

before  the,  605. 
immediate,  where  vendor  should  apply  for,  605,  606. 
limited,  596,  597,  607. 
loss  of  right  to,  601,  602. 
motion,  on,  605,  606. 

no  objection  at  all,  though  purchaser  has,  589. 
not  confined  to  sales  of  real  estate,  590. 
only  one  objection,  where,  589. 
open,  607. 

origin  of  purchaser's  right  to,  589. 
present  practice,  how  obtainable  under,  605. 
prevented  by  defences  which  failed  at  the  hearing,  613. 
purchaser  defendant  is  entitled  to,  589. 

plaintifl  seeking,  590. 
purposes  for  which  premises  were  taken,  having  regard  to,  596. 
reference  back  to  Chambers  after,  611. 

resulting  in  showing  that  good  title  was  shown  in  due  time,  590. 
sale  with  all  faiQts,  in  cases  of,  402. 

F.  8f 
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EEFEEENCB  OF  TITLE— con^tniwrf. 

shares  in  railway  oompanies,  in  respect  of,  591. 

mines,  in  respect  of,  591. 
time  allowed  for  completion  of  title  under,  607. 

at  which  title  shown,  shoiQd  include  inquiry  as  to,  606. 
not  allowed  for  completion  of  title  under,  608,  609. 
questions  of,  raised  on  application  for,  607  n. 
yarying  nature  of,  591. 
vendor  csomot  except  to  the  title  on,  590. 

selling  such  interest  as  he  has,  in  cases  of,  591. 
Vendor  and  Purchaser  Act,  1874,  under,  610. 
waiyer  of  objections  should  be  recognised  in  judgment  direeting, 

590. 
where  purchaser  has  asked  for,  590. 
of  right  to,  by  purchaser,  596  et  9eqq, 
by  yendor,  596. 
when  title  may  be  made  out  under,  607. 
where  not  directed,  591,  597. 

BEFBESHMENT  BOOM, 

accommodation  in,  contract  for,  178. 
enforcement  of  coyenant  in  lease  of,  384. 

BEFUSAL, 

absolute,  must  be,  to  justify  rescission,  485. 
of  one  party  to  perform,  273,  484. 
PB0F08AL  {q.v.)  detemuned  by,  135,  137,  138  n. 
to  register  transfer,  667 — 669. 
to  remoye  objection,  500. 

BEOISTEB, 

application  to  rectify,  under  Oompames  Act,  1862... 517,  518. 

shipping,  of,  679—682. 

substitution  on,  part  of  contract,  670. 

BEGISTEB  COUNTIES, 

contracts  relating  to  land  in,  105. 

BEGISTEBED  LAND  OB  CHABGE, 
contracts  relating  to,  84,  415,  516. 

BEGISTBATION, 

of  transfer  of  bhabes  (g.v.),  655,  657,  660,  664—670. 

BELIEF, 

against  forfeiture,  444,  445,  652  n. 

altematiye,  53,  483,  484,  653. 

condition  precedent  to  equitable,  under  Lord  Cairns*  Act,  582. 

consequential,  516. 

from  penalty  of  impossible  bond,  559. 

grounded  on  right  perfect  in  itself,  and  resulting  from  transactions 

imder  contract,  386. 
married  woman,  against,  688 — 690. 


[The  figures  refar  to  the  pa^e.]  803 

BEUEF'-conUnued. 

none,  where  refusal  to  perform  is  no  fraud,  273. 
rectification  and,  in  the  same  suit,  375,  376. 
waste,  when  a  bar  to,  442. 

BELIEF  AFTBE  JUDGMENT, 
attachment,  by  writ  of,  531. 
costs,  by  order  for  payment  of,  531. 
damages,  by  way  of,  532. 
fieri  facicUy  by  writ  of,  531. 
immediate  sale,  by  order  for,  533  n. 
injunction,  by,  534. 
necessary,  when,  530. 

payment  and  deliyery  of  deeds,  by  order  for,  531. 
receiyer,  by  appointment  of,  534. 
rescission,  by  order  for,  531. 
sale,  by,  534. 
sequestration,  by,  531. 
stay  of  proceedings,  by,  531,  532. 
veitdob's  uen  {q»v,)f  by  enforcement  of,  532  d  seqq, 
vesting  order,  by,  535. 
writ  of  assistance,  by,  535. 

BEMAINDEEMAN, 

leasing  power,  bound  by  contract  under,  217. 

PABT-PERFOBMANOB  (^.v.),  whcu  not  bound  by  acts  of,  274. 

prejudiced  by  contract  of  tenant  for  life,  188. 

suing  or  sued,  78.* 

tenant  in  tail,  not  liable  on  contracts  of,  78.  ^ 

BEMEDY, 

altematiye,  31. 

COMICOK  LAW  {q.V.)y  21  d  seqq. 

no  part-performance,  where,  274. 

BENEWAL, 

compensation  for  alleged  custom  of,  577. 
coyenant  for,  not  enforced,  443. 
xiUra  vtrea,  190. 
yariation  of,  362. 
delay  under  contract  giying  right  of,  503. 
ecclesiastical  corporation,  by,  460. 
enforced,  though  no  damages  recoyerable,  26. 
tnmiTig  lease,  of,  445. 
sub-lessee,  to,  195. 
9uppres9io  vert  in  obtaLoing,  187. 
time  of,  492. 

BENT, 

abatement  of,  by  parol,  473. 

by  written  contract,  475. 
aooount  of  arrears  of,  425. 

3f2 
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additional,  payment  of,  284,  285. 

arbitrators,  referred  to,  185. 

charge,  sale  of,  211. 

commencement  of,  not  stated,  168. 

fee-fann,  592. 

mode  of  reservation  of,  held  essential,  460. 

occupation,  541,  634,  635,  640. 

received  with  knowledge  of  breach  of  covenantsj  443. 

reduced  proportionately  to  deficiency  of  acreage,  571  n. 

BENTS  AND  PEOFITS, 

actually  received,  vendor  is  usually  charged  with,  630. 

condition  of  sale  as  to,  541. 

contract  silent  as  to,  621. 

dispossession  of  purchaser,  in  case  of,  639. 

election  between,  and  interest,  636. 

interest  and,  mutually  exclusive,  620,  636. 

payment  into  Court  of,  644,  645. 

possession  without  receipt  of,  643  n. 

reserved  to  vendor  by  conditions  of  sale,  624. 

time  from  which  purchaser  takes,  where — 

contract  fixes  date  for  completion,  621. 

fixes  no  date  for  completion,  621. 

estate  sold  is  reversionary,  640,  641. 

interest  much  exceeds  rents  and  delay  is  owing  to  yendor, 
621. 

title  is  made  out  in  Chambers,  622. 
wilful  default  in  relation  to,  627  n.,  630—633. 

BEFAIBS, 

contract  to  do,  44,  48,  202,  389,  390,  421,  442.    And  8ee  BmLDma 

Contract. 
implied,  428. 
engines  and  rolling  stock,  of,  49. 
lessor,  by,  428. 
part-peiformance,  when,  281. 

EEPOET,  611,  612,  614,  641.    See  Certificate. 

EEPKESENTATION, 

accounts,  founded  on,  321. 

act,  by,  302. 

act  not  done  in  reliance  on,  140  n. 

acted  on  by  other  party,  140,  147. 

agency,  of,  249. 

dear  and  absolute,  142. 

contract  constituted  by,  141,  148. 

founded  on,  140,  323. 
directors,  by,  310. 
discovered  to  be  tmtrue,  327. 
distinct,  effect  of,  320. 
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BBPEESENTATION— con^fn««?. 
dry-rot,  as  to,  666. 

equity  allowed,  latitude  in  performing,  432. 
executor,  by,  149. 
ezisting  facts,  of,  140,  161,  306. 

falsity  of,  306,  306,  323.    And  see  Misbepbesentation. 
freedom  from  restrictions,  as  to,  323. 
future  things,  of,  141,  429. 
general  statement,  not  oounteryailed  by,  320. 
guarantee,  not  amounting  to,  429. 
insurance  company,  by,  308  n. 
intention,  of,  144  et  aeq,,  308. 
lease,  as  to  existence  of,  160,  161. 
marriage  not  induced  by,  140. 
marriage-treaty,  on,  141 — 149. 
materiality  of,  311. 
means  of  yerifying,  313  et  seqq, 

notice,  as  to  fact  of  which  there  would  be  implication  of,  320. 
past  things,  of,  140. 
pbdntifF,  by,  429  et  seqq. 
FLAN  (^.v.),  by,  429  et  »eqq. 
position  in  life  altered  on  faith  of,  147,  149. 
stranger,  by,  149. 

subsequent  settlement  silent  as  to,  146. 
truth  of,  obligation  to  know,  306,  307. 
yague,  142,  312  et  seqq, 
vendor,  by,  429  et  eeqq. 

BEPBESENTATIYE, 

LEGAL  PERSONAL  (^.v.).  Option  by,  to  haye  lease,  604. 

wife,  of,  688. 

BBFDDIATION, 

after  party  has  disabled  himself  from  making  restitution,  346. 
how  far  an  admission  of  contract,  269,  260. 
wrongful,  before  time  for  performance,  486. 

BEQUISmONS, 

between  yendor  and  purchaser,  478,  696. 

inability  or  unwillingness  of  yendor  to  comply  with,  478,  479. 

inconyenient  but  legitimate,  643,  644. 

precluded,  694. 

purchaser  making,  cannot  object  original  want  of  mutuality,  219. 

time  for  sending  in,  498. 

Vendor  and  Purchaser  Act,  1874,  as  to,  614,  616. 

WAIVEK  {q.v,)  of,  600. 

BESdSSION, 

act  of  Qodf  when  restitution  has  been  rendered  impossible  by,  346, 

347. 
action  claiming,  483. 
action  for  deceit  after  loss  of  right  of,  347. 
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BESdSSION—^on^tnu^i. 
acts  tending  to,  441. 
agreement,  by  mutual,  469 — 472. 

with  a  third  person,  by,  476,  477. 
altematiYe  daim  for,  196. 
arbitrary,  must  not  be,  479. 
assurance,  of  contract  for,  364. 
bankruptcy,  in,  488. 
bar  to  performance,  a,  468. 
before  day  fixed  for  transfer  of  possession,  651. 

BBEACH  OF  TEUST  (j.V.),  for,  193,  201. 

capricious,  must  not  be,  479. 
collateral  to  the  contract,  is,  469. 
concealment,  for,  325. 
condition  for,  477—484,  543,  587,  588. 
conduct,  by,  470,  485. 

not  amounting  to,  472. 
consent  generally  requisite  to,  477. 
deceived  party  may  rescind,  484. 
defect  in  thing  sold,  for,  400,  486. 
delay,  for,  479,  486. 

dividends,  receipt  of,  an  obstacle  to,  343. 
election,  prevented  by,  340 — 342. 
events  prior  to  the  contract,  for,  416. 
executed  contracts,  of,  306,  324. 
failure  of  consideration,  for,  346. 
false  statements  believed  to  be  true,  for,  306. 
fishery,  of  contract  for  lease  of,  365. 
FRAUD  {q.v.),  for,  180,  324,  339  el  aeqq.y  484,  515,  653. 
fraudident  misconduct,  for,  487. 

use  of  power  of,  542,  543. 
French  law  as  to,  209,  346. 
fresh  agreement,  by,  472  et  aeqq, 
how  converse  to  specific  performance,  310,  315. 
impossibility  of  performance,  for,  486,  487. 
impossible,  340,  341,  343,  345,  347. 

inadequacy  of  consideration  {q,v,)  as  a  ground  for,  205,  209. 
inconvenient  requisition,  for,  Ck>urt  loth  to  allow,  543. 
inequitable,  341. 

insolvency  of  other  party,  upon,  485. 
instalment,  for  default  in  payment  of,  481. 
intended  lessee,  at  suit  of,  196. 
intoxication  of  party,  for,  188. 
loss  of  right  of,  340  et  seqq.^  479,  481. 
lunacy  of  party,  for,  124  n. 
marriage  settlement,  of,  after  marriage,  343. 
material  misdescription,  for,  558. 
misleading  particulars,  for,  538. 

HI8BEFBESENTATI0N  (g.v.),  for,  317,  323,  341,  347,  384,  515,  653. 
MISTAKE  (<7.v.),  for,  343,  357,  484. 
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mistake  of  both  parties,  363 — 366. 
of  law,  368. 

of  one  party,  361  H  $eqq, 
motion  for  order  of,  631. 
non-disolosiize,  for,  326,  400. 
non-eodstence  of  subject-matter,  for,  364. 
notice  by  one  party  ihat  be  holds  oontraot  rescinded,  606. 
notioe  of,  in  default  of  completion  in  reasonable  time,  600. 
VOYATIOK  {q.v.),  by,  472  d  aeqq, 
antu  of  preying,  imreasonable,  479. 
order  for,  after  judgment,  631. 

other  remedies  open  notwithstanding  loss  of  right  of,  343  n.,  346. 
parol,  by,  470. 

partnership,  in  case  of,  341,  344. 
part-performance,  where  there  has  been,  469. 
persistence  in  objection,  on,  679. 
plaintifTs  conduct,  precluded  by,  341,  343. 
possession  after  taldng,  346. 
power  to  rescind,  by  exercise  of,  477  et  seqq,,  669. 

cannot  be  exercised  after  adyerse  decision,  483. 
objection  not  included  in,  479  n. 
reasonably  exercised,  must  be,  478,  479. 
reception  of  benefit  under  the  contract,  after,  344. 
refusal  of  one  party  to  perform,  upon,  471,  484 — 486. 
redihUio  in  inteffrum,  a  condition  of,  343. 
right  of  way,  for  concealment  of,  318. 
sale  of  reyendons,  of  contract  for,  213. 
sale,  preyented  by,  341. 
SHABES  (9. v.),  of  contract  to  take,  343,  344. 
Statute  of  Frauds,  in  cases  of  contracts  under,  470. 
stranger  party  to  action  for,  88  n. 
suggegHo  faUif  where,  332. 
suits  for,  whether  exceptional,  74  n. 
summary  of  modes  of,  468. 
suppression  of  material  fact,  for,  326,  366. 
surprise,  for,  663. 
third  person,  when  interests  haye  passed  to,  340,  341. 

when  restitution  has  been  rendered  impossible  by  act 
of,  346,  347. 
time  for  exercise  of  right  of,  480,  483. 
TTTLB  {q*v,)t  for  misrepresentation  as  to,  317,  318,  608. 

found  defectiye  after,  664. 
total  abandonment,  by,  471. 
unreasonableness  of  onus  prohandi,  479. 
yalidity  of,  may  be  determined  under  Vendor  and  Purchaser  Act, 

1874... 616. 
yariation  from  description,  for,  401. 
yendor  unable  or  unwilling  to  comply  with  requisition,  where,  478, 

483. 
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'KESGiaSlOHf— continued. 

vendor  without  any  title  cannot  resoind,  480. 

void,  where  contract  is  to  be,  in  specified  eyent,  477. 

waiyer  of  right  of,  481. 

winding-up  order,  after,  341,  343,  344. 

EESEBYE,  333— 335,  419.    SeeQjoJS. 

RESTITUTIO  IN  INTEGRUM,  283,  343—346,  632. 

BE8TRATNT  OF  ANTIOIPATION, 

Married  Women's  Property  Act,  1882,  as  to,  687,  689. 

EBSTEIOnVE  SnPTJLATIONS,  591—694,  607. 

EETRACTATION, 

notwithstanding  time  for  aoceptakge  (g.v.)  prescribed,  136. 
offer,  of,  135. 
And He'BBO^OBKL;  WrrHDBAWAL. 

EEVEESIONAEY  INTEEEST, 
auction,  sold  by,  212. 

burden  of  proof  in  actionB  relating  to,  211,  214. 
condition  of  sale  of,  misleading,  639. 
inadequacy  of  consideration  in  sale  of,  211  e<  teqq. 
payment  of  interest  by  purchaser  of,  640,  641. 
present  interest  sold  together  with,  211. 
sale  of,  by  Court,  641. 
sales  of.  Act  to  amend  the  law  as  to,  212. 
TIME  (^.t;.)  in  relation  to  sales  of,  493,  497. 

EEVEESIONEE, 

covenants,  when  entitled  to  enforce,  78. 
party  to  suit,  79. 

EBVIVOE, 

by  vendor,  94. 

EEVOOABLB  CONTRACTS,  42,  43. 

EEVOCATION, 

authority  of  ATTonoinEBEB  (j.v.)  or  other  Aasirr  (j.v.),  of,  261  ef  aeq. 
death  of  principal,  by,  262. 
notice  of,  262. 

BOADS, 

contract  to  make,  47,  176. 

EOMAN  LAW, 

damages  only  given  by,  4. 

inadequacy  of  consideration,  as  to,  209. 

mistake,  as  to,  371. 

no  specific  performance  in,  4,  8. 

novaiiOf  472. 

poUieitatio,  128  n. 

real  contract  in,  269. 
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resoission  for  inadequacy  of  consideration,  as  to,  209. 
sale  at  price  to  be  fixed  by  third  person,  as  to,  162. 
apes  MccesHonia,  672  n« 

BT7LES  OP  COTJET, 

admisfflon,  597,  605. 
allegation  of  facts,  604. 
altematire  daims,  83,  483,  484. 

relief,  53. 
amendment,  53. 

ceshii  que  trtut  of  real  estate  devised,  91. 
claims,  inconsistent  and  embarrassing,  as  to,  484. 
contract,  admission  of,  263. 

allegation  of,  261. 

altematiTe,  261. 

bare  denial  of,  236. 

impHed,  261. 

in  writing,  how  pleaded,  261. 
default  in  pleading,  236. 
deliyery  of  chattels,  6. 
demurer,  236. 
denial,  597. 

inconsistent  claims,  53. 
inquiries,  605. 
misjoinder,  76. 

PABTIB8  (j.v.),  83,  84,  116,  415. 
representatiTeB  made  parties,  263. 
Statxttb  of  Fbattds  {q.v,\  236. 
transfer  of  actions,  513. 
And  see  Jttdioatubb  Aots,  1873  and  1875,  FiJBADnro. 

EYOTS, 

service  contracts  of.  Lord  Lawrence's  protest  against  applying 
doctrines  of  specific  performance  to,  50. 

BALE, 

allotment,  of,  182. 

annuity,  of,  after  death  of  annuitant,  417. 

by  the  Court,  conditions  in,  545—547. 

opening  biddings  after,  418,  419. 

reversions  of,  641. 

takes  contract  out  of  Statute  of  Frauds,  262. 

time  at  which  purchase  is  complete  on,  418,  419. 
confirmation  of,  418,  419,  641. 
contract  for  lease,  of,  170  n. 
damping  a,  187. 

depreciatory  conditions  on,  by  trustees,  192. 
distinct  lots,  in,  378,  379. 
executory  contract  for,  157. 
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SALE— oon^nued. 

fioatmg  cargo,  of,  417. 
going  conoeni,  of,  494. 
goods,  of,  157. 

when  not  in  possession  of  vendor,  457. 
improper,  of  tmst  property,  191. 
improvident,  190. 
injunction  restraining,  523. 
mortgagee,  by,  158,  201. 
one  lot,  in,  377. 
owners,  by,  159,  201. 
picture  of,  under  erroneous  belief,  332. 
pretended  right  of,  457. 

price  named  by  third  person,  at,  162,  163,  165, 185. 
proprietor,  by  direction  of,  160. 
public-house,  of,  494. 

purchaser's  lien,  in  enforcement  of,  553,  653. 
railway,  of,  534. 

reservation  of  right  to  bid  at,  334,  336. 
reserved  price,  subject  to,  335, 336,  419. 
share  in  partnership  bnsineBS,  of,  178. 
BHARBfl  (^.v.),  of,  655  et  seqq, 
SBXB  {q.v,),  of,  678  e6  segq. 
ship  and  freight,  of,  378. 
stock  in  public-house,  of,  494. 
stranded  ship,  of,  418. 
such  interest  as  vendor  has,  of,  402,  591. 
third  party,  to,  precluding  specific  performance,  454,  586. 
trustee,  by,  159,  190,  192. 
vendor's  lien,  in  enforcement  of,  533. 

share  and  interest,  of,  157,  593. 

whole  interest,  of,  170. 
wharf,  550,  551. 

with  aU  faults,  321,  332,  401,  402. 
without  reserve,  333  et  wqq^, 

SALE  OF  LAND  BY  AUCTION  ACT,  1867, 
sections  4 — 6. . .  335. 
section  7... 419. 

SALES  OF.BEYEBSIONS  ACT,  212. 

SOOTOH  LAW, 

as  to  implement,  3. 
building  contracts  enforced  by,  46. 
jtu  qwMiifJvm  tertio  recognised  by,  85  n. 
part  performance  in,  269. 

SEAL, 

required  as  legal  evidence  of  some  contracts,  126,  297  et  9eqq. 
want  of,  where  pert-performance,  276. 


[The  figures  refer  to  the  pages.]  811 

SEOEET, 

guarantee,  189. 
medicine,  40,  678. 
purchase,  98. 
trust,  98. 

SEPARATE  FBOFEBTY, 

after-aoqnired,  687,  690. 
agreement  for  settlement  of,  687. 
contractoal  oapaoify  as  to,  686 — 690. 
liabiHty  as  to,  686—690. 
free  from  restraint  on  anticipation,  a  condition  of  contractual 

capacity  under  Married  Women's  Property  Act,  1882... 689. 
legal  personal  representatire,  how  situated  as  to,  688. 
of  a  married  woman,  686 — 690. 
only,  affected  by  Marrtkt)  WoiCEir's  Pbopebtt  Aot,  1882  (q.v,), 

688. 
presumption  as  to,  687. 
restriction  against  anticipation  of,  687. 
settlement,  imder,  how  affected  by  llarried  Women's  Property 

Act,  1882... 687. 

And  9ee  ^ATtTtnen  WOMAN. 

SEPAEATION, 

breach  of  corenant  in  deed  of,  restrained,  54. 

trifling,  444. 
contract  for  future,  imenforceable,  691. 

present  and  not  periodic,  enforceable,  691. 

specific  performance  of,  694. 
effect  of  the  Act  36  Yict.  c.  12,  upon  contracts  for,  694. 
essentials  of  valid  contract  for,  691,  692. 
execution  of  deed  of,  54. 
good  consideration  in  contract  for,  692. 
injunction  against  breach  of  contract  for,  525. 
provisions  as  to  care  of  children  in  contracts  for,  693. 
simple  contract  between  husband  and  wife  for,  692. 
specific  performance  of  contract  for,  694. 
usual  clauses  in  deed  of,  692,  693. 

SEQUESTRATION, 

enforcement  of  order  by,  531. 

SEEVICE, 

contract  for,  48—51, 123,  203,  390.    And  aee  HraiNa  aivd  Seryioe. 
of  writ  of  summons,  57. 

SET-OFF,  99. 

of  amoimt  of  deterioration  against  interest,  632. 

SETTINa  ASIDE,  468--488.    See  BESOlssioir. 

SETTLED  LAND  ACT,  1882, 

want  of  trustees  for  purposes  of,  615. 
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SETTLEMENT, 

agreement  to  make,  69,  70,  687. 

anticipation,  restriotiYe  of,  how  affected  by  Married  Women's 

Property  Act,  1882... 687. 
contract  to  make,  69,  70,  687. 
married  woman,  respecting  the  property  of  any,  687. 
validity  of,  against  married  woman's  antenuptial  debtSy  687. 

creditors,  687. 

SHAEXNG  HANDS 

oyer  a  bargain,  10. 

SHARES, 

action  by  yendor  against  purchaser  of,  34. 
agent's  fraud  in  procuring,  345,  346. 
allotment  of,  after  withdrawal  of  application,  135. 
call  made  on,  before  contract,  666,  667. 
calk,  contract  to  accept,  in  payment  of,  455. 
company,  action  by,  against  person  agreeing  to  take,  43. 
contract  to  sell,  34,  35,  655  et  9eqq. 
conyersion  of  loan-notes  into,  495. 
damages  for  non-allotment  of,  582,  583. 
direction  to  execute  transfer  of,  655. 
dividends,  receipt  of,  on,  343. 
election  to  rescind  contract  to  take,  342. 
forfeiture  of,  495. 

form  of  judgment  in  action  on  contract  for  sale  of,  655. 
FBATTD  (^.t;.)  in  inducing  contract  to  take,  342. 
further  assurance  of,  433. 

indemnity  against  loss  from  contract   to  take,  346,  663 — 667, 
670. 
in  respect  of  calls  on,  655. 
inquiry  as  to  title  {q,v,)  to,  591,  666. 
intermediate  parties  to  sale  and  purchase  of,  664. 
MISBEFBESENTATI0I7  (g.v.)  inducing  purchase  of,  304,  308,  309, 

342. 
new  contract  arising  out  of  sale  of,  660 — 663,  666. 

assented  to,  where,  665. 
non-registration  of  transfer  of,  665. 
novation  in  sale  of,  476. 

objections  to  name  of  ultimate  purchaser  of,  658 — 662. 
original  purchaser  of, 

his  liability,  661,  662,  664,  665. 

how  discharged,  476, 661—665. 

nominee  of,  need  not  be  a  sub-vendee,  662. 

not  a  guarantor  of  sub-vendees'  contracts,  661. 
plaintiff  only  equitably  entitied  to,  666. 
proposal  to  take  allotment  of,  132. 
prospectus,  purchased  upon  faith  of,  309. 
recovery  back  of  price  of,  667. 
rectification  of  register  of,  516,  517. 
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SHAECEB'-eoniinued. 

registered  in  third  person's  name,  666. 
registration  of  transfer  of,  655,  657,  660. 
guaranteed,  665. 

purchaser's  duty  to  procure,  667—669. 
refused  by  directors,  667,  669. 
yendor's  obligation  as  to,  667 — 669. 
-winding-up  intervening  before,  669,  670. 
rescission  of  contract  to  take,  342 — 344. 
Stook  Exchakqb  {q,v.),  sold  on  the,  656  tt  aeqq, 
sub-yendees  of,  660,  662,  665. 
third  person  adopting  contract  for  purchase  of,  665. 
ultimate  purchaser  of,  657  et  seqq, 

must  be  capable  of  contracting,  661. 

unobjectionable,  662. 
must  hare  authorised  original  purchaser  to 

bind  him,  661,  662. 
time  for  objecting  to  name  of,  658,  660 — 662. 
undiyided,  contract  for  sale  of,  377,  378. 
ivdnding-up,  contracted  for,  after,  344,  417. 

before,  423,  664,  669,  670. 
withdrawal  of  application  for,  135. 

SHIP, 

alteration  of,  contract  for,  381. 

charter,  nnder,  393. 

contract  relating  to  proceeds  of  sale  of,  682. 

equities  enforceable  against  owner  and  mortgagee  of,  680,  682. 

executory  contract  to  transfer,  682. 

foreign,  683. 

freight,  sold  with,  378. 

injunction  against  remoying,  56. 

legislation  affecting  contracts  as  to,  679 — 683. 

persons  qualified  to  be  owners  of,  680. 

registration  of  ownership  of,  679,  680. 

sale  of,  imports  no  warranty  of  condition,  418. 

trust  of,  679. 

who  may  sue  on  contract  relating  to,  680. 

within  tiie  principle  applied  to  unique  articles,  38. 

SIDING, 

contract  relating  to,  47,  277,  387. 

SIGNATUSE, 

actual  writing  of  name,  or  equiyalent  act,  by,  243  et  »eqq. 

affidavit,  in,  243. 

AGENT  (g.v.),  by,  244. 

articles  of  association,  of,  247. 

authentication  of  entire  instrument  by,  243,  247. 

beginning  of  letter,  where  name  written  at,  243. 

concluded  contract  at  time  of,  238. 
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SIGNATUBE— oonftntieef. 

different  intent,  "with,  244  ei  iegq. 

erents  subsequent  to,  420. 

incidental  introduction  of  name,  by,  244  et  9eqq, 

initials,  by,  244,  246. 

intent  to  sign,  bow  it  affects,  244  et  Beqq, 

mark  of  marksman,  by,  243. 

minute-book,  in,  246. 

one  party,  by,  138,  220,  242. 

paper  referred  to  for,  253  et  seqq.,  256. 

pencil,  in,  243. 

printed  name  regarded  as,  243. 

procedure,  when  matter  of,  235  n. 

required  as  legal  eyidenoe  of  some  contracts,  126. 

stamp,  by,  243. 

subscription  distinguished  from,  243. 

suggestion  as  to  the  true  principle  with  regard  to,  247. 

telegram,  in,  244. 

witness,  as,  244. 

SILENOE, 

FBAT7D  {q»v.),  generally  is  not,  303,  325,  329  et  $«qq. 

may  be,  327,  328. 
hardship,  amounting  to,  187. 
lessee,  of,  333. 
lessor,  of,  330. 
misrepresentation,  generally  does  not  amount  to,  303. 

may  amount  to,  303,  304. 
mine,  as  to  existence  of,  331. 
mortgagee,  of,  331. 
purchaser,  of,  331. 
unfair,  187,  333. 
vendor,  of,  303,  328,  830. 
Tender's  solicitor,  of,  304. 

SOLIOITOE, 

acting  for  both  parties,  187. 

approyal  of  title  by,  condition  for,  240  n. 

biddings  by,  187. 

misinforming  render,  333. 

purchase  by,  from  client,  411. 

sale  of  business  of,  42. 

Statute  of  Fbattds  (9.v.)>  ^o^  agent  within,  251,  252. 

stakeholder,  when,  122. 

subsequent  negotiation  by  plaintiff's,  268. 

**  to  prepare  contract,"  242. 

SPECIAL  CASE, 

decision  in,  tantamount  to  decree  for  speoifio  petlormanee,  614  n. 
stated  in  action,  613. 
title,  as  to  question  of,  414. 
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8PE0IPI0  BNPOECEMENT, 

of  COMPROMISE  (?.v.)>  ^3>  695—698. 
of  contract  to  divide  estate,  23. 

to  grant  underlease  for  tmspedfied  term,  172. 

8PE0IPI0  PEEFOEMANCE, 
abatement,  with,  361. 
adjudged  by  a  Court  Christian,  13. 
agent  alone  defendant  to  action  for,  120. 
approaches  to,  at  Common  Law,  5. 
bill  of  complaint,  formerly  sought  by,  512. 
bond  given  before  marriage,  of  contract  evidenced  by,  25. 
breach  of  trust.  Court  will  not  decree,  of,  189,  190. 
charterparty,  of,  35  n. 
Common  Law  {q.v.)  remedy,  where 

adequate,  30  et  9eq, 

inadequate,  27. 

lost  by  default  of  plaintiff,  22. 

unayailable,  23,  25. 

wanting,  21. 

OOMFBOMISB  (<?.V.),  of,  23. 

consideration  a  future  act,  where,  381. 
contract  for  separation,  of,  694. 
contract,  of,  to  compromise,  695 — 698. 

convey  by  a  particular  day,  25. 
dismiss  proceedings,  527. 
employ  as  broker,  395. 
grant  imderlease,  172. 
sell  at  a  valuation,  166, 167. 
covenant  for  further  assurance,  of,  454. 

to  renew  lease,  of,  443. 
damages  in  substitution  for,  582,  583. 
defined,  2,  3. 
discretionary,  when,  582. 
disentail,  of  contract  to,  53. 
distinguished  from  cases  of  constructive  trust,  17. 

delivery  of  chattel  in  epecU^  17. 
equitable  charge,  17. 
peorformance  of  trust,  17. 
specific  relief  on  an  executed  contract,  16. 
early  jurisdiction  in,  716 — 718. 
Ecclesiastical  Courts,  former  jurisdiction  of,  in,  8. 
enforcement  of  judgment  for,  against  a  married  woman,  689. 
farming  lease,  of  covenants  in,  40. 
foreign  government,  against,  54. 
formerly  refused,  though  Court  in  favour  of  title,  406. 
former  practice  of  sending  parties  to  Law,  in  connection  with,  26. 
fraud,  a  bar  to,  324,  325,  339,  347. 

of  stranger,  whether  a  bar  to,  337,  338. 
HARDSHIP  (g.v.)  preventing,  187,  194—203,  223. 
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SPEOTBTO  PEEFOEMANOE— wwftnuw?. 
heir,  decreed  against,  25. 
how  oonrerBe  to  rescifision,  310,  315. 
incomplete  gifts,  of,  not  enforced,  205. 
infant,  against,  124,  215. 

iNXUiroTioir  (?*v.),  enforced  by,  393 — 397,  519  et  eegq. 
jealousy  of  Oommon  Law  Courts  as  to,  12. 
judge's  order,  of,  127. 
ruBJBDicmoK  {q*v,),  in,  8, 15,  16,  20. 

defendant  not  within  the,  against,  56. 

discretionary,  118,  180. 

earliest  trace  of,  8. 

extraordinary,  18,  180,  589. 
lease,  of  contract  for,  from  tenant  for  life  and  remainderman,  217. 
of  contract  to  grant,  45. 
of  covenant  in  superior,  171. 
leaseholds,  of  contract  to  advance  on  security  of,  24. 
Lord  Thurlow  on  the  doctrine  of,  22. 
married  woman,  trustee,  against,  216. 

by,  216. 
Married  Women's  Property  Act,  1882,  as  to,  689. 
may  be  resisted,  when  right  of  rescission  gone,  339. 
nusconduct  of  stranger,  whether  a  bar  to,  338. 
miarepresentation  always  fatal  to,  307,  338. 
mistake,  a  defence  to,  337. 

a  ground  for  refusing,  357  et  teqq,,  695. 
in  law,  notwithstanding,  368. 
money,  of  agreement  to  lend  or  pay,  7. 
mortgage,  of  contract  to  execute,  23. 
mutual,  32. 

contract  must  be  for,  115. 
necessitated  by  complication  of  English  titles  to  land,  15. 
non-disclosure,  when  fatal  to  claim  of,  326. 
non-performance  of  representation,  a  defence  to  action  for,  429. 
office,  of  grant  of  confidential,  216. 
origin  of  the  jurisdiction  in,  8. 
parol  variation,  with,  373. 
particular  covenant  of,  385. 
peculiar  to  English  jurisprudence,  4. 
piecemeal,  377,  382. 
pre-emption,  of  right  of,  23. 
promptly  sought,  must  be,  502,  503. 
purchaser  seeking,  against  married  woman  (P),  216  n. 
rectification  and,  375. 

representativee  of  deceased  contractor,  against,  263,  264. 
reversions,  of  contract  for  sale  of,  213. 
sale  of  shares,  of,  518,  519. 

Scotland,  defendant  domiciled  or  ordinarily  resident  in,  57. 
secret  guarantee,  of,  189. 
stranger,  fraud  or  misconduct  of,  whether  a  bar  to,  337,  388 
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ml^pana  in  relation  to,  14. 
8T7FFBES8IO  VBBi  {q,v.)  preventing,  187. 
trustee  in  bankruptcy,  against,  438,  439. 
VBNDOB  AND  PURCHA8BE  {q.v.)  summons  instead  of  action  for,  515, 

516. 
verbal  agreement,  of,  272. 
when,  of  right,  19. 
where  Court  will  interfere  in,  21,  695,  698. 

not  interfere  in,  21,  30,  502,  570,  705. 
where  no  damages  recoverable,  26. 
with  parol  variation,  358. 
And  see  Perfobhakce. 

8PE8  SUCCESSIOmS, 
contract  as  to,  23. 

SPIEITUAL  COUETS,  12.    And  see  Couetb  Cheistiak. 

STAEEHOLDEE, 

absconding,  647. 

deposit,  liable  to  make  good,  121. 

threatening  to  pay  over,  121. 
when  a  party,  121,  122. 

not  agent  of  vendor,  122. 

STATEMENT, 

what  amounts  to  untruth  of,  304,  328. 

STATEMENT  OP  CLAIM.    5«j  PLEADiwa. 

STATION, 

breach  of  contract  to  erect,  587. 

STATUTE, 

jurisdiction  taken  away  by,  53. 

STATUTE  OP  FEAUDS, 

acceptance  in  writing,  where  and  where  not  necessary  to  satisfy, 
138,  139. 
of  goods  imder  17th  section  of,  270. 
admission  in  pleadings  an  exception  to,  261,  264,  291. 
benefit  of,  how  claimed,  236. 
case  taken  out  of,  by  admission,  261—264,  291. 

fraud,  264—268. 
mistake,  374. 

part-performance,  268—296,  475. 
sale  by  the  Court,  261,  262. 
contract  within,  how  pleaded,  261. 
default  in  pleading,  236. 
defence  of, 

answer,  by,  236. 
demurrer,  by,  236. 
plea  alone,  by,  236. 

F.  3g 
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STATUTE  OF  FBAJTDS—continwd. 
defence  of — continued. 

plea  and  answer,  by,  236. 
present  practice,  under,  236. 
defendant's  sitoation  not  affected  by,  350. 
foreign  contracts  affected  by,  235. 
formal  contract  intended,  where,  239  et  seqq, 
formality  not  required  by,  237. 

fourth  section  of,  affects   not   the   contract,  but  the  right  to 

sue,  234. 
part-payment  under,  283. 
quoted,  234. 

refers  not  to  the  solemnities,  but  to  the  pro- 
cedure, 235. 
FRAUD  (^.v.)  an  exception  to,  264  et  seqq. 
marriage,  where  written  memorandum  of  contract  after,  260,  261, 

268. 
marriage  contracts  are  within,  268,  285. 
memorandum  within,  must  be  evidence  of  concluded  contract,  238. 

leaye  nothing  open,  159,  160,  237. 
mere  agreement  to  lend  or  pay  money,  does  not  apply  to,  24. 
MISTAKE  (^.v.)  an  exception  to,  350,  351,  374. 
nature  of  document  immaterial  with  regard  to,  237. 
object  of,  237. 

one  paper,  does  not  require  contract  to  be  contained  in,  253. 
FART-FEKFORMANCE  (^.v.),  an  exception  to,  268  et  seqq,t  475. 
pleadings,  must  be  expressly  raised  in,  236. 

none,  how  to  be  raised  where,  236. 
RATIFIOATIOK  (^.v.)  taking  contract  out  of,  249. 
sale  by  the  Court  an  exception  to,  261,  262. 

public  auction  does  not  take  case  out  of,  262. 
satisfied,  how,  159,  237  et  aeqq,,  259. 
siONATTTRE  (^.v.)*  what  required  by,  126,  220,  238. 
subsequent  parol  contract,  a  bar  to  performance  of,  372,  373. 
treaty  in  regard  to,  239. ' 
weapon  of  defence,  a,  245. 
wills,  as  to,  268. 
And  8€e  Ixcomflstekess. 

STATUTE  OF  LIMITATIONS, 

interest,  as  to,  647. 

STATUTES, 

Appellate  Jurisdiction  Act,  1876,  (39  &  40  Yict.  c.  59,)  s.  17... 

530  n. 
Arbitration  Act,  1889,  (52  &  53  Yict.  c  49,)  s.  4... 704. 
Bankrupt  Law  Consolidation  Act,  1849,  (12  ft  13  Yict.  c.  106,) 

s.  146... 439. 
Bankruptcy  Act,  1883,  (46  &  47  Yict.  c.  57,)  s.  55...  104,  439,  488. 
Bill  of  Braoery  and  Buying  of  Titles  (32  Hen.  Ym.  o.  9)...  101, 

457. 
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Chancery  Procedure  Act,  1852,  (15  &  16  Vict.  o.  86,j  s.  49... 76. 
Clandestine  Marriages  Act,  (26  Qeo»  U,  c.  33,)  s.  13... 8. 
Common   Law   Procedure  Act,   1854,  (17  &  18  Yict.  c.   124,) 

8.  11. ..704. 

it  ft  ti  ,,  8.  Ii2...l00. 

19  )»  >>  ,)  8.  09...0. 

tt  St  II  II  88.  79,  ol,  82... 528. 

Companies  Act,  1862,  (25  &  26  Yict.  c.  89,)  s.  35... 517,  518. 
I)  tt         II  II  II     88.  lol,  153... 670. 

„    1867,  (30  &  31  Yict.  c.  131,)  s.  37.. .299. 

II  II  II  II  II  8.  Oo...t5^o. 

Companies  Clauses  Consolidation  Act,  1845,  (8  &  9  Yict.  c.  16,) 

8.  97... 297,  298. 
ConyeyancingandLawof  Property  Act,  1881,  (44  &  45  Yict.  c.41,) 

8.  14...  445. 
Conveyancing  Act,  1882,  (45  &  46  Yict.  c.  39,)  s.  9... 252. 
County  Courts  Act,  1888,  (51  &  52  Yict.  c.  43,)  s.  67... 516. 
Custody  of  Infants  Act,  1873,  (36  Yict.  c.  12,)  s.  2... 694. 
Debtors  Act,  1869,  (32  &  33  Yict.  c.  62,)  s.  5... 689. 

11  |}  ,,  }|  8.  %}..,OZu% 

,,  ,,  ,,  ,,  B.  0...40X  n. 

Fines  and  Eecoyeries  Abolition  Act,  (3  &  4  Will.  lY.  c.  74)... 53, 

684,  685. 
Further  Encouragement  of  British  Mariners,  [1794]  (34  G^.  DI. 

c.  6a,)  8.  14... 681. 
Further  Increase  and  Encouragement  of  Shipping  and  Navigation, 

[1786]  (26  Geo.  HI.  c.  60,)  s.  17... 680. 
Judicature  Act,  1873,  (36  &  37  Yict.  c.  66,)  s.  16... 584. 

„  „  „  „  8. 24 (5)... 526, 527, 530. 

„  „  „  „  8. 24 (7)... 375, 584, 698. 

II  fi  II  11  8.  24  (8). ..528. 

II  II  II  II  s.  25  (7)... 490. 

,,  ,,  ,,  ,,  8S.     OV,     iyXm  mtOX^t 

,,  ,,  ,,  ,,  8.  7o...O«9,  Oo4. 

„    1875,  (38  &  39  Yict.  o.  77,)  s.  10.. .490. 
„  „  „  „  8.  11.  ..512, 513. 

Lands  Clauses  Consolidation  Act,  1845,  (8  &  9  Yict.  o.  18). ..52,  58 

—61,  164,  165,  275,  455,  639,  650. 
Land  Transfer  Act,  1875,  (38  &  39  Yict.  c.  87,)  s.  93... 84,  90,  415, 

516. 
I,  II  II  II  s.  94... 516. 

Lord  Cairns'  Act,  (21  &  22  Yict  c.  27,)  s.  2. .  .45, 154, 388, 582  et  aeqq. 
Lunacy  Act,  1890,  (53  Yict.  c.  5,)  as.  133  et  $eqq,... 125,  455. 
Married  Women's  Property  Act,  1882,  (45   &  46  Yict.  c.  75,) 
8.  l,sub-s.  2... 686,  687. 
,,     sub-8.  3... 687. 
„     8ub-s.  4...687. 
8.  19... 687,  689. 
8.  23... 688. 

362 
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Merchant  Shipping  Act,  1854,  (17  &  18  Vict,  c  104,)  as.  65— 57... 679. 
,,  „  Amendment   Act,  1855,  (18  &  19  Tict 

c.  91,)  8.  11...679n« 
„  „  Amendment   Act,  1862,  (25  &  26  Yict. 

c.  63,)  8.  3... 679. 
Bailways  Construction  Facilities  Act,  1864,  (27  &  28  Yict.  c.  121,)... 

108. 
Begistering  of  British  Vessels,  [1825]  (6  Geo.  IV.  c  110,)  s.  31... 681. 
„  „  [1833]  (3  &  4  Will.  rV.  c.  65,)  s.  31 

...681. 
[1845]  (8  &  9  Vict.  c.  89,)  ss.  34,  37 

...681 
„  „  Vessels  [1823]  (4  Geo.  IV.  c.  41,)  s.  29.. .681.  , 

Sale  of   Land  hy  Auction  Act,  1867,  (30  &   31  Vict.  c.  48,)  I 

ss.  4— 6... 335,  336.  ' 

B.  7... 419.  I 

Sales  of  Beyersions  Act  (31  Vict.  o.  4). .  .212.  i 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38)... 615.  I 

Sir  George  Turner's  Act  (13  &  14  Vict.  c.  35)... 415  n.,  514  n. 
Solemnization  of  Marriages  (England)  Act,  (4  Geo.  IV.  c.  76,) 

S.  iS7...o. 

Statute  Law  Beyision  and  Ciyil  Procedure  Act,  1883  (46  &  47  Vict. 

c.  49)... 6,  514. 
Statute  of  Frauds,  (29  Gar.  11.  c.  3,)  ss.  4,  17...  138,  234  et  aegq. 

Limitations,  (3  &  4  WiU.  IV.  c.  27,)  s.  42... 647. 
Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31)... 228. 
Trustee  Act,  1850  (13  &  14  Vict.  c.  60,)  s.  7... 92. 

„  1888,  (51  &  52  Vict.  c.  59,)  s.  3...  192. 

Vendor  and  Purchaser  Act,  1874,  (37  &  38  Vict.  c.  78,)  s.  2...  170, 

536,  602,  603. 


}>  it  a  i9  tt 

STAY  OF  PEOOEEDINGS,  526,  527,  532,  698,  704. 

STEWAED, 

made  a  party,  74. 

STOOE, 

Goyemment,  26,  30,  33. 

life  interest  in,  contract  to  sell,  33. 

Neapolitan,  33. 

purchase  of,  contract  for,  26. 

South  Sea,  33. 

transfer  of,  contract  for,  33. 

York  Building,  34. 

STOCK  EXCHANGE, 

account  (or  settling)  day  on  the,  657 — 660. 
brokers  on  the,  656  et  seqq. 


8.  9... 514 — 
516,  610,  649. 


[The  figures  refer  to  the  pages.]  821 

STOCK  EKCHANQB-continued. 
contracts  on  the, 

for  cash,  656. 

for  the  account,  657. 
customs  of  the,  656. 
jobbers  on  the,  656  et  seqq, 

HiSREFRESENTATiOK  (^.v.)  to  the  Secretary  of  the,  309. 
name  day  on  the,  77,  657. 
noyation  in  sales  on  the,  77,  661  et  seqq. 
peculiarity  of  contracts  on  the,  661. 
registration  of  transfer  of  shares  sold  on  the,  667 — 671. 
statement  of  the  practice  on  the,  657 — 660. 
And  see  Shabes. 

STRANGEB, 

acceptance  by  unauthorized,  137. 
agency,  in  cases  of,  86. 
assignee  imder  insolvency,  81. 
ceeiui  que  trust  of  contractor,  86. 
change  of  condition  in  life,  where,  88. 
claiming  adyersely  to  contractors,  81. 
claiming  benefit  resulting  from  the  contract,  89. 
conscience  of,  affected  by  notice,  88,  89. 
effect  of  acceptance  by,  in  preventing  withdrawal,  137. 
executed  contracts,  in  cases  of,  86. 
FBATTD  (g.v.),  by,  337. 

generally  cannot  be  sued  for  performance,  74. 

sue  for  performance,  73,  85. 
Land  Transfer  Act,  1875,  as  to,  90. 
marriage  contract,  person  claiming  imder,  87. 
misconduct  of,  338. 
near  relationship,  in  cases  of,  87. 

person  in  actual  possession  affected  by  rehef  claimed,  89. 
possessed  of  subject-matter  of  contract  with  notice,  88,  89. 
possession  of,  278. 
preventing  performance,  486. 
representations  by,  149. 
Scotch  law  as  to,  85  n. 
solicitor,  85. 

sued  for  performance,  88 — 90. 
suing  for  performance,  85 — 88. 
taking  benefit  imder  contract,  85. 
withdrawal  of  offer,  711 — 713. 

STJBJECT-MATTEB, 

ascertainable,  though  not  ascertained,  154,  156. 

connected  with  daim,  must  be,  155. 

daily  variation,  exposed  to,  494. 

DEScaiFnoF  {q.v.)  of,  158. 

different  contracts  relating  to  same,  177. 

xuEcnoK  (j.v.),  ascertained  by,  157i 
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SIJBJECT-MATTEE--«)««*Viued. 

event  prior  to  contract,  destroyed  by,  416 — 418. 

materially  affected  by,  416. 
subsequent  to  contract,  destroyed  by,  420  et  m^.,  670. 
extrinsic  evidence  (9. v.)  as  to,  155. 
lapse  of  time,  extinguished  by,  424. 
misstatement  of,  483. 
non-existent  at  date  of  contract,  183. 

suit,  410. 
not  originally  within  the  jurisdiction,  54. 
question  as  to  existence  of,  precluded  by  contract,  418. 
TIME  {q.v,)  essential  from  nature  of,  494,  495. 

UNCEKTAINTY  (7. 1'.)  aS  to,  183. 

SUB-LESSEE, 

how  far  subject  to  covenants  in  superior  lease,  171. 

SUBMISSION,  699— 702.    5c«Awabd. 

SUB.  MORTGAGEE, 
plaintiff,  97. 

SUBPCENA, 

remedy  by,  instead  of  excommunication,  14. 

SUB-PUEOHASEE, 
lien  of,  650. 
suit  by,  79. 

SUBSEQUENT  CONDUCT, 

of  parties  considered,  293. 

SUBSEQUENT  EVENTS, 
estoppel  by,  258. 

generally  cannot  make  a  contract  harsh,  194,  196. 

unfair,  180. 

LETTEKS  {q^V.),  257. 

when  a  groimd  for  resisting  performance,  195 — 199,  420—422. 
when  not  a  groimd  for  resisting  performance,  422  et  $eqq. 

SUCCESSION, 

contract  concerning  hope  of,  23,  672. 
And  see  Expectancy. 

8U0GESTI0  FALSI,  325,  332,  545 n. 

SUPPLEMENTAL, 
abstract,  615. 
biU,  653. 

contract,  waiver  of  right  evidenced  by  silence  of,  602. 
decree,  584. 

8UPPRE88I0  VERI,  325,  545  n. 

renewal  of  lease,  in  obtaining,  187. 
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SUEPEISE, 

where  there  are  cireiimstances  of,  186,  653. 

SUEEENDEE. 

oontraot  to  procure,  553. 

of  lease,  part-performanoe,  290. 


TENANCY, 

contract  for  yearly,  30. 
inisrepreeentation  as  to,  563. 
substituted,  473. 
unascertained,  sale  of,  497. 

TENANT  FOR  LIFE, 

compensation,  decreed  to  make,  564,  565. 

contract  by,  for  sale  of  fee,  567. 

excess  of  power,  contracting  for  lease  in,  221 — 223,  570. 

leasing  power,  contracting  under,  217. 

Lord  Bedesdale  on  contracts  by,  221. 

mining  lease,  decreed  to  execute  contract  for,  202. 

mistake  of,  354. 

remainderman,  contracting  prejudicially  to,  188,  222,  272,  567. 

reyersioner,  concurring  with,  211. 

specific  performance  against,  215. 

trustee,  purchasing  from,  326  n. 

TENANT  IN  COMMON, 

in  tail,  contract  for  sale  by,  458,  459. 
possession  as,  with  vendor,  644. 

TENANT  IN  TAIL, 

disposition  of  land  by,  53,  79. 

issue  in  tail  not  botmd  by  contract  of,  459. 

tenant  for  life's  contract,  cannot  enforce,  215. 

And  see  MVTUAUTY  ;  EEMAINDEBMAlf. 

TENUEE, 

ascertainment  of,  157. 

compensation  for  difference  of,  551,  552,  559. 

TEEM, 

essential  or  non-essential,  431. 
expiration  of,  before  hearing,  424. 
IMPLIED  (jf.v.),  169—179,  428. 
inexactly  caUed  condition,  536. 

KEGATIVB  (g.V.),  390. 

supplied,  by  construction,  expression,  or  inference,  172,  428. 
unenforceable,  all  on  plaintiff's  side,  396. 
years,  of,  commencement  of,  168,  172. 
AndseeliEASE;  Febfobmance. 
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THEATEE, 

contract  to  let  box  in,  200. 

perform  at,  176,  390,  714. 
misrepreeentation  as  to  profits  of,  321. 

THIRD  PAETY, 

fraud  or  misconduct  of,  338. 

TIMBEE, 

future  time,  to  be  out  down  at,  387. 
injunction  against  cutting,  523. 
instalments,  to  be  paid  for  by,  387. 
purchase  of,  contract  for,  25,  363. 
supply  of  particular,  contract  for,  38. 
title  to  land,  title  to,  379. 

TIME, 

abstract,  for  delivery  of,  493,  500,  628. 
allowed  for  completion  of  title,  608. 
annuities  on  lives,  in  contract  for  granting,  494. 
Chapter,  in  purchase  from,  497. 
coal,  in  contract  for  supply  of,  495. 
commercial  enterprise,  where  object  of  contract  is,  494. 
Common  Law,  at,  489. 

COMPLETION  (2.V.),  specified  for,  493,  497,  500,  629. 
condition  as  to,  must  be  dear,  492,  494  n. 
contract  substantially  executed,  where,  505. 
crossings,  for  directing  the  making  of,  503. 
daily  variation,  where  subject-matter  is  exposed  to,  494. 
delivery  of  objections,  for,  497,  542,  543. 
deposit,  for  pa3nnent  of,  492. 

election  between  pa3nnent  into  Court  and  giving  up  possession, 
for,  643. 
to  rescind,  for  exercise  of,  341 — 344. 
equitable  title,  where  plaintiff  is  relying  on,  505. 
Equity,  how  regarded  in,  489,  492. 
essentiality  of,  489  et  aeqq, 

conditions,  by  the,  492. 

evidence,  a  matter  for,  511. 

implied,  493  et  $eqq, 

intention  of  the  parties,  by,  481,  492. 

original,  491. 

some  of  the  conditions,  as  to,  498. 

subject-matter,  from  nature  of,  493—496,  501. 

surrounding  circumstances,  from,  496. 

waived,  421,  508—511. 

without  delay,  to  be  losiBted  on,  491. 
express  condition  as  to,  492,  493. 
extension  or  giving  of,  510. 
going  concern,  in  contract  relating  to,  494. 
government  Stock,  on  purchases  of,  494. 
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TDSE^continued. 

Hardfihip  resulting  from  disregard  of,  497. 
Judicature  Act,  1873,  as  to,  489,  490. 
laches,  in  relation  to,  501  etseqq. 
lapse  of,  a  defence,  281,  489  et  8eqq, 
letters-patent,  in  contract  relating  to,  494. 
mere  claim  or  protest,  in  cases  of,  508. 
mills,  where  land  purchased  for  erection  of,  494. 
MINES  {q*v.),  in  contracts  relating  to,  494,  501. 
negotiation,  pending,  506. 
no  general  right  to  limit,  499. 
non-essential,  489,  490,  496. 
not  allowed  for  completion  of  title,  608. 
notice  limiting,  495,  499—501. 

parol,  501. 

previous  refusal  to  remoye  objection,  after,  500. 

reasonableness  of,  495,  499 — 501. 

unequivocal,  501. 

unreasonable,  500. 
option,  in  contract  giving,  495,  496,  498  n.,  503  n.,  504. 
part-i>erformance,  in  cases  of,  281. 
payment,  for,  133,  510,  511. 
possession,  after  default  as  to  taking,  510. 

where  stipulation  for  taking,  496. 
where  tenant  is  in,  505. 
possibility  of  postponement  contemplated,  where,  497. 
primd  facie  non-essential,  489. 
public-house,  in  contract  relating  to,  494. 
purchase-money,  for  payment  of,  492,  493. 
Bailway  Act,  where  land  taken  imder,  508. 
reasonable,  performance  within,  490. 
reference  back  of  certificate,  in  cases  of,  611. 
renewal,  in  respect  of  coyenants  for,  492. 
requisitions,  for  sending  in,  498. 
reyersionary  interests,  in  sales  of,  493,  497. 
right  to  rescind,  for  exercise  of,  478. 
shares,  in  contracts  relating  to,  495. 
waiver  of,  421,  508  et  seqq, 

distinguished  from  waiver  of  act,  511. 
where  it  does  not  run,  505  et  aeqq, 
works,  in  contracts  relating  to,  494. 
And  see  Delat. 

TITHB, 

compensation  for,  552,  574,  581. 

contract  for  sale  of,  555. 

estate  sold  as  free  from,  552,  556,  581. 

rent  charge,  contract  modelled  for  pa3nn6nt  of,  459. 

TTTLB, 

absence  of  notice  of  incumbrance,  dependent  on,  409. 
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TITLE-canttnued. 

acceptance  of,  420,  603,  652. 

worked  by  aots  of  owmsBSHiP  ($.v.)i  ^^* 
accepted  under  common  mistake,  593. 
accordance  with  conditions,  in,  596. 
acquired  subsequently  to  the  sale,  218,  609. 
acts  of  purchaser  before  knowledge  of  objection  to,  598,  601  ei  seqq, 

with  knowledge  of  curable  objection  to,  218, 596 — 

601. 
incurable        „        598, 601. 
admission  of,  597,  642. 
aliunde,  shown  not  to  be  good,  603. 
OERTIFIOATE  (^.v.)  against  or  for,  611  et  seqq. 
chambers,  made  out  in,  622. 

claim  for  compensation  {q*v.)  inyolying  objection  to,  579. 
commence  tn/u^uro,  to,  426. 

conditional  contract  made  absolute  by  Tender's  acquiring,  218. 
conditions  limiting,  543. 

hardship  of,  when  not  to  be  considered,  596. 
costs,  purchaser  ordered  to  pay,  after  decision  in  favour  of,  414. 
Cfrown  grant,  cured  by,  609. 
cured  by  purchaser's  own  act,  604. 
dealing  about,  after  day  for  completion,  509. 
decision  of  inferior  or  other  Court  as  to,  407,  409. 
defect  of,  discovered  by  purchaser,  after  rescission,  654. 

aliunde^  171,  595. 

disclosed  by  vendor  himself,  595. 
delay  in  accepting,  503. 
dependent  upon  general  law  of  land,  411. 

upon  general  rule  of  construction,  411. 

upon  oral  testimony,  409. 

upon  presumption,  409 — 412. 

upon  unknown  fact,  409. 
different  subject-matter  from  that  contracted  for,  relating  to,  398. 
dismissal  of  action  at  the  trial  for  want  of,  403,  589. 
doubtful,  amoTint  of  doubt  required  by  the  rule  as  to,  405. 

arguments  for  and  against  the  rule  as  to,  404,  405. 

former  and  present  tendencies  of  the  Court  in  cases  of, 
403  et  seqq. 

insufficient,  where,  506. 

nature  of  the  doubt  in  cases  of,  408. 

origin  of  the  rule  as  to,  403,  404. 

where  Court  would  consider  title  to  be,  408 — 410. 

not  to  be,  410—413. 
expense  of  showing,  532. 
finally  made  out,  420. 
good,  415,  536,  613—615. 
good  holding,  596. 
impHed  condition  for,  170,  172,  591. 
inquiry  as  to»  589  ei  segq.^  609,  666. 
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TJTLE-<onUnued. 

inquiry  into,  excluded,  536  n.,  591 — 594. 

limited,  593,  607. 

omitted,  606. 

precluded,  600. 

refused,  403,  606. 
ironworks,  to  shore  in,  699. 
legal  right  of  purchaser  as  to,  170,  536. 
lessor,  of,  170,  593—595. 
Lord  St.  Leonards'  view  as  to,  doubtful,  407. 
limitations  of  purchaser's  right  to,  172. 
litigation  probable,  where,  408. 
making  and  showing,  distinction  between,  615. 
marketable,  406. 
matters  connected  with,  606. 
of,  616. 

IflSEEFBESENTATION  {q.V.)  as  to,  317,  318. 

misstatement  not  amounting  to  an  objection  to,  577. 

necessary  party  to,  not  under  vendor's  control,  218,  403,  614. 

new,  609. 

obligation  to  disclose,  328. 

old  practice  of  Court  of  Chancery  in  disputes  as  to,  403  et  seqq. 

opinions  in  favour  of,  deference  to,  406. 

particular  objection  to,  598. 

plaintiff  wrongly  calling  for  lessor's,  saddled  with  costs,  24. 

pleading  facts  constituting,  597. 

possibility  of  fraud  in  extrinsic  facts,  where  there  is,  413. 

practice  as  to  inquiry  into, -605. 

present  rule,  403. 

preeumptiony  depending  on,  409. 

of  fact  fatal  to,  410. 
purchaser  having  no  objection  to  make  against,  589. 

investigating,  may  show  to  be  bad,  171, 603. 

precluded  from  objecting  original  want  of 
mutuality,  219. 
questions  of,  are  mixed  questions  of  law  and  fact,  317. 

defects  in  subject-matter  are  not,  398. 

distinguished  from  questions  of  conveyance,  613 — 615. 

evidence,  616. 

right  to  reednd  for,  480. 
REFERENCE  OF  (^.v.),  589  et  seqq. 
restrictive  stipulations  as  to,  591 — 593. 
shares,  to,  591,  666. 
special  case  on  question  of,  415. 
statutory  provisions  as  to,  do  not  preclude  purchaser  from  showing 

badness  of,  171,  603. 
suspicious  circumstances,  in  cases  of,  412  e^  seqq, 
time  for  completion  of,  when  and  when  not  allowed,  607,  608. 

when  shown,  inquiry  as  to,  606. 
validity  of  purchase  by  solicitor  from  client,  depending  on,  411. 
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TTELE— con^tniied. 

Yendob  and  Pueceaseb  Act,  1874  (^.v.)»  ^uider,  170,  iOS,  514, 

515,  536. 
yendor  showing  no,  608. 

cannot  rescind,  480. 

retain  deposit,  652. 
vendor's  obligation  to  show,  170,  618. 
voluntary  settlement,  depending  on  invalidity  of,  409,  412. 
WAIVER  (g.v.)  of,  171,  596  et  seqq, 
will,  depending  on  validity  of,  414. 
willing  purchaser  objecting  to,  219  n. 

TITLE  DEEDS, 

deposit  of,  as  indemnity,  25. 
order  for  delivery  of,  531. 
vendor  burning,  455. 
And  9ee  Deed. 

TRADE, 

covenant  not  to  carry  on,  65,  558. 

time  essential  in  contracts  as  to,  494. 
unions,  228. 

TEADE  UNION  ACT,  1871... 228. 

TBAJAN, 

Pliny's  letter  to,  9. 

TEANSFER, 

of  possession,  day  fixed  for,  651. 
of  8HAEE8  (q*v,)f  656  et  8eqq, 
of  SHIP  (g.v.)»  677—682. 

TRANSFER  OF  ACTION, 

Chancery  Division,  to,  512,  513. 

coTinterclaim,  upon,  513. 

CouirrY  CoTTBTS  (9.V.)*  ^  <^d  from^  516. 

TREATY,  127,  128.    See  Negotiation. 

TRUST, 

contract,  contrasted  with,  17. 

designed  to  give  effect  to  unenforceable  contract,  227. 

performance  of,  distinguished  from  specific  performance,  17. 

purchaser  precluded  from  objecting  to  breach  of,  191. 

raised  on  property  devised  or  bequeathed,  268. 

secret,  98. 

TRUSTEE, 

BAKKBT7FT0T  ($.v.)  in,  enforcement  of  specific  pexformaace  against, 

438,  439. 
cestui  que  trusty  sued  for  performance  by,  219. 
conditions  of  sale  by,  192. 

contract  by,  amounting  to  breach  of  tbttst  (^.v.),  189. 
in  excess  of  power,  190. 
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TRUSTEE— continued. 

ooyenants  by,  438,  439. 

disdaimer  by,  104,  439. 

entering  into  contract  ultra  vires,  190. 

ILLEQAUTT  {q*v,)  of  trost,  setting  up,  228. 

improyident  sale  by,  190. 

incapable  of  contracting  with  cestui*  que  trust,  125. 

injnriouB  contracts  by,  generally  not  enforced,  190. 

insolvent  lessee,  for,  98. 

liquidation,  in,  439. 

man  of  straw,  664. 

married  woman,  216. 

of,  proceedings  against,  690. 
misrepresenting  yalue  of  prox>erty  sold,  191.    Afid  ses  MiSBBPRE- 

SENTATION. 

party  to  action,  when,  80 — 82,  86. 
purchaser  constructiyely  a,  619. 
real  purchaser,  for,  266. 
sale,  for,  159,  190,  191,  216. 
secret,  98,  100. 

selling  to  tenant  for  life,  326,  n. 
unbusinesslike  contract  by,  192. 
Tender  constructiyely  a,  618,  633. 

is  after  payment  of  purchase-money,  649. 

TRUSTEE  ACT,  1850, 

party  to  action  declared  trustee  by  yirtue  of,  92. 
Testing  order  under,  92,  455,  535. 

TRUSTEE  ACT,  1888...  192. 

ULTBA  VIBES, 

a  defence,  where  and  where  not,  232. 

acquiescence  in  act  which  is,  231. 

agents  of  corporations,  in  acts  of,  231. 

OOMPANY  (9.V.)  and  stranger,  where  question  between,  232. 

OOBFOBATION  {q*v,),  in  contracts  by,  229  et  seqq, 

coyenant  for  renewal,  in,  190. 

directors  and  members  of  company,  where  question  between,  231, 

232. 
promoters,  in  cases  of  contracts  by,  113 — 115. 
purchase  of  assurance  company's  business  held  Toid  as,  369. 
ratification  of  act  which  is,  231. 
subsequent  legislation,  by,  189,  224. 

UNAUTHORIZED 

acceptance  by  stranger,  effect  (^,  137,  711 — ^713. 

UNCERTAINTY, 

AWABD  (g.v.)>  o'>  7^^* 
oompromise  rendered  fair  by,  181. 
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UNOEETAINTY— con<m«ec?. 

contingency,  where  contract  involves,  182 — 184. 

DE8CBIPTI0N  {q,v.)  of  subject-matter,  in,  157 — 160,  183,  401. 

effect  of  part-performance  on,  175. 

ELECTION  (j.v.),  removed  by,  157. 

FBAim  ($.v.)»  in  cases  of,  179. 

instances  of,  176  et  aeqq. 

marriage  articles,  of,  176. 

mining  contract,  of,  184. 

part-performance  induces  Court  to  struggle  against  objection  of, 

175. 
price,  as  to,  161. 

precluding  specific  performance,  44. 
reduced  tooERTAiinTY  (g.v.)>  1^7. 
removed  by  user  and  course  of  dealing,  175 

SUBJECT-MATTER  (^.V.),  as  to,  183. 

theatrical  engagement  in,  176. 

UNCONDITIONAL, 

acceptance  must  be,  128. 

UNDERLEASE, 

contract  for,  171. 
duration  of,  not  specified,  172. 
not  the  same  as  lease,  131. 
sold  as  lease,  560,  562. 

UNDERTAKING, 

contract  in  nature  of,  218. 

is  not  performance  of  condition  precedent,  428. 

parol  evidence  of,  admitted,  265. 

UNDERVALUATION,  210.    And  aee  Valuer. 

UNDERWRITER'S  SUP, 

does  not  constitute  a  contracti  367. 

UNENFORCEABLE  TERMS, 
all  on  plaintiffs  side,  396. 
all  performed,  397. 

UNEQUIVOCAL, 

acceptance  must  be,  128,  129. 

UNFAIRNESS, 

BREACH  OF  TRUST  (^.v.),  of  Contract  necessitating,  189. 

cestuis  que  tnut,  to,  191. 

extrinsic  matters,  in,  180. 

intentional,  need  not  be,  187. 

intoxication,  in  cases  of,  188. 

misstatements,  arising  from,  187.    See  Misrepresentation. 

particulars,  in,  538. 

silence  (;.«.),  by,  187. 

Bubmission,  in  contract  for,  195. 
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UNPAIENESS— ooneiwMtfd. 

suppression  of  a  fact,  by,  187.    See  Fraud. 
terms  of  contract,  in,  180. 
third  persons,  to,  188. 
valuation,  in,  181. 
And  see  Faibnesb. 

UNILATERAL  CONTRACTS, 

DELAY  (^.v.),  in  cases  of,  498,  503. 

discretion  of  Court  in  cases  of,  219. 

KX7TUALITY  (q.v,),  excepted  from  doctrine  of,  218. 

UNIQUE  ARTICLES, 

jurisdiction  of  Chancery  as  to,  17. 

UNPROFITABLE  CONTRACT, 

disclaimer  of,  by  trustee  in  bankruptcy,  104. 

UNTRUTH, 

what  will  be  held  to  amount  to,  304. 

VALIDITY, 

of  contract,  cannot  be  determined  on  vendor  and  purchaser  sum- , 
mens,  515. 

VALUATION, 

contract  to  sell  at  a,  166,  700  n.,  703. 

inaccurate,  185. 

incapable  of  being  acted  on,  161. 

incidental  matters  of,  166. 

partnership,  at  expiration  of,  167. 

questionable,  210. 

subsidiary  stipulation  for,  165  et  segq, 

unfairness  in,  181,  185. 

vendor  obstructing,  164,  523,  703. 

VALUER, 

arbitrator,  distinguished  from,  163. 

Common  Law  Flrocedure  Act,  1854,  not  applicable  to,  163. 

duty  of,  185. 

impropriety  on  part  of,  161,  185,  702. 

injunction  against  obstructing,  523. 

FRIOE  (g.v.),  for  ascertainment  of,  161  et  eeqq,,  703. 

refusing  to  proceed,  162. 

undervaluation  by,  210. 

unfairness  of,  185. 

VARIATION, 

acceptance  must  be  without,  128,  I'K),  131. 

acquiescence  a  ground  of,  196. 

alleged  and  proved  contracts,  between,  292  et  eeqq, 

covenant  for  renewal,  of,  362. 

description  in  contract,  from,  398,  401. 
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VABIATION— con<t7iMC(«. 

excess,  in  the  nature  of,  401. 

immaterial,  in  cases  of  part-performance,  293. 

nugatory,  in  acceptance,  133. 

omission  of  term  in  plaintiff's  favour,  by,  293. 

partnership,  in  terms  of,  474. 
sum  to  be  paid,  in,  70. 

VENDOR, 

allowed  not  to  open  foreclosure,  201. 

chattel,  of,  action  by,  37. 

commendation  by,  312. 

oonstructive  trusteeship  of,  618,  633. 

deterioration  by  tenants  of,  632,  633. 

duty  of,  to  get  immediate  reference  of  title,  606. 

enforcement  of  contract  to  extent  of  interest  of,  566.    See  Oox- 

FENSATION. 

insufficiently  described  as  vendor's  solicitor,  160. 

obligations  of,  332,  618,  633,  657,  658. 

of  land,  damages  not  complete  remedy  to,  32. 

how  far  boTind  to  see  it  is  required  by  company,  232,  233. 
originally  without  power  to  sell,  215. 
responsible  for  description  of  thing  sold,  549. 
right  of,  to  rescind,  477  et  Beqq.^  578. 

sue,  32. 
sufficient  description,  when,  160. 
suing,  must  show  ability  to  perform  his  part,  541,  549. 
unable  to  convey  or  compel  conveyance,  488. 

VENDOB  AND  PUECHASEB  ACT,  1874, 

action  brought  after  proceedings  under,  515. 
position  of  parties  to  application  under,  515,  610. 
purchaser's  right  to  title  under,  536. 
repayment  of  deposit  under,  649. 
summons  under  s.  9  of,  514,  610. 

consequential  relief  on,  516. 
costs  of  investigating  title,  under,  516. 
judgment  delivered  in  Court,  515  n. 
return  of  deposit  on,  516. 
sendee  of,  out  of  jurisdiction,  515  n. 
validity  of  contract,  cannot  be  questioned 
under,  515. 
rescission  may  be  decided  on, 
515. 
title  to  the  freehold,  as  to,  170,  602,  603. 

YBNDOB'S  INTEREST, 

contract  for  sale  of,  157,  172,  183,  402. 

implied,  170. 
only  partial,  conveyance  of,  enforced  with  oompensation,  221. 
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VENDOE'S  LIEN, 

acts  diminishing  value  of,  645. 
declaration  of,  527,  533. 
enforcement  of,  532,  533,  644. 
railway  companies,  against,  534,  643,  644. 
results  from  non-performance  of  contract,  532,  619. 
when  it  will  and  wOl  not  prevail,  532,  533. 
And  see  LlEN. 

VERBAL  CONTEACT,  139,  254,  272,  295,  362.    See  Pabol. 

VERBAL  EVIDENCE, 

how  far  admissible  to  identify  documents,  253. 

to  connect  documents,  253. 

VERIFICATION, 

of  abstract,  purchaser's  right  to  general,  542. 

whether  matter  of  titile  or  of  evidence,  616. 

VESTING  ORDER,  92,  535. 

VOID, 

stipulation  that  contract  is  to  be,  in  specified  event,  477. 

VOLUNTARY, 

contract,  51. 

settlement,  82,  189,  268,  409,  410,  412. 

settlor,  contract  enforced  against,  219,  410  n. 

not  assisted  to  override  settlement,  189,  409. 

willing  purchaser  from,  189,  219,  410  n. 
transferee,  105. 

VOLUNTEER, 

limitations  in  favour  of,  383,  384. 


WAIVER, 

abstract,  by  retaining,  601. 

act,  of,  distinguished  from  waiver  of  time,  421,  511. 

acts  before  knowledge  of  objection,  by,  600—602. 

not  amounting  to,  602. 
ACTS  OF  OWKBRSHIP  (g^.v.)  by,  600. 
assignment,  of  proviso  against,  101. 
award,  of  claims  under,  702. 
breaches  of  covenant,  of,  443,  444. 
clear  evidence  of,  required,  471. 
conditions  for  benefit  of  purchaser,  of,  171,  389. 

precedent,  of,  452. 
conditional,  of  notice,  500. 

stipulation  as  to  day  of  payment,  611. 
conduct,  by,  471,  608,  603. 

contract  not  enforced  notwithstanding,  of  right  to  inyestigate  titie, 
604. 

P.  3h 
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WATVER—continued. 
defect,  of,  557. 
DELAY  (9. v.),  of,  508  et  seqq, 
essentials  of,  452. 
forfeitare,  of,  510. 
form  of  declaration  as  to,  603  n. 
FRAUD  (g.v.),  of,  336,  338. 
granting  lease,  by,  599. 
intention  and  knowledge  requisite  to,  509. 
lessor's  title,  of,  603. 

misdescription,  of  objection  on  the  ground  of,  599. 
mutual  parol  agreement,  b}',  469. 
MTJTtJAiJTY  (j.v.),  of  want  of,  219,  220. 
objections  to  title,  of,  542,  590. 
partial,  471,  472. 

particular  objection  to  title,  of,  598. 
performance  by  plaintiff,  of,  434. 
personal  bar  to  relief,  of  right  to  insist  on,  347. 
pleaded,  how,  604. 
possession,  by  continuing  in,  601. 
by  giving,  510. 
by  taking,  510,  598,  599. 
purchaser,  by,  171. 
question  of  evidence,  a,  511. 
receipt  of  rent,  by,  443. 

royalty  at  reduced  rate,  by,  481. 

subsequent  instalment,  by,  481. 

BEFEBEKOE  OF  TITLE  (j.V.),  of  right  to,  596,  597. 

requisition,  of,  600. 

right  to  rescind,  of,  481. 

separate  breaches,  in  cases  of,  481. 

silence  of  subsequent  contract,  by,  602. 

suing  on  contract,  by,  336,  338. 

TIME  (j.v.),  of,  421,  508  et  seqq, 

TITLE  (j.v.),  of,  597  et  aeqq. 

trial,  adjudicated  on  at  the,  511,  590. 

Tolimtarily  curing  defect,  by,  604. 

WAERANTY, 

apparent  defects  not  included  in,  319,  398,  559. 

condition,  as  to,  418. 

existence  of  specified  thing,  of,  453. 

WASTE,  442. 

accountability  for,  disregarded,  202. 

WAY,  RIGHT  OF, 

00MPEN8ATI0K  (^.v.)*  ^<>^  ^  subjeot  lor,  560. 

concealment  of,  318. 

not  expressly  provided  for,  431. 

nle  of  land  without,  203. 
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WATLEAVB, 

contract  to  grant,  31. 

WELL, 

covenant  not  to  sell  water  from,  41. 

WHAEP, 

sale  of,  550,  551. 

WIDOW, 

of  vendor,  when  a  party,  92. 

WIPE, 

capacity  of,  to  contract  with  hnsband,  691 — 693. 
compensation  for  interest  of,  567,  568. 
consent  of,  457,  458. 
contract  to  seU  estate  of,  457,  570. 
expectancy  of,  675. 
And  see  HusBAim  Aim  WiFE;  Makktkd  Womav. 

WILFUL  DEFAULT, 

bailiff  acconntable  on  footing  of,  631. 
DETEBIORATIOK  (q.v,)  arising  from,  574,  632. 
disentitling  vendor  to  benefit  of  stipulation  for  interest,  627. 
vendor  charged  with  rents  on  footing  of,  630 — 632. 

WILL, 

contract  to  divide  or  charge  what  shall  be  left  by,  673 — 676. 

to  make,  107. 
obtained  by  promise  to  dispose  of  property  in  a  particular  way,  268. 
title  depending  on  validity  of,  414. 

WINDING-UP, 

before  completion  of  contract  relating  to  shares,  423,  664, 669,  670. 
transfers  after  commencement  of,  670,  671. 

WINE  VAULTS, 

contract  to  take  lease  of,  507. 

WITHDBAWAL, 

application  for  shares,  of,  136. 
auction,  at,  135  n. 
express  notice  of,  not  needful,  136. 
notice  to  treat,  of,  136. 
offer,  of,  135,  136,  711—713. 
posting  letter  of,  not  sufficient,  136. 

prevented  by  unauthorized  acceptance  by  stranger,  how  far,  137, 
711—713. 

WITHOUT  EESEBYE,  333  et  aeqq.    See  Sale. 

WORKS, 

acoonmiodation,  46. 

contract  to  make  or  do,  46,  382,  386. 

3h2 
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WOB,KB— continued, 
incomplete,  386. 

third  person's  direction,  to  be  done  according  to,  169. 
time  essential  in  relation  to,  494. 
And  see  BuiLDiNG  Contract. 

WBIT, 

assistance,  of,  535. 
attachment,  of,  531. 
covenant,  of,  7. 
de  excommunicato  capiendo,  8. 
de  excommunicato  deliberando,  14. 
fieri  facias,  of,  531. 
MAin)AMUS  (g^.v.),  of,  5,  6. 
ne  exeat,  of,  529. 
prohibition  of,  14. 
sequestration  of,  531. 

BT7BP(ENA  (q.V.),  of,  14. 

WEITING, 

required  as  legal  eyidence  of  some  contracts,  126. 

YEAELY  TENANCY, 

condition  for  misdescription,  not  within,  559. 
duty  of  Tender  to  re-let  farm,  subject  to,  633. 
specific  performance  of  contract  for,  refused,  30. 


L0inX>N :  TSOXTSD  BT  0.  F.  BOVOBTB,  OBXAT  IfSW  BTB3£BTf  B.C. 


yl      [       -^  Ifi 


CZAFYLBSt 

A 


3  6105  044  212  004 


